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FREEDOM OF RELIGIOUS ACTION. 


This is a very sedate title, but we hope none of our 
patrons will be misled by it into passing over this 
paper without perusal, for the seriousness is more in 
appearance than in reality. This country is theoreti- 
cally a very liberal one in respect to religious opinions. 
Occasionally, however, cases come before our courts 
that strain legal liberality tothe utmost. Two judicial 
voices have recently reached us on this subject, one 
from Massachusetts and the other from North Caro- 
lina. From these it will be seen that our institutions 
are safe, whether under the shadow of Bunker Hill 
Monument or the towering pine trees of the southern 
commonwealth. 

The first case to which we refer is Feital v. Middle- 
sex Railroad Co., 109 Mass. 398. This was an action 
by a lady to recover compensation for injuries suf- 
fered by her, from an accident while she was travel- 
ing in the defendant’s cars, on Sunday. Mrs. Feital 
was a believer in the “ spiritual” religion, and on the 
occasion in question had gone to Malden to attend a 
spiritualists’ camp-meeting, on her return from which 
she met with the injury. The exercises consisted of 
speaking from the “grand stand,” singing, and pray- 
ing, and during the exercises it was announced from 
the “grand stand” that Miss Laura Ellis would give 
physical manifestations in a tent near by, to which an 
admittance fee of twenty-five cents would be charged ; 
the plaintiff did not attend the “side show,” but the 
manifestations were a part of the religious services of 
the sect. It was in evidence that these manifesta- 
tions consisted in the medium’s being put into a cabi- 
net with her hands tied, that music was heard coming 





from the cabinet, and when it was opened Miss Ellis 
was discovered with her hands untied, and a ring 
that had been on her finger, then on the end of her 
nose; thus realizing in some measure the prophecy 
of the poet, 
“ Rings on her fingers and bells on her toes, 
She shall have music wherever she goes.” 
It also appeared that some of the speakers claimed to 
represent the spirits of dead persons, and that some 
of them said they would throw away the Bible in 
their search after truth; others spoke and prayed in 
a trance, but it does not appear that their hearers 
were entranced. Evidence was given that there was 


-a saloon tent, where victuals and drink, including 


whisky, were sold, but it appeared that the mana- 
gers were innocent of the whisky, and that the meet- 
ing, unlike that attended by the Rev. Mr. Stiggins, 
was not drunk. It also appeared that the plaintiff 
was induced to attend the meeting by reading an ad- 
vertisement in a newspaper called the Banner of 
Light. It wasclaimed that the traveling of the plain- 
tiff was in contravention of the Sunday laws, and 
that consequently she could not maintain the action, 
Counsel contended that so far from being-a matter of 
necessity or charity, the meeting was held “ for idola- 
try and jugglery,” and in hostility to Christianity. 

But the court let it go to the jury, and the jury 
gave $5,000 damages. This was affirmed. And 
we really can’t see why it should not have been, 
It was a very different matter from the case of that 
infidel shoemaker who hoed his corn early ona Sunday 
morning, before anybody was up, and that other un- 
regenerate heathen who gathered the sea-weed ont he 
beach late on a Sunday night, after every one had 
gone to bed. Commonwealth v. Josselyn, 97 Mass. 
411; Do. v. Sampson, id. 407. We have formerly 
taken pains to express our abhorrence of these two 
criminals. Even now the few hairs that envious time 
has left us, erect themselves in horror at the remi- 
niscence of their unnatural crime. But Massachusetts, 
while she frowns on the pursuits of mammon on the 
Lord’s day, encourages devotion, however eccentric 
or extravagant may be the modes in which the gospel 
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manifests itself to its believers, If it had been part 
of the plaintiff’s religion to hoe corn or gather sea-weed, 
doubtless he would have been excused for the prose- 
cution of those enterprises on Sunday. At any rate 
it would have been left to the jury. To be sure, the 
profane may sneeringly suggest that the acts of Jos- 
selyn and Sampson had as much moral fitness as 
those of the persons who imagined themselves in dead 
men’s shoes on the “grand stand,” and that of the 
gifted Miss Ellis, who so piously transferred the ring 
from her finger to the end of her nose. But there 
are plenty of people always ready to sneer at religion, 
and excuse the impious Josselyns and Sampsons. 
Even if the court in this case had not chosen to put 
their decision on general principles, the plaintiff was 
absolved by the letter of the statute. She had not 
been engaged in “ordinary business or common 
worldly affairs.” The business was quite extraordi- 
nary ; the affairs were most uncommon; they apper- 
tained to another world than ours. If the irreverent 
counsel for the defendant, who suggested the con- 
trary, do not find themselves startled by ghostly rap- 
pings, and in imagination see some unearthly Miss 
Ellis with a ring, or her thumb, upon the end of her 
nose, we miss our guess. Let them advise their client 
to pay over that $5,000, and console themselves with 
the reflection that there is something substantial in 
that, at all events. 

The other case to which we would call attention is 


State v. Linkhaw, 69 N. C. 214. The defendant was 


indicted for disturbing a religious congregation. He 
was a strict member of the Methodist church, and a 
man of exemplary deportment, but he sang in such a 
way as to disturb the congregation. The disturbance 
consisted partly in his holding on the notes after the 
other singers had let go. He was evidently trying 
to realize Milton’s idea of “linked sweetness long- 
drawnout.” The disturbance was decided and seri- 
ous; “the effect of it was to make one part of the 
congregation laugh and the other mad; the irre- 
ligious and frivolous enjoyed it as fun, while the 
serious and devout were indignant.” Once the 
preacher had shut up the book and declined to sing 
the hymn. The presiding elder had refused to preach 
in the church on account of the disturbance. On one 
occasion, “a leading member of the church, appreci- 
ating that there was a feeling of solemnity pervading 
the congregation in consequence of the sermon just 
delivered, and fearing that it would be turned into 
ridicule, went to the defendant and asked him not to 
sing,” and he then refrained. On many occasions the 
church-members and authorities expostulated with 
him on account of his singing and its disturbing effects, 
but he invariably replied, that “he would worship his 
God, and that as a part of his worship it was his duty 
to sing.” One of the witnesses being asked to de- 
scribe his singing, sang a verse in his voice and man- 
ner, which “produced a burst of prolonged and irre- 
sistible laughter, convulsing alike the spectators, the 











bar, the jury, and the court.” The jury found him 
guilty, but this was reversed because there was no 
proof or pretense of any intention or purpose to dis- 
turb the worship, but on the contrary it was admitted 
that he was conscientiously taking part in the religious 
services, and doing his “level best.” Now this was 
a serious case. The offender was a member of the 
church in good-standing, and there was no fault in 
him save the eccentric character of his vocalization. 
But it must have been a harrowing reflection to his 
fellow church-members that he was to be saved, and 
that they were bound to listen to that singing through 
all eternity. Doubtless many of them occasionally 
wished that things could be so ordered that he or 
they might turn up in the opposite sphere. But this 
of course was impossible. The next best thing was 
to put such a stigma upon him here, that Satan would 
claim him there. Hence the indictment. But then 
the court came to his rescue. Perhaps they had read 
our remarks, a good while ago, on their decision in 
State v. Baldwin, 1 Dev. & Bat. 195, where they 
held that it was no nuisance to curse and swear so 
loud at a tavern as to break up a singing school near 
by, and felt ashamed of that decision, and determined 
to redeem themselves. Whatever the reason, the 
zealous Mr. Linkhaw is triumphant. He is not 
to be restrained of the free use of his laryngitis by a 
crowd of feeble vocalists who don’t know how to 
sing con expresione, and are ignorant of the “ music 
of the future.” Those jealous brethren must try 
some othercourse. If they had come to us originally, 
or dropped us a line, we could easily have managed 
the matter for them. We should have said to them, 
just induce Brother Linkhaw to embrace the ministry, 
and then he will have to “rotate.” But it is now too 
late, probably. He will be so elated by his victory 
that he will raise a perfect pean, and keep it up ad 
libitum and da capo. We are on his side in sym- 
pathy, of course; we are always inclined to think the 
courts are right; and we advise the brother to im- 
prove the time by singing that pleasing little lyric: 
“ Be it my one great business here, 
With holy trembling, holy fear, 
To make my calling sure.” 

We must confess, however, that we are puzzled by 
the admission in evidence of the imitation of the 
defendant’s style of singing. It was nota photo- 
graph, nor an exemplified copy, nor a contemporane- 
ous memorandum, nor a deposition de bene esse. How 
was it brought up on appeal? It was in no sense an 
exhibit and could not have formed a part of the record. 
Perhaps, as is sometimes done in our appellate courts 
in the case of cumbrous articles of evidence, like the 
cellar door on which the man kept his accounts, it was 
produced extraneously and dehors the record on the 
argument. Perhaps the witness repeated his imita- 
tion on the hearing of the appeal. In that case we 
should suppose the judge who delivered the opinion 
would have indulged more in the humorous, and not 
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have limited his observations to the common-place, 
“Tt would seem that the defendant is a proper sub- 
ject for the discipline of his church, but not for the 
discipline of the courts.” Besides, we think he is 
rather a proper subject for the discipline of that sing- 
ing-school which was the disturbed party in State v. 


Baldwin. 
———_—_—__—_— 


WILL CASES IN THE CITY OF NEW YORK. 


In modern times it is a sufficiently expensive busi- 
ness to live; but doubtless many a person is recon- 
ciled to life by a contemplation of the tremendous 
expense of dying. Indeed, only a rich man can 
afford to die now-a-days. The “bills of mortality” 
are enormous. If we were to judge from the in- 
stance of the city of New York, we should be almost 
inclined to number a contest over one’s will among 
the reasonably necessary expenses of shuffling off this 
mortal coil. For twenty years past there has been in 
the metropolis a series of monster litigations involving 
the validity of testamentary dispositions and the 
capacity of testators. It seems necessary in the case 
of every large estate, to put the will through the 
gauntlet of legal inquiry. If the estate is of modest 
amount there does not seem to be an equal anxiety 
to have an investigation. But so long as the estate 
has a cent, so long will faithful lawyers be found to 
stand by it, and ask questions and make big talks. 
We have often thought it might interest our readers 
to read accounts of some of the more prominent of 
these gigantic litigations, and opportunely a report of 
the most recent one now comes to our hands, namely, 
the Rollwagen case. 

The trial of this case was commenced before the 
surrogate of the county of New York, on the offer of 
the will for probate, December 19, 1873, and the 
proofs closed March 12, 1874. Sixty-eight witnesses 
were examined, and the proceedings fill three volumes, 
of 1813 printed pages. The argument consumed three 
days, being delivered by Mr. Clinton for the contest- 
ants, and Mr. Arnoux for the proponents. We have 
not had the pleasure of seeing Mr. Clinton’s argument, 
but Mr. Arnoux’s, which has been furnished us, covers 
209 pages, and forms a supplementary volume. The 
proponents also furnished the court a “synopsis ” of 
the testimony for convenience of reference, which 
covers only 197 pages! The entire proceedings, with 
the addresses of counsel, were reported in short-hand 
by the official stenographer, and with the exception 
of the addresses the estate of the departed Mr. Roll- 
wagen footed the bills. 

Mr. Rollwagen died October 11, 1873, leaving a 
will executed June 17, 1873, and a codicil executed 
September 5, 1873. Heleft him surviving, his widow 
Magdalena Rollwagen, to whom he was married 
September 19, 1871, and three sons, of age and mar- 
ried, and seven grandchildren, minors, the issue of 
his first marriage. A posthumous child was born 





November 27, 1873, issue of his second marriage. By 
the will the testator gave to his widow her dower, 
and his dwelling-house, worth about $16,000; the 
rest of his property to be divided into four equal 
shares, of which, he gave one to each son, and the 
other to the grandchildren, and restrained the aliena- 
tion of the shares. He appointed his widow, one of 
his sons, and his two brothers-in-law his executors. 
By the codicil he devised to his widow four houses 
and lots in Avenue A, and made provision for the 
expected child, giving it an equal share with the other 
children. The estate is estimated at between $600,- 
000 and $800,000. 

Mr. Rollwagen was a native of Alsace, about sixty- 
five years of age, of defective education, being scarcely 
able to read and able to write only his name; by oc- 
cupation he was a pork butcher and kept a stand in 
Catharine market; he was a close man in money 
matters, and a hard drinker. His widow was his first 
wife’s niece, and at the time of his marriage to her 
she was his housekeeper. 

Here was an excellent field for legal operations. 
There was no possible trouble on the subsistence 
question; the supplies were ample for a long siege, 
The situation contained every element of human 
meanness and jealousy. There was a step-mother, 
who of course was wicked, and step-children, who 
of course were long-suffering, and to cap the climax 
there was an aggravating posthumous child, who taust 
come along in the most provoking manner to compli- 
cate matters, to cut the estate into smaller portions, 
and to afford the most indubitable evidence of undue 
influence and mental weakness on the part of the 
testator. So when the will was presented for pro- 
bate, counsel put their heads together and thought of 
twelve objections to the instrument, of which, six 
were to the execution of the instrument; one for 
want of testamentary capacity ; two alleging cireum- 
vention, fraud and undue influence on the part of the 
wife, mother-in-law, brothers-in-law, etc.; one alleg- 
ing illegality in the provisions; another denying the 
validity of the marriage; and another questioning the 
paternity of the posthumous child. The surrogate 
thought he would have his hands full with the first 
nine, and did not entertain jurisdiction of the last 
three. Doubtless the unhappy Rollwagen, if he took 
any note of all this turmoil, was heartily sorry that 
he had ever died. 

There is a chapter in the history which does not 
appear in these volumes. That chapter relates to the 
posthumous baby. Before the surrogate, it will be 
noticed, the theory was that the baby was not the 
property of the lamented Mr. Rollwagen, but of some 
friend of the family. But previous to the debut of the 
baby the theory was, in the language of Mrs. Prig, 
that there “wasn’t no sich a person,” that the baby 
not only was not Mr. Rollwagen’s, but not Mrs. Roll- 
wagen’s either; in short, was bogus. In pursuance 
of this theory, counsel moved for a writ de ventre in- 
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spiciendo, in order, by a physical examination, to test 
the reality of Mrs. Rollwagen’s pretensions. To this 
Mrs. Rollwagen objected, and the court decided that 
as the lady was not going to be hanged, and did not 
herself solicit the investigation, there was no power 
to compel her to submit to the wishes of her antago- 
nists, and they must not try to anticipate the evi- 
dence, but must wait and see what time and the lady 
would bring forth. We hope at some future time to 
present to our readers the arguments on that motion, 
which constituted, we believe, the first instance of such 
an application in American jurisprudence, 

But aside from the human issue, there were ques- 
tions enough to perplex the court. It was claimed 
that the testator was paralyzed, and a vast amount of 
medical learning was invoked on that question. The 
ease reeks with big words. We wonder that some 
of them did not choke the doctors and stagger the 
stenographer. The paralysis was described, not as 
paraplegia, or paralysis of both sides, but as hemiple- 
gia, or paralysis of one side. And not only was it 
claimed that the testator was affected by paralysis on 
one side, but also that he was affected by undue in- 
fluence on one side. In short, that the will was a one- 
sided affair. The case not being yet decided, it is 
impossible to tell how the court will side, and it would 
be improper for us to offer any suggestion on that 
point. We do hope, however, that he will give all 
the counsel liberal allowances. They have earned 
them and they expect them, and as it is not in proof 
that the testator ever did any thing for the profession 
in his life, it is eminently fit that he should be made 
to contribute to that object now that he is dead. 

We have said that counsel earned their money, and 
to prove it we give the peroration of Mr. Arnoux’s 
address, which seems to us one of the finest passages 
in forensic literature. Doubtless Mr. Clinton must 
have said something very fine to call forth such an 
effort, but we have not the latter gentleman’s address 
to quote from. Mr, Arnoux said: 

“Those silent hands, whose ceaseless revolutions 
mark the flight of time, admonish us that the hours 
of the day are fast departing. We have entered upon 
the eve of that sweetest, saddest day of all the year, 
which in the chronology of the christian calendar is 
celebrated as the anniversary of the crucifixion of our 
Lord, nineteen centuries ago. It was a deed so dread 
that nature inanimate could not behold the scene, but 
darkness and convulsive throes attested its abhor- 
rence of that heinous crime. Whenever we ponder 
upon that awful tragedy, our thoughts instinctively 
recur to the story of that disciple, who had so long 
been trusted, who betrayed his Lord for thirty pieces 
of silver, and whose remorse for having betrayed in- 
nocent blood deprived his treachery of its anticipated 
compensation. The Jewish Sanhedrim refused to re- 
turn this blood-money, which Judas cast before them, 
into the treasury, but purchased therewith a potter's 
field, and thus sent this money into circulation. 





There is a tradition, which may not be unknown to 
some, that one of these thirty pieces of silver, en- 
stamped as it were, with the superscription of this 
crime, has continued to circulate from that day to 
this. Wherever it has gone, into whosesoever hand it 
has come, whether high or low, rich or poor, old or 
young, bond or free, of whatever sex, color, or 
country the recipient may have been; by purchase 
or by gift, through charity or crime, howsoever or 
whensoever this piece of silver has come into the pos- 
session of any person, it has invariably brought with 
it a curse. And in this case, if by any possibility 
these sons could succeed, through this infamous 
scheme which they have presented here, in overturn- 
ing this will, the money that would come to them 
indelibly stamped with their crime, would also prove 


a curse.” 
—_—__>__—. 


CURRENT TOPICS. 


In Judge Pierrepont’s able oration at Yale college, 
he informed his audience that in the city of Amalfi, a 
council of the Roman Catholic Church decreed, that 
no one who was engaged in the practice of law could 
enter the kingdom of heaven; and that “in the city 
of New Haven, Noah Webster taught the children of 
America by picture before they could read, and by 
fable at their first lisping, that the farmer was honest 
and that the lawyer wasa rogue.” Thereupon Judge 
Pierrepont entered into a serious and eloquent de- 
fense of our profession against ecclesiastical attacks. 
It was scarcely needed. It is a source of great delight 
to us as lawyers, to know, that the “lawyers ” spoken 
of in the New Testament were not lawyers in the 
sense of the word as used at the present day, but 
were more nearly priests, the expounders of the 
church-law. So the legal gentleman who tempted 
our Saviour was a clergyman rather than a lawyer, 
and so those on whom our Saviour denounced “ woe” 
were gentlemen of the ecclesiastical and not of the 
legal robe. We say this affords us delight, not at the 
unenviable position of those persons, but that the ac- 
cusation should recoil like the boomerang on the noses 
of the class who utter it. As for Noah Webster, he 
was a good lexicographer, and a good enough man to 
write a child’s spelling-book, but his ideas about law- 
yers were antiquated and smack of the Ark, like his 
christian name. We decidedly prefer Daniel of the 
same surname on this point. We think that a pro- 
fession which Daniel Webster chose will be able to 
bear up under the implied censure of Noah and his 
spelling book. 


The semi-centennial celebration of the Yale Law 
school, on Wednesday week, was a notable affair. 
Ex-President Woolsey delivered an historical address, 


and the Hon. Edwards Pierrepont an oration. Chief 
Justice Waite presided. In the course of his address 
Dr. Woolsey gave some interesting facts concerning 
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the Litchfield law school, one of the first and largest 
law schools in the country. It was opened by Tap- 
pan Reeve in 1784. Among its graduates are included 
fifteen United States Senators, five Cabinet officers, 
ten Governors of States, fifty members of Congress, 
forty judges of the highest State courts, and ten 
judges of the Supreme Court of the United States. 
Dr. Woolsey closed with the following description of 
a law school, which we fear is ideal: “Let the school 
no longer be regarded as simply the place for training 
men to plead causes, to give advice to clients, but let 
it be regarded as the place where all sound learning 
in respect to the foundations of justice, the history of 
law, the doctrine of government—to all those 
branches of knowledge which the most finished states- 
man and legislator ought to know. First of all, I 
would have the training essential to the lawyer by 
profession as complete and thorough as possible. Let 
that still be the main thing and let the examinations, 
together with appropriate theses, be a proof that every 
graduate has fairly earned his degree. But with this 
let there be coupled opportunities for those who wish 
teachers, in studying the constitution and political 
history of the country. Let the law of nations, the 
doctrines of finance, taxation and rights, the relation 
of politics and morals, be taught. Let there be op- 
portunity for the study of English institutions, even 
far back into the middle ages. Let the library be in- 
creased. Can it be doubted that such an institution 
as I have sketched would be of vast service, that its 
influences would reach the halls of Congress, and that 
it might become a fountain of light through the whole 
land? May the study of law keep pace with the 
advances made in the practical sciences. I desire to 
see all the sciences flourish side by side, the moral as 
well as material. Only so can the best interests of 
society and the individual man be promoted, and a 
harmony be maintained in human culture.” 


Judge Pierrepont’s oration was an able and scholarly 


effort. He, very naturally eonsidering the occasion, 
laid great stress upon the teachings of the law school 
in the education of lawyers, and gave it as his opinion 
that young men cannot learn law by simply reading 
it or working in an office, but that the highest legal 
education could only be acquired in the school. This 
might be true were the law schools like that outlined 
by Dr. Woolsey, but unfortunately they are not. 
Law schools are certainly valuable in their way but they 
never can fully equip a young man for the practice 
of the law. The “ Office” has its part in the training, 
and while it may not be so high in character, it is 
none the less important. So long as statutes exist 
making young men lawyers as a matter of course, 
who have attended a certain time at a law school, 
without regard to the question whether they have 
“fairly earned their degrees,” the law schools are not 
likely to reach their highest usefulness. 





One of the most important, if not the most impor- 
tant, acts of the last Congress was the adoption of the 
Revision of the United States Statutes. The most 
potent obstacle to the codification of the laws of any 
State is in securing the final sanction of the legisla- 
tive body to the work as it comes from the hands of 
the codifiers. Usually, every legislator, wise or other- 
wise, has his own theories on one subject or another 
embraced in the work, and does his best to have his 
theories incorporated in it. He wants to discuss and 
amend and patch the work when propounded, as he 
discusses and amends and patches other bills. In the 
forcible language of Mr. Fitz-James Stephens, “a 
popular assembly might as well try to paint a pic- 
ture.” Fortunately, the United States Revision did 
not encounter that difficulty. After it was reported 
by the commission it was referred to the Congres- 
sional Committee on the Revision of the Laws, and 
was by them and by Mr. Thomas J. Durant, of Wash- 
ington, who was employed by the committee, sub- 
jected to a careful review. After coming from the 
hands of the committee the revision was patiently 
gone over in both Houses, and was finally adopted 
about two weeks before the adjournment. This 
revision contains the Statute Law of the United 
States down to the present year, and embraces within 
the limits of two volumes the contents of seventeen 
bulky octavo volumes. The first commission for the 
revision of the laws was appointed in 1866, and con- 
sisted of Caleb Cushing, William Johnson, of Ohio, 
and Charles P. James, of the District of Columbia 
Little progress was made by these gentlemen, and, 
after the expiration of the three years for which they 
were appointed, they retired. In May, 1870, Con- 
gress passed an act reviving the Commission, and 
Benjamin Vaughn Abbott, Charles P. James and V. 
M. Barringer were appointed the commissioners. 
Under the management of these gentlemen the work 
has been carefully, ably and promptly done. 


wu 
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NOTES OF CASES. 


In Pierce v. Dyer, 109 Mass. 374, was decided an 
interesting questiofi, as to the rights and obligations 
of the several owners of distinct parts of a building. 
The action was in tort and the plaintiff alleged that 
he and the defendant were owners of a dwelling- 
house, each owning a part; that there was no par- 
tition-wall between the said parts or tenements, and 
that the defendant had wrongfully suffered his part 
to get out of repair to the injury of the plaintiff. The 
defendant demurred and the court sustained the de- 
murrer — holding on the authority of Peyton v. 
London, 9 B. & C. 725, that the obligation of the 
defendant to repair could not be inferred, and that 
without such obligation an action could not be main- 
tained for mere refusal and neglect. It is intimated, 
however, that the action might have been sustained 
had the injury resulted from positive misfeasance, 
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This case resembles Ottwmwa Lodge v. Lewis, 34 
Iowa, 67; 11 Am. Rep. 135, which we have hereto- 
fore noticed. In that case the plaintiff owned the 
upper story of a building and the defendant the lower 
story, and it was held that the latter could not be 
compelled to contribute toward a repair of the roof. 


The Court of Appeals of Virginia decided in Ould 
v. City of Richmond, 1 Am. L. T. R. (N. 8.) 241, that 
a city ordinance providing that lawyers, among others, 
should pay a certain sum as a tax was not unconsti- 
tutional. The charter of the city authorized the city 
to “raise annually by taxes and assessments such 
sums of money, etc., in such manner as they shall 
deem expedient in accordance with the laws of the 
State and of the United States.” The court said, that 
as a lawyer obtained his license from the State, it was 
not within the province of a municipal corporation to 
grant it or to take it away, yet that it was as fair a 
subject for municipal taxation as any property to which 
a man had a vested right. 

——__+oe ——- 
THE NEW BANKRUPT ACT. 

The following is a copy of the Bankruptcy amend- 
ment act passed at the last session of congress: 7 


AN ACT 
To amend and supplement an act entitled ‘“‘ An act to 
establish a uniform system of bankruptcy through- 
out the United States,” approved March second, 
eighteen hundred and sixty-seven, and for other 
purposes. 

Be it enacted by the Senate and House of Representa- 
tives of the United States of America, in Congress as- 
sembled, That the act entitled ‘‘ An act to establish a 
uniform system of bankruptcy throughout the United 
States,’ approved March second, eighteen hundred and 
sixty-seven, be and the same is hereby amended and 
supplemented as follows: That the court may, in its 
discretion, on sufficient cause shown, and upon notice 
and hearing, direct the receiver or assignee to take 
possession of the property, and carry on the business 
of the debtor, or any part thereof, under the direction 
of the court, when, in its judgment, the interest of the 
estate as well as of the creditors will be promoted 
thereby, but not for a period exceeding nine months 
from the time the debtor shall have been declared a 
bankrupt: Provided, that such order shall not be 
made until the court shall be satisfied that it is ap- 
proved by a majority in value of the creditors. 

Szcr. 2. That section one of said act be, and it is 
hereby amended by adding thereto the following 
words: ‘ Provided, that the court having charge of 
the estate of any bankrupt may direct that any of the 
legal assets or debts of the bankrupt, as contradis- 
tinguished from equitable demands, shall, when such 
debt does not exceed five hundred dollars, be collected 
in the courts of the State where such bankrupt resides, 
having jurisdiction of claims of such nature and 
amount.” 

Sxrcr. 3. That section two of said act be, and it here- 
by is, amended by striking out, in line ten, the words 
“the same,” and inserting the word “any;” and by 
adding next after the words ‘‘adverse interest,’ in 
line twelve, the words “or owing any debt to such 
bankrupt.”’ 








SS 


Sxct. 4. That unless otherwise ordered by the court, 
the assignee shall sell the property of the bankrupt, 
whether real or personal, at public auction, in such 
parts or parcels and at such times and places as shall 
be best calculated to produce the greatest amount with 
the least expense. All notices of public sales under 
this act by any assignee or officer of the court shall be 
published once a week for three consecutive weeks in 
the newspaper or newspapers, to be designated by the 
judge, which, in his opinion, shall be best calculated to 
give general notice of the sale. And the court, on the 
application of any party in interest, shall have com- 
plete supervisory power over such sales, including the 
power to set aside the same and order a resale, so that 
the property sold shall realize the largest sum. And 
the court may, in its discretion, order any real estate 
of the bankrupt, or any part thereof, to be sold for 
one-fourth cash at the time of sale, and the residue 
within eighteen months, in such installments as the 
court may direct, bearing interest at the rate of seven 
per centum per annum, and secured by proper mort- 
gage or lien upon the property so sold. And it shall 
be the duty of every assignee to keep a regular account 
of all moneys received or expended by him as such 
assignee, to which account every creditor shall, at rea- 
sonable times, have free access. If any assignee shall 
fail or neglect to well and faithfully discharge his 
duties in the sale or disposition of property as above 
contemplated, it shall be the duty of the court to re- 
move such assignee, and he shall forfeit all fees and 
emoluments to which he migh‘ be entitled in connec- 
tion with such sale. And if any assignee shall, in any 
manner, in violation of his duty aforesaid, unfairly or 
wrongfully sell or dispose of, or in any manner fraud- 
ulently or corruptly combine, conspire, or agree with 
any person or persons, with intent to unfairly or wrong- 
fully sell or dispose of the property committed to his 
charge, he shall, upon proof thereof, be removed, and 
forfeit all fees or other compensation for any and all 
services in connection with such bankrupt’s estate, 
and, upon conviction thereof before any court of com- 
petent jurisdiction, shall be liable to a fine of not more 
than ten thousand dollars, or imprisonment in the pen- 
itentiary for a term of not exceeding two years, or 
both fine and imprisonment, at the discretion of the 
court. And any person so combining, conspiring, or 
agreeing with such assignee for the purpose aforesaid 
shall, upon conviction, be liable to a like punishment. 
That the assignee shall report, under oath, to the court 
at least as often as once in three months, the condition 
of the estate in his charge, and the state of his accounts 
in detail, and at all other times when the court, on 
motion or otherwise, shall so order. And on any set- 
tlement of the accounts of any assignee, he shall be 
required to account for all interest, benefit or advant- 
age received, or in any manner agreed to be received, 
directly or indirectly, from the use, disposal, or pro- 
ceeds of the bankrupt’s estate. And he shall be re- 
quired, upon such settlement, to make and file in court 
an affidavit declaring, according to the truth, whether 
he has or has not, as the case may be, received, or is or 
is not, as the case may be, to receive, directly or indi- 
rectly, any interest, benefit, or advantage from the use 
or deposit of such funds; and such assignee may be 
examined orally upon the same subject, and if he shall 
willfully swear falsely, either in such affidavit or exam- 
ination, or to his report provided for in this section, he 
shall be deemed to be guilty of perjury, and, on con- 
viction thereof, be punished by imprisonment in the 
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penitentiary not less than one and not more than five 
years. 

Sect. 5. That section eleven of said act be amended 
by striking out the words ‘“‘as the warrant specifies ”’ 
where they first occur, and inserting the words ‘‘as the 
marshal shall select, not exceeding two; ’’ and inserting 
after the word “‘specifies,’’ where it last occurs, the 
words ‘‘ But whenever the creditors of the bankrupt 
are so numerous as to make any notice now required 
by law to them, by mail or otherwise, a great and dis- 
proportionate expense to the estate, the court may, in 
lieu thereof, in its discretion, order such notice to be 
given by publication in a newspaper or newspapers, to 
all such creditors whose claims, as reported, do not 
exceed the sums, respectively, of fifty dollars.” 

Sect. 6. That the first clause of'section twenty of said 
act be amended by adding, at the end thereof, the 
words ‘‘or in cases of compulsory bankruptcy after 
the act of bankruptcy upon or in respect of which the 
adjudication shall be made, and with a view of making 
such set-off.” 

Srcr. 7. That section twenty-one of said act be 
amended by inserting the following words in line six, 
immediately after ‘‘thereby:” ‘‘ But a creditor prov- 
ing his debt or claim shall not be held to have waived 
his right of action or suit against the bankrupt where 
a discharge has been refused or the proceedings have 
been determined without a discharge.”’ 

Sect. 8. That the following words shall be added to 
section twenty-six of said act: ‘“‘ That in all causes and 
trials arising or ordered under this act, the alleged 
bankrupt, and any party thereto, shall be a competent 
witness.’”’ 

Srcrt. 9. That in cases of compulsory or involuntary 
bankruptcy, the provisions of said act, and any amend- 
ment thereof, or of any supplement thereto, requiring 
the payment of any proportion of the debts of the bank- 
rupt, or the assent of any portion of his creditors, as a 
condition of his discharge from his debts, shall not 
apply; but he may, if otherwise entitled thereto, be 
discharged by the court in the same manner and with 
the same effect as if he had paid such per centum of his 
debts, or as if the required proportion of his creditors 
had assented thereto. And in cases of voluntary 
bankruptcy, no discharge shall be granted to a debtor 
whose assets shall not be equal to thirty per centum of 
the claims proved against his estate, upon which he 
shall be liable as principal debtor, without the assent 
of at least one-fourth of his creditors in number and 
one-third in value; and the provision in section thirty- 
three of said act of March second, eighteen hundred 
and sixty-seven, requiring fifty per centum of such 
assets, is hereby repealed. 

Sxrcr. 10. That in cases of involuntary or compulsory 
bankruptcy, the period of four months mentioned in 
section thirty-five of the act to which this is an amend- 
ment is hereby changed to two months; but this pro- 
vision shall not take effect until two months after the 
passage of this act. And in the cases aforesaid, the 
period of six months mentioned in said section thirty- 
five is hereby changed to three months; but this pro- 
vision shall not take effect until three mouths after the 
passage of this act. 

Sect. 11. That section thirty-five of said act be, and 
the same is hereby amended as follows: First, after 
the word ‘“‘and,”’ inline eleven, insert the word ‘“‘ know- 
ing;’’ secondly, after the word “attachment,” in the 
same line, insert the words ‘sequestration, seizure;’’ 
thirdly, after the word ‘‘and,”’ in line twenty, insert 





the word “knowing.” And nothing in said section 
thirty-five shall be construed to invalidate any loan of 
actual value, or the security therefor, made in good faith 
upon a security taken in good faith on the occasion of 
the making of such loan. 

Srcr. 12. That section thirty-nine of said act of 
March second, eighteen hundred and sixty-seven, be 
amended so as to read as follows: 

“Scr. 39. That any person residing, and owing 
debts, as aforesaid, who, after the passage of this act, 
shall depart from the State, District, or Territory of 
which he is an inhabitant, with intent to defraud his 
creditors; or, being absent, shall, with such intent, re- 
main absent; or shall conceal himself to avoid the ser- 
vice of legal process in any action for the recovery of 
a debt or demand provable under this act; or shall con- 
ceal or remove any of his property to avoid its being 
attached, taken or sequestered on legal process; or 
shall make any assignment, gift, sale, conveyance or 
transfer of his estate, property, rights, or credits, either 
within the United States or elsewhere, with intent to 
delay, defraud or hinder his creditors: or who has 
been arrested and held in custody under or by virtue 
of mesne process or execution, issued out of any court 
of the United States or of any State, District, or Terri- 
tory within which such debtor resides or has property, 
founded upon a demand in its nature provable against 
a bankrupt’s estate under this act, and fora sum ex- 
ceeding one hundred dollars, and such process is re- 
maining in force and not discharged by payment, or in 
any other manner provided by the law of the United 
States or of such State, District, or Territory, applica- 
ble thereto, for a period of twenty days, or has been 
actually imprisoned for more than twenty days ina 
civil action founded on contract for the sum of one 
hundred dollars or upward; or who, being bankrupt 
or insolvent, or in contemplation of bankruptcy or in- 
solvency, shaJl make any payment, gift, grant, sale, 
conveyance or transfer of money or other property, 
estate, rights, or credits, or confess judgment, or give 
any warrant to confess judgment, or procure his prop- 
erty to be taken on legal process, with intent to give a 
preference to one or more of his creditors, or to any 
person or persons who are or may be liable for him as 
endorsers, bail, sureties, or otherwise, or with the in- 
tent, by sich disposition of his property, to defeat or 
delay the operation of this act; or who, being a bank, 
a banker, broker, merchant, trader, manufacturer, or 
miner, has fraudulently stopped payment; or who, 
being a banker, broker, merchant, trader, manufact- 
urer, or miner, has stopped or suspended and not re- 
sumed payment, within a period of forty days, of his 
commercial paper (made or passed in the course of his 
business as such, or who, being a bank or banker, shall 
fail for forty days to pay any depositor upon demand 
of payment lawfully made), shall be deemed to have 
committed an act of bankruptcy, and, subject to the 
conditions hereinafter prescribed, shall be adjudged a 
bankrupt on the petition of one or more of his credit- 
ors, who shall constitute one-fourth thereof, at least, 
in number, and the aggregate of whose debts provable 
under this act amounts to at least one-third of the 
debts so provable: Provided, That such petition is 
brought within six months after such act of bankruptcy 
shall have been committed. And the provisions of this 
section shall apply to all cases of compulsory or invol- 
untary bankruptcy commenced since the first day of 
December, eighteen hundred and seventy-three, as 
well as those commenced hereafter. And in all cases 





THE ALBANY LAW JOURNAL. 


commenced since the first day of December, eighteen 
hundred and seventy-three, and prior to the passage of 
this act, as well as those commenced hereafter, the 
court shall, if such allegation as to the number or 
amount of petitioning creditors be denied by the debtor, 
by a statement in writing to that effect, require him to 
file in court forthwith a full list of his creditors, with 
their places of residence and the sums due them re- 
spectively, and shall ascertain, upon reasonable notice 
to the creditors, whether one-fourth in number and 
one-third in amount thereof, as aforesaid, have peti- 
tioned that the debtor be adjudged a bankrupt. But 
if such debtor shall, on the filing of the petition, admit 
in writing that the requisite number and amount of 
d@editors have petitioned, the court, if satisfied that 
the omission was made in good faith, shall so adjudge; 
which judgment shall be final, and the matter proceed 
without further steps on that subject. And if it shall 
appear that such number and amount have not so peti- 
tioned, the court shall grant reasonable time, not ex- 
ceeding, in cases heretofore commenced, twenty days, 
and, in cases hereafter commenced, ten days, within 
which other creditors may join in such petition. And 
if, at the expiration of such time so limited, the num- 
ber and amount shall comply with the requirements of 
this section, the matter of bankruptcy may proceed ; 
but if, at the expiration of such limited time, such 
number and amount shall not answer the requirements 
of this section, the proceedings shall be dismissed, and 
in cases hereafter commenced, with costs; and if such 
person shall be adjudged a bankrupt, the assignee may 
recover back the money or property so paid, conveyed, 
sold, assigned, or transferred contrary to this act: Pro- 
vided, That the person receiving such payment or con- 
veyance had reasonable cause to believe that the debtor 
was insolvent, and knew that a fraud on this act was 
intended; and such person, if a creditor, shall not, in 
cases of actual fraud on his part, be allowed to prove 
for more than a moiety of his debt; and this limitation 
on the proof of debts shall apply to cases of voluntary 
as well as involuntary bankruptcy; and the petition of 
creditors under this section may be sufficiently veri- 
fied by the oaths of the first five signers thereof, if so 
many there be. And if any of said first five signers 
shall not reside in the district in which such petition 
is to be filed, the same may be signed and verified by 
the oath or oaths of the attorney or attorneys, agent 
or agents, of such signers. And in computing the 
number of creditors, as aforesaid, who shall join in 
such petition, creditors whose respective debts do not 
exceed two hundred and fifty dollars shall not be 
reckoned. But if there be no creditors whose debts 
exceed said sum of two hundred and fifty dollars, or 
if the requisite number of creditors holding debts ex- 
ceeding two hundred and fifty dollars fail to sign the 
petition, the creditors having debts of a less amount 
shall be reckoned for the purposes aforesaid.” 

Sxcr. 13. That section forty of said act be amended 
by adding at the end thereof the following words: 
“And if, on the return-day of the order to show cause 
as aforesaid, the court shall be satisfied that the require- 
ment of section thirty-nine of said act as to the number 
and amount of petitioning creditors has been complied 
with, or if, within the time provided for in section 
thirty-nine of this act, creditors sufficient in number 
and amount shall sign such petition so as to makea 
total of one-fourth in number of the creditors and one- 
third in the amount of the provable debts against the 
bankrupt, as provided in said section, the court shall 











so adjudge, which judgment shall be final; otherwise 
it shall dismiss the proceedings, and in cases hereafter 
commenced with costs.” 

Sect. 14, That section forty-one of said act be 
amended as follows: After the word “ bankruptcy,” 
in line eight, strike out all of said section and insert 
the words, ‘‘ Or, at the election of the debtor, the court 
may, in its discretion, award a venire facias to the 
marshal of the district, returnable within ten days be- 
fore him for the trial of the facts set forth in the peti- 
tion, at which time the trial shall be had, unless 
adjourned for cause. And unless, upon such hearing 
or trial, it shall appear to the satisfaction of said court, 
or of the jury, as the case may be, that the facts set 
forth in said petition are true, or if it shall appear that 
the debtor has paid and satisfied all liens upon his 
property, in case the existence of such liens was the 
sole ground of the proceeding, the proceeding shall be 
dismissed, and the respondent shall recover costs; and 
all proceedings in bankruptcy may be discontinued on 
reasonable notice and hearing, with the approval of 
the court, and upon the assent, in writing, of such 
debtor, and not less than one-half of his creditors in 
number and amount; or in case all the creditors and 
such debtor assent thereto, such discontinuance shall 
be ordered and entered; and all parties shall be remit- 
ted, in either case, to the same rights and duties exist- 
ing at the date of the filing of the petition for 
bankruptcy, except so far as such estate shall have 
been already administered and disposed of. And the 
court shall have power to make all needful orders and 
decrees to carry the foregoing provision into effect.” 

Sect. 15. That section eleven of said act be amended 
by inserting the words ‘‘and valuation ’”’ after the word 
“inventory ” in the twenty-first line; and that section 
forty-two of said act be amended by inserting the 
words “and valuation” after the word “inventory ”’ in 
the fifteenth line. 

Sect. 16. That section forty-nine of said act be 
amended by striking out, after the word ‘*the,”’ in line 
five, the words ‘‘Supreme Courts,”’ and inserting in 
lieu thereof ‘ District Courts;’’ and in line six after 
the word “States,” inserting the words ‘‘subject to 
the general superintendence and jurisdiction conferred 
upon Circuit Courts by section two of said act.”’ 

Sect. 17. That the following provisions be added to 
section forty-three of said act: That in all cases of 
bankruptcy now pending, or to be hereafter pending, 
by or against any person, whether an adjudication in 
bankruptcy shall have been had or not, the creditors 
of such alleged bankrupt may at a meeting called under 
the direction of the court, and upon not less than ten 
days’ notice to each known creditor of the time, place 
and purpose of such meeting, such notice to be per- 
sonal or otherwise, as the court may direct, resolve 
that a composition proposed by the debtor shall be 
accepted in satisfaction of the debts due to them from 
the debtor. And such resolution shall, to be operative, 
have been passed by a majority in number and three- 
fourths in value of the creditors of the debtor assem- 
bled at such meeting either in person or by proxy, and 
shall be confirmed by the signatures thereto of the 
debtor and two-thirds in number and one-half in value 
of all the creditors of the debtor. And in calculating 
a majority for the purposes of a composition under 
this section, creditors whose debts amount to sums not 
exceeding fifty dollars shall be reckoned in the majority 
in value, but not in the majority in number; and the 
value of the debts of secured creditors above the 
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amount of such security, to be determined by the 
court, shall, as nearly as circumstances admit, be esti- 
mated in the same way. And creditors whose debts 
are fully secured shall not be entitled to vote upon or 
to sign such resolution without first relinquishing such 
security for the benefit of the estate. 

The debtor, unless prevented by sickness or other 
cause satisfactory to such meeting, shall be present at 
the same, and shall answer any inquiries made of him; 
and he, or, if he is so prevented from being at such 
meeting, some one in his behalf, shall produce to the 
meeting a statement showing the whole of his assets 
and debts, and the names and addresses of the credi- 
tors to whom such debts respectively are due. 

Such resolution, together with the statement of the 
debtor as to his assets and debts, shall be presented to 
the court; and the court shall, upon notice to all the 
creditors of the debtor of not less than five days, and 
upon hearing, inquire whether such resolution has been 
passed in the manner directed by this section; and if 
satisfied that it has been so passed, it shall, subject to 
the provision hereinafter contained, and upon being 
satisfied that the same is for the best interest of all 
concerned, cause such resolution to be recorded and 
statement of assets and debts to be filed; and until 
such record and filing shall have taken place, such reso- 
lution shall be of no validity. And any creditor of the 
debtor may inspect such record and statement at all 
reasonable times. 

The creditors may, by resolution passed in the man- 
ner and under the circumstances aforesaid, add to, or 
vary the provisions of, any composition previously ac- 
cepted by them, without prejudice to any persons tak- 
ing interests under such provisions who do not assent 
to such addition or variation. And any such addi- 
tional resolution shall be presented to the court in the 
same manner and proceeded with in the same way and 
with the same consequences as the resolution by which 
the composition was accepted in the first instance. The 
provisions of a composition accepted by such resolu- 
tion in pursuance of this section shall be binding on 
all the creditors whose names and addresses and the 
amounts of the debts due to whom are shown in the 
statement of the debtor produced at the meeting at 
which the resolution shall have been passed, but shall 
not affect or prejudice the rights of any other creditor. 

Where a debt arises on a bill of exchange or promis- 
sory note, if the debtor shall be ignorant of the holder 
of any such bill of exchange or promissory note, he 
shall be required to state the amount of such bill or 
note, the date on which it falls due, the name of the 
acceptor and of the person to whom it is payable, any 
other particulars within his knowledge respecting the 
same; and the insertion of such particulars shall be 
deemed a sufficient description by the debtor in respect 
to such debt. 

Any mistake made inadvertently by a debtor in the 
statement of his debts may be corrected upon reason- 
able notice, and with the consent of a general meeting 
of his creditors. 

Every such composition shall, subject to priorities 
declared in said act, provide for a pro-rata payment or 
satisfaction, in money, to the creditors of such debtor 
in proportion to the amount of their unsecured debts, 
or their debts in respect to which any such security 
shall have been duly surrendered and given up. 

The provisions of any composition made in pursu- 
ance of this section may be enforced by the court, on 
motion made in a summary manner by any person in- 


terested, and on reasonable notice; and any disobedi- 
ence of the order cf the court made on such motion 
shall be deemed to be a contempt of court. Rules and 
regulations of court may be made in relation to pro- 
ceedings of composition herein provided for in the 
same manner and to the same extent as now provided 
by law in relation to proceedings in bankruptcy. 

If it shall at any time appear to the court, on notice, 
satisfactory evidence, and hearing, that a composition 
under this section cannot, in consequence of legal dif- 
ficulties, or for any sufficient cause, proceed without 
injustice or undue delay to the creditors or to the 
debtor, the court may refuse to accept and confirm 
such composition, or may set the same aside; and, in 
either case, the debtor shall be proceeded with as a 
bankrupt in conformity with the provisions of law, 
and proceedings may be had accordingly; and the 
time during which such composition shall have been in 
force shall not, in such case, be computed in calcula- 
ting periods of time prescribed by said act. 

Sect. 18. That from and after the passage of this act 
the fees, commissions, charges and allowances, except- 
ing actual and necessary disbursements, of, and to be 
made by, the officers, agents, marshals, messengers, 
assignees, and registers in cases of bankruptcy, shall be 
reduced to one-half of the fees, commissions, charges, 
and allowances heretofore provided for or made in 
like cases: Provided, That the preceding provision 
shall be and remain in force until the justices of the 
Supreme Court of the United States shall make and 
promulgate new rules and regulations in respect to the 
matters aforesaid, under the powers conferred upon 
them by sections ten and forty-seven of said act, and 
no longer, which duties they shall perform as soon as 
may be. And said justices shall have power under 
said sections, by general regulations, to simplify and, 
so far as in their judgment will conduce to the benefit 
of creditors to consolidate the duties of the register, 
assignee, marshal, and clerk, and to reduce fees, costs, 
and charges, to the end that prolixity, delay, and 
unnecessary expense may be avoided. And no regis- 
ter or clerk of the court, or any partner or clerk of 
such register or clerk of court, or any person having 
any interest with either in any fees or emoluments in 
bankruptcy, or with whom such register or clerk of 
court shall have any interest in respect to any matter 
in bankruptcy, shall be of counsel, solicitor or attor- 
ney, either in or out of court, in any suit or matter 
pending in bankruptcy in either the Circuit or District 
Court of his district, or in an appeal therefrom. Nor 
shall they, or either of them, be executor, administra- 
tor, guardian, commissioner, appraiser, divider, or 
assignee of or upon any estate within the jurisdiction 
of either of said courts of bankruptcy; nor be inter- 
ested, directly or indirectly, in the fees or emoluments 
arising from either of said trusts. And the words 
‘“‘except suchas are established by this act or by law,”’ 
in section ten of said act, are hereby repealed. 

Sect. 19. That it shall be the duty of the marshal of 
each district in the month of July of each year, to re- 
port to the clerk of the District Court of such district, 
in a tabular form, to be prescribed by the justices of 
the Supreme Court of the United States, as well as. 
such other or further information as may be required 
by said justices, 

First, the number of cases in bankruptcy in which 
the warrant prescribed in section eleven of said act 
has come to his hands during the year ending June 
thirtieth, preceding ; 
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Secondly, how many such warrants were returned, 
with the fees, costs, expenses, and emoluments thereof, 
respectively and separately ; 

Thirdly, the total amount of all other fees, costs, 
expenses, and emoluments, respectively and separately 
earned or received by him during such year from or in 
respect of any matter in bankruptcy ; 

Fourthly, a summarized statement of such fees, 
costs, and emoluments, exclusive of actual disburse- 
ments in bankruptcy, received or earned for such year; 

Fifthly, a summarized statement of all actual dis- 
bursements in such cases for such year. E 

And in like manner, every register shall, in the same 
month and for the same year, make a report to such 
clerk of, 

First, the number of voluntary cases in bankruptcy 
coming before him during said year; 

Secondly, the amount of assets and liabilities, as 
nearly as may be, of the bankrupts; 

Thirdly, the amount and rate per centum of all 
dividends declared ; 

Fourthly, the disposition of all such cases ; 

Fifthly, the number of compulsory cases in bank- 
ruptcy coming before him, in the same way ; 

Sixthly, the amount of assets and liabilities, as nearly 
as may be, of such bankrupts; 

Seventhly, the disposition of all such cases; 

Eighthly, the amounts and rate per centum of all 
dividends declared in such cases ; 

Ninthly, the total amount of fees, charges, costs, and 
emoluments of every sort, received or earned by such 
register during said year in each class of cases above 
stated. 

And in like manner, every assignee shall, during said 
month, make like return to such clerk of, 

First, the number of voluntary and compulsory cases, 
respectively and separately, in his charge during said 
year; 

Secondly, the amount of assets and liabilities therein, 
respectively and separately ; 

Thirdly, the total receipts and disbursements therein, 
respectively and separately ; 

Fourthly, the amount of dividends paid or declared, 
and the rate per ceutum thereof, in each class, respec- 
tively and separately ; 

Fifthly, the total amount of all his fees, charges, and 
emoluments of every kind therein, earned or received ; 

Sixthly, the total amount of expenses incurred by 
him for legal proceedings and counsel-fees ; 

Seventhly, the disposition of the cases respectively ; 

Eighthly, a summarized statement of both classes as 
aforesaid. 

And in like manner, the clerk of said court, in the 
month of August in each year, shall make up a state- 
ment for such year, ending June thirtieth, of, 

First, all cases in bankruptcy pending at the begin- 
ning of the said year; 

Secondly, all of such cases disposed of; 

Thirdly, all dividends declared therein ; 

Fourthly, the number of reports made from each 
assignee therein ; 

Fifthly, the disposition of all such cases ; 

Sixthly, the number of assignees’ accounts filed and 
settled ; 

Seventhly, whether any marshal, register or as- 
signee has failed to make and file with such clerk the 
reports by this act required, and, if any have failed to 
make such reports, their respective names and resi- 
dences. 











And such clerk shall report in respect of all cases 
begun during said year. 

And he shall make a classified statement, in tabular 
form, of all his fees, charges, costs and emolaments, 
respectively, earned or accrued during said year, giv- 
ing each head under which the same accrued, and also 
the sum of all moneys paid into and disbursed out of 
court in bankruptcy, and the balance in hand or on 
deposit. 

And all the statements and reports herein required 
shall be under oath, and signed by the persons respect- 
ively making the same. 

And said clerk shall, in said month of August, trans- 
mit every such statement and report so filed with him 
together with his own statement and report aforesaid, 
to the attorney-general of the United States. 

Any person who shall violate the provisions of this 
section shall, on motion made, under the direction of 
the attorney-general, be by the District Court dismissed 
from his office, and shall be deemed guilty of a misde- 
meanor, and, on conviction thereof, be punished by a 
fine of not more than five hundred dollars, or by im- 
prisonment not exceeding one year. 

Sect. 20. That in addition to the officers now author- 
ized to take proof of debts against the estate of a 
bankrupt, notaries public are hereby authorized to take 
such proof, in the manner and under the regulations 
provided by law; such proof to be certified by the 
notary and attested by his signature and official seal. 

Sect. 21. That all acts and parts of acts inconsistent 
with the provisions of this act be, and the same are 


hereby repealed. 
———_*>eo——_— 


CONTEMPT— POWER OF COURTS TO DISBAR 
ATTORNEYS. 


SUPREME COURT OF THE UNITED STATES —OCTOBER 
TERM, 1873. 


Ex Parte James S. ROBINSON, PETITIONER. 


1. The power to punish for contempts is inherent in all 
courts; its existence is essential to the preservation of 
order in judicial proceedings, and to the enforcement 
of the judgments, orders and writs of the courts, and 
consequently to the due administration of justice. 
The moment the courts of the United States were called 
into existence and invested with jurisdiction over any 
subject, they became '_—* of this power. 

2. The act of congress of March 2, 1831, entitled “An act 
declaratory of the law concerning contempts of court,”’ 
limits the power of the Circuit and District Courts of 
the United States to three classes of cases: Ist. Where 
there has been misbehavior of a person in the presence 
of the courts, or so near thereto as to obstruct the ad- 
ministration of justice ; 2d. Where there has been mis- 
behavior of any officer of the courts in his official 
transactions; and 3d. Where there has been disobedi- 
ence or resistance by any officer, party, juror, witness 
or other person to any lawful writ, process, order, rule, 
decree or command of the courts. 

8. The 17th section of the judiciary act of 1789, in prescrib- 
ing fine or imprisonment as the punishment which may 
be inflicted by the courts of the United States for con- 
tempts, operates as alimitation upon the manner in 
which their power in this respect may be exercised, and 
is a negation of all other modes of punishment. 

4. The power to disbar an attorney is possessed by all courts 
which have authority to admit attorneys to practice. 
But the power can only be exercised where there has 
been such conduct on the part of the party complained 
of as shows him to be unfit to be a member of the profes- 
sion; and before judgment disbarring him can be ren- 
dered, he should have notice of the grounds of complaint 
against him, and ample opportunity of explanation and 
defense. 

5. Mandamus is the appropriate vomety to restore an 
attorney disbarred where the court below has exceeded 
its jurisdiction in the matter. 


Petition for mandamus to the judge of the District 
Court of the United States for the western district of 
Arkansas. 
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Mr. Justice Frexup delivered the opinion of the 

court. 
On the 16th day of July, 1873, the grand jury of the 
western district of Arkansas reported to the District 
Court of the United States for the district, then in 
session at Fort Smith, that they had made every 
effort in their power to have a witness by the name of 
Stephenson summoned to appear before them; that 
for this purpose a subpoena for the witness had been 
placed the day previous in the hands of a deputy mar- 
shal by the name of Sheldon, for service; That the 
deputy marshal, on the same day, went to the town of 
Van Buren, as he said, to make the service; that after 
he had left, the witness was seen on the streets at Fort 
Smith, and the subpoena was on that morning returned 
unserved; that they had learned from evidence before 
them that the witness knew that a subpoena was issued 
for him, and had for that reason come to Fort Smith, 
**but,’’ continued the report, ‘‘after seeing the attor- 
ney, J. S. Robinson, in the Nash case, very suddenly 
absented himself.’’ The jury, therefore, prayed the 
court to issue an order that the witness, Stephenson, 
be brought before them. 

Upon this report, without other complaint, the court 
ordered that Sheldon, the deputy-marshal, Stephen- 
son, the witness, and Robinson, the attorney, ‘‘ show 
cause why they should not be punished as for a con- 
tempt.”’ 

Two days afterward, on the 18th of July, the peti- 
tioner filed the response to the order of the deputy- 
marshal. The judge then reminded the petitioner that 
there was also a rule against him, to which he replied : 
* Yes, sir; I know it and I am here to respond. I 
don’t know what there is for meto answer. ‘ It,” 
referring to the report of the grand jury, “says I saw 
Silas R. Stephenson. Ido not know what the grand 
jury has to do with my private business in my law 
office,’’ and was proceeding to reflect upon the action 
of the grand jury, when the judge said: ‘‘ You must 
answer in writing, Mr. Robinson; ’’ to which the peti- 
tioner replied, “the rule itself does not require me to 
respond in writing.’’ Upon this the judge said, turning 
to the clerk, “it should have done so; you will amend 
the order if it does not, Mr. Clerk.’’ The petitioner 
declined to answer the rule until it was amended. The 
judge then said: ‘*‘ Well, I will make the order for you 
to respond in writing now. Mr. Clerk you will enter 
an order requiring Mr. Robinson to answer the rule 
in writing.’’ Upon which the petitioner said ‘‘I shall 
answer nothing; ’’ and thereupon immediately, with- 
out time for another word, the judge ordered the 
clerk to strike the petitioner’s name from the roll of 
attorneys, and the marshal to remove him from the 
bar. 

This account of the language used by the petitioner 
and the judge is taken from the latter’s response to 
the alternative writ issued by this court. The judge 
states at the same time that the tone and manner of 
the petitioner were angry, disrespectful, and defiant; 
and that regarding the words “I shall answer noth- 
ing,”’ and the tone in which they were uttered as in 
themselves grossly and intentionally disrespectful, as 
an expression of an intention to disobey and treat with 
contempt an order of the court, and believing that the 
petitioner intended to intimidate him in the discharge 
of his duties, he felt it due to himself and his office to 
inflict summary and severe punishment upon the 
petitioner. 

The order of the court disbarring the petitioner, 





made at the time, and entered in the minutes of the 
court kept by the clerk, was declared by the judge to 
be erroneous in form, and afterward, on the 28th of 
July, a more formal order was entered nwnc pro tunc. 
This latter order recites the report of the grand jury 
mentioned above, the rule to show cause issued thereon 
why the parties should not be punished as for a con- 
tempt, amended from the original order by the inser- 
tion of the words, “forthwith in writing and under 
oath; ’’ and that the petitioner having notice at the 
time that he was required to respond to the rule, ‘‘in 
a@ grossly contemptuous, contumacious, and defiant 
manner,’’ in open court, refused to respond in writing ; 
and then proceeds to decree that, for his contempt 
committed in open court, as well as for his contempt 
committed in refusing to respond to the rule, the 
license of the petitioner as an attorney and counselor 
at law and solicitor in chancery be vacated; that the 
petitioner be disbarred from further practice in the 
court, and that his name be stricken from the roll of 
attorneys, counselors and solicitors of the court. 

Before this amended order was entered the petition- 
er, through counsel, filed a motion to vacate the judg- 
ment disbarring him upon various grounds, which 
were specified. After its entry a motion to set aside 
the order as amended was made, in which the peti- 
tioner adopted the grounds of the original motion and 
added others. The substance of the more important 
of these was, that no charges had been previously pre- 
ferred in writing and filed against him; that he had had 
no notice of any charges; that the report of the grand 
jury contained no charge which he could be required 
to answer; that no rule had been served upon him to 
show cause why he should not be disbarred; that he had 
had no trial previous thereto, and had been denied the 
right of being heard in his defense; and that the court 
had no jurisdiction under the circumstances to render 
the judgment disbarring him. 

The petitioner also set up among the grounds upon 
which he would rely, that the sentence he uttered, “I 
shall answer nothing,” was incomplete, and that he was 
prevented from finishing it by the action of the judge, 
in interrupting him with the judgment disbarring him ; 
that the sentence completed would have been ‘‘I shall 
answer nothing until the order to answer the rule in 
writing shall be served upon me.”’ 

The petitioner also disclaimed any intention to com- 
mit a contempt of the court, or to act in defiance of its 
orders or authority at the time, and averred that he 
was not conscious of the conduct attributed to him 
toward the court. This statement was verified by his 
oath; but the motion was denied. 

The petitioner now asks from this court for a man- 
damus upon the judge to vacate the order disbarring 
him, and to restore him to the roll of attorneys and 
counselors. In his petition, which is verified, he re- 
fers to the proceedings of the court below, the record 
of which he produces, and states that in the interview 
which the grand jury mentioned there was no allusion 
made to the Nash case or to the grand jury, and that 
the consultation related to a totally different matter. 

The power to punish for contempts is inherent in all 
courts; its existence is essential to the preservation of 
order in judicial proceedings, and to the enforcement 
of the judgments, orders and writs of the courts, and 
consequently to the due administration of justice. 
The moment the courts of the United States were 
called into existence and invested with jurisdiction 
over any subject, they became possessed of this power. 
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But the power has been limited and defined by the act 
of congress of March 2, 1831.* The act, in terms, applies 
to all courts; whether it can be held to limit the au- 
thority of the Supreme Court, which derives its exist- 
ence and powers from the constitution, may perhaps 
be a matter of doubt. But that it applies to the Circuit 
and District Courts there can be no question. These 
courts were created by act of congress. Their powers 
and duties depend upon the act calling them into ex- 
istence, or subsequent acts extending or limiting their 
jurisdiction. The act of 1831 is, therefore, to them the 
law specifying the cases in which summary punishment 
for contempts may be inflicted. 
of these courts in this respect to three classes of cases: 
1st, where there has been misbehavior of a person in 
the presence of the courts, or so near thereto as to ob- 
struct the administration of justice; 2d, where there 
has been misbehavior of any officer of the courts in his 
official transactions; and, 3d, where there has been 
disobedience or resistance by any officer, party, juror, 
witness or other person, to any lawful writ, process, 
order, rule, decree or command of the courts. As thus 
seen, the power of these courts in the punishment of 
contempts can only be exercised to insure order and 
decorum in their presence, to secure faithfulness on 
the part of their officers in their official transactions, 
and to enforce obedience to their lawful orders, judg- 
ments and processes. 

If we now test the report of the grand jury by this 
statute, we find nothing in it which justified any pro- 
ceeding whatever as for a contempt on the part of the 
court belcw against Robinson. No act of his is men- 
tioned which could constitute within the statute a con- 
tempt either of the court or its judge. The allegation 
that the witness Stephenson, after seeing Robinson, 
had suddenly absented himself, amounted to nothing 
more than an insinuation that possibly he may have 
been advised to that course by Robinson. ‘There was 
no averment of any fact which the court could notice 
or the attorney was bound to explain. 

Whatever contempt was committed by the peti- 
tioner, consisted in the tone and manner in which his 
language to the court was uttered. On this hearing, 
we are bound to take the statements in that respect 
of the judge embodied in his order as true, for the 
question before us is not whether the court erred, but 
whether it had any jurisdiction to disbar the petitioner 
for the alleged contempt. 

The law happily prescribes the punishment which 
the court can impose for contempts. The 17th section 
of the judiciary act of 1789 declares that the court 
shall have power to punish contempts of their author- 
ity in any cause or hearing before them, by fine or 
imprisonment, at their discretion. The enactment is 
a limitation upon the manner in which the power shall 
be exercised, and must be held to be a negation of all 
other modes of punishment. The judgment of the 
court disbarring the petitioner, treated as a punish- 
ment for a contempt, was, therefore, unauthorized and 
void. 

The power to disbar an attorney proceeds upon very 
different grounds. This power is possessed by all 
courts which have authority to admit attorneys to 
practice. But the power can only be exercised where 
there has been such conduct on the part of the parties 
complained of as shows them to be unfit to be mem- 
bers of the profession. Parties are admitted to the 
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profession only upon satisfactory evidence that they 
possess fair private character and sufficient legal learn- 
ing to conduct causes in court for suitors. The order 
of admission is the judgment of the court that they 
possess the requisite qualifications both in character 
and learning. They become by such admission officers 
of the court, and, as said in Ex parte Garland,+ “‘ they 
hold their office during good behavior, and can only 
be deprived of it for misconduct ascertained and de- 
clared by the judgment of the court after opportunity 
to be heard has been afforded.’’ Before a judgment 
disbarring an attorney is rendered, he should have 
notice of the grounds of complaint against him and 
ample opportunity of explanation and defense. This 
is a rule of natural justice, and is as applicable to pro- 
ceedings taken to deprive an attorney of his right to 
practice his profession, as it is to proceedings taken to 
reach his property. And such has been the general, 
if not the uniform, practice of the courts of this coun- 
try and of England. There may be cases, undoubtedly, 
of such gross and outrageous conduct in open court on 
the part of the attorney, as to justify very summary 
proceedings for his suspension or removal from office; 
but even then, he should be heard before he is con- 
demned.¢ The principle that there must be citation 
before hearing, and hearing or opportunity of being 
heard before judgment, is essential to the security of 
all private rights. Without its observance no one 
would be safe from oppression wherever power may 
be lodged. 

That mandamus is the appropriate remedy in a case 
like this to restore an attorney disbarred, where the 
court below has exceeded its jurisdiction in the matter, 
was decided in Ex parte Bradley, reported in the 7th 
of Wallace. It would serve no useful purpose to repeat 
the reasons by which this conclusion was reached, as 
they are fully and clearly stated in that case, and are 
entirely satisfactory. 

A peremptory mandamus must issue, requiring the 
judge of the court below to vacate the order disbarring 
the petitioner, and to restore him to his office; and it 
is so ordered. 

Mr. Justice Miller dissented. 


———_ +ap>o ———- 
COURT OF APPEALS ABSTRACT. 


ARREST AND BAIL — SHERIFF. 


G. brought an action against R. to recover damages 
for assault and battery. R. was arrested and admit- 
ted to bail in the sum of $2,000. C. and F. were his 
sureties. G. obtained a judgment against R., and an 
execution was issued against his body. C. delivered 
R. to the sheriff and took a certificate of surrender. 
A few days after, acting under the provision of chap- 
ter 813, Laws of 1869, the sheriff demanded of C. $25 
for the board of R., which C. declined to pay; the 
sheriff then discharged R., and C. took no further 
steps at that time. The sheriff made a return that R. 
could not be found. G. then sued C. on the bail bond, 
the other surety having died, and recovered a judg- 
ment against him. C. then brought this action against 
the sheriff for making a false return, and alleged that 
R. could have been found if proper effort had been 
made. Defendant demurred, and the demurrer was 
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overruled; he then put in an answer denying that his 

‘return was false and setting up the surrender of R. 
The jury rendered a verdict in favor of plaintiff for 
the amount claimed, which was affirmed by the Gene- 
ral Term. Held, ro error; that defendant prevented 
plaintiff from procuring his exoneration, by voluntarily 
discharging the prisoner; that defendant held the 
prisoner merely as plaintiff’s agent, and that by reason 
of his false return he was liable to plaintiff for all dam- 
ages sustained; that plaintiff's failure to obtain an 
exoneretur is not available to defendant as a defense; 
that if defendant desired that plaintiff’s damages 
should be reduced, he should have co-operated with 
plaintiff in procuring his exoneretur. Cozinev. Walter, 
Sheriff, etc. Opinion by Rapallo, J. 


ASSIGNMENT OF CERTIFICATE— BONA FIDE HOLDER — 

EVIDENCE. 
This action was brought to restrain defendants from 
disposing of, and to recover possession of a certificate 
of indebtedness of the State of New York, for $10,000, 
issued by the new capitol commissioners under chapter 
830, Laws of 1868. Issues were settled and directed to 
be tried by a jury. Upon the trial, it appeared that 
plaintiff was induced by false representations on the 
part of defendant Miller, who applied to him for a loan 
of $7,000, as to his responsibility, to deliver and assign 
said certificate to him. Plaintiff received for said 
certificate two notes amounting to $7,000 and Miller’s 
check for $3,000, under an agreement that Miller was 
to get the certificate cashed in New York, and pay out 
of the proceeds $3,000. In case the certificate was not 
cashed in three weeks, it was to be returned, and the 
check and notes taken up. The certificate was not 
cashed in three weeks. Plaintiff upon the trial before 
the jury, introduced in evidence the certificate, with 
the assignment thereon to Miller, and also a similar 
assignment from Miller to the Met. Nat. Bank. 
At the close of the evidence the counsel for the bank 
moved for a dismissal of the complaint as to it, upon the 
ground among others, that it was prima facie a bona fide 
purchaser for value of the certificate from Miller, and so 
was entitled to hold it. This motion was granted, and 
plaintiff excepted. Held, error; that the complaint 
could not be dismissed as to one or all the defendants; 
that a verdict upon all the issues as to all the parties 
must be rendered, and the cause afterward heard by 
the court. 

That plaintiff having by assignment conferred the 
apparent absolute ownership upon Miller, and the bank 
having purchased upon the faith of such apparent own- 
ership, obtained a valid title as against plaintiff, and 
plaintiff is estopped from asserting a title in hostility 
thereto. Allen, J., dissenting. Bush v. Lathrop, 22 
N. Y. 535, overruled. 

A recital in an assignment from the apparent owner 
is not evidence, however, against the real owner that it 
was for value, and this is so, although the assignment 
is introduced in evidence by the latter. Moore v. Met. 
Nat. Bank, Impleaded, etc. Opinion by Grover, J. 


CONSTITUTIONAL LAW. 


This is an appeal by the relators from an order of 
the General Term, affirming an order of the Special 
Term which denies an application for a peremptory 
mandamus, directing the countersigning and payment 
of a draft drawn by the board of commissioners of the 
Troy city police, under and by virtue of chap. 520, Laws 
of 1870, entitled ‘“‘ An act to establish and maintain a 
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police force in the city of Troy.”” The comptroller re- 
fused to countersign it, claiming that the board was 
superseded by and under the provisions of the act “to 
establish the Rensselaer Police Districts and to pro- 
vide for the government thereof,” chap. 638, Laws of 
1873. Held (Folger, J., dissenting), that the latter 
statute is unconstitutional and void, inasmuch as the 
main object of the act was the establishment of a police 
force under a new organization for the city of Troy, 
and the fragments of territory outside of the city 
limits were included, merely to give the territory the 
name and form of a police district as distinct from the 
ordinary civil divisions of the State, and because, if it 
was deemed necessary to extend the police jurisdiction 
over those fragments, they could be incorporated in 
and made part of the city, and there being no necessity, 
such an organization was unconstitutional; it was not 
a matter of discretion as there was no occasion for the 
exercise of legislative discretion. People v. Draper, 15 
N. Y. 532, criticised and distinguished, and People v. 
Shepard, 36 id. 285, questioned. 

The constitution has provided for and in terms re- 
cognizes every civil and political organization into 
which it was intended that the State should be divided ; 
if any other division or organization is allowable it 
can only be when neither of those thus provided will 
serve the purpose, or when it cannot be accomplished 
by organizing the territory in view, under one of the 
forms of municipal government authorized by the 
constitution. 

The purpose and object of section 10 of article 2 of 
the State constitution, was to secure to the several 
recognized civil and political divisions of the State the 
right of local self-government, and this right cannot 
be taken from them and the inbabitants disfranchised 
by any act of the legislature, or any or all of the depart- 
ments of the State government combined. 

This constitutional right cannot be evaded by a 
change in the name of an office, nor can any office be 
divided and the duties assigned to two or more officers 
under different names, and the appointment to the 
offices made in any manner, save as authorized by the 
constitution, and courts will scrutinize acts of the legis- 
lature, which take the appointment to an office from 
the locality, to see that the intent of the constitution 
is not frustrated by such a mere colorable change, and 
will hold the act void unless the change is real and 
substantial. 

A thing within the intent of a constitutional enact- 
ment is for all purposes to be regarded as within the 
words and terms of the constitution, and a legislative 
enactment, evading the terms and frustrating the 
general and clearly expressed or necessarily implied 
purposes of the constitution, is as clearly void as if in 
express terms forbidden. People ex rel. Bolton v. 
Albertson, Comptroller, etc. Opinion by Allen, J. 


EXCISE LAW. 


Plaintiff in error was convicted at the Delaware Gen- 
eral Sessions of violating section 13 of the excise law 
of 1857 (Laws 1857, ch.628, p. 405), by selling liquors and 
wines without a license. In pronouncing sentence, the 
court deemed itself destitute of power to impose any 
punishment except that named in the 29th section of 
said act, and sentenced plaintiff in error to pay a fine 
of $100, and to be imprisoned in the county jail for 
ninety days. Held, error; that the judgment should be 
reversed and the case sent back tothe Supreme Court, 
with directions to remit to the General Sessions, and 
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that such punishment should be imposed as is in accord 
with law and in the discretion of that court proper. 
Also, held, that the punishment declared in the latter 
part of section 29 of chapter 628, Laws of 1857, is not 
affixed to a conviction for an offense against the pro- 
visions of section 13 of said act, but that that offense is 
a misdemeanor punishable as provided in 2 R. S. 696, 
697, 88 39, 40. Foote v. People. Opinion by Folger, J. 


2+ 
oo 





GENERAL TERM ABSTRACT. 
FOURTH DEPARTMENT — APRIL TERM.* 
DESCENT. 

One R., in 1837, made his will and devised all his 
estate, real and personal, to his wife, subject to the 
payment by her of certain legacies. At this time said 
R. was the owner of ten acres of land. In 1865, said 
R. entered into a contract with one W., wherein and 
whereby he agreed to sell said ten acres of land for 
$8,000, and upon payment of the same to convey to W. 
W. then went into possession of said premises. R. 
died in 1866; but before his death W. paid to R. and 
wife the $8,000. After R.’s death his wife conveyed 
the land to W., and W. sold to plaintiff. Defendant 
refuses to take the land, on the ground that it is 
charged with legacies specified in R.'s will. Held, that 
the land descended to the widow, subject to the same 
rights that W. would have had, had the land descended 
to the heirs at law of R., and his (W.’s) title, when ac- 
quired, must be free from the lien of any legacies 
named in R.’s will. The lien is transferred to the pur- 
chase-money. Garlick v. Clark. Opinion by Mullin, 
P. J. 

GUARANTY — SURETIES. 

Tu 1870, the defendants were selling hay forks through 
agents, and they purchased the same of plaintiffs. 
They wrote to plaintiffs the following letter: ‘‘We 
have made Cs. our agent for us; they are responsible 
for all forks they order, and you will send them as 
freight to them and we will be ourselves personally 
responsible for the amount therefor.’’ Signed by de- 
fendants. In the same letter was the following: 
“Send me 48 forks as soon as youcan. I will pay you 
as soon as I get my pay forthem. Please let me know 
when you will send. I will put the money in the 
savings bank, if that will do.’’ Signed Cs. Plaintiff 
then sent the forks, and they were charged on plain- 
tiff’s books to defendants. Some two or three weeks 
after that, one of defendants called at plaintiff’s, was 
shown the letters and charges, and said it was all 
right. Held, that defendants were not sureties merely ; 
they purchased the forks upon their own responsibility ; 
they were charged to them, and they are liable. Judg- 
ment affirmed. Olney v. Van Heusen. Opinion by 
Mullin, P. J. 

IMPEACHMENT OF WITNESSES — USURY. 


On cross-examination of the defendant, he was asked 
the question by plainiiff’s counsel, whether he had 
not, in previous suits on notes, pleaded usury as a de- 
fense, and he answered he had in three suits. Held, 
incompetent. The fact he had plead usury did not 
affect his character as a witness. Pooler v. Curtis, 
3N. Y. Sup. Ct. Rep. 228, followed. 

An impeaching witness was allowed to answer the 
question, ‘Were he (defendant) a witness and youa 
juror, would you believe him under oath?”’’ Held, com- 
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petent, the witness having testified as to his knowledge 
of defendant’s general character. 

A witness was asked the question, ‘‘Do you know 
defendant’s reputation among his acquaintances?” 
Held, incompetent. Held, also, that when a party is lim- 
ited to a certain number of impeaching or sustaining 
witnesses, if one or more of the witnesses called does not 
know any thing as to the reputation of the party sought 
to be sustained or impeached, he is bound by such 
witness, and cannot call another in his place. Judg- 
ment reversed. Beard v. Hall. Opinion by Mullin, 
P. J. 

MALICIOUS PROSECUTION — PROBABLE CAUSE. 


Defendant left his buggy inthe Jefferson county fair 
grounds, and while absent, the buggy was taken away, 
and he (defendant), was told that plaintifftook it, and 
that he wasahard case. Defendant procured a warrant 
for plaintiff’s arrest, and put it into the hands of a 
constable to be executed. The next day after the 
buggy was lost, and before the warrant was served, the 
buggy was left on the fair grounds, and defendant 
found it, and it was shown that it was not taken by 
plaintiff but by a colored servant of his’ (plaintiff’s) 
brother. A month after this defendant called on the 
justice and constable and inquired if the warrant had 
been served. Was told. that it had not been, and he 
told the constable to arrest plaintiff immediately. 
Plaintiff was arrested, taken before the justice, and 
defendant failed to appear against him and he was dis- 
charged. On the trial witnesses were called to im- 
peach the defendant and to sustain him. Held, that 
the evidence of the conversation between the consta- 
ble, justice and defendant, just before the arrest, was 
competent as showing want of probable cause. That 
the question of want of probable cause was one for the 
jury, and malice may be inferred from want of proba- 
ble cause. Judgment affirmed. Lawyer v. Loomis. 


REMOVAL OF CAUSE. 


Defendant desiring to remove this case into the Uni- 
ted States court, on the 21st of August filed his peti- 
tion in the clerk’s office of Cattaraugus county, and on 
the 22d served a notice of appearance on plaintiff’s at- 
torney, and had his appearance entered as of August 
22d. Held, that in order to remove a cause into the 
United States court, the attorney’s appearance must 
be entered as of the same date as the filing of the peti- 
tion. Keville v. The Phenix Ins. Co. Opinion by 
Mullin, P. J. 

SHERIFF'S SALE. 

Postponement.— On the 20th day of December, 1871, a 
sheriff’s sale of certain personal property was duly 
postponed, by posting notices, etc., until January 9, 
1872. On the 8th day of January, 1872, the deputy 
sheriff, who had said sale in charge, caused notices, 
postponing said sale until January 17, 1874, at same 
time and place, to be posted. On the evening of the 
8th of January, said deputy took down the notices of 
the postponement to the 17th of January, and on the 
said 9th day of January sold said property. This action 
is brought against the sheriff for damages, etc. Held, 
that the sheriff or other officer, after once publicly 
postponing a sale, is bound by it, and cannot disregard 
it and proceed to sell under his original notice. That 
if a sale is postponed before the day of sale, a sale made 
upon the day designated in the original notice of sale, 
or in any prior notice of postponement, is irregular and 
void, and the officer making the sale is liable for dam- 
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ages, etc. A postponement before the day of sale must 
be regarded as an abandonment of the prior notice of 
sale. Judgment reversed. Frederick v. Wheelock. 
Opinion by Mullin, P. J. 


TROVER— ESTOPPEL. 


Defendant is the agent of the Erie R. R. Co., at 
Chemung. In 1869, plaintiff shipped to one S. a lot of 
lumber; a part of the lumber arrived at Chemung and 
was piled on the land of the railroad company, and S8., 
fearing a rise in the river, asked defendant permission 
to move said lumber on to other land, and defendant 
agreed to it; but it was understood that the company 
should not lose its lien on said lumber for freight. 
Shortly after this the balance of the lumber arrived, 
and plaintiff, before delivering to S., claimed to stop 
the lumber in transitu, on account of S. being insol- 
vent, and demanded its return to him. Defendant 
asked him to consult the officers of the company, and 
told plaintiff he must pay freight and get an order 
from 8. After this, plaintiff presented defendant an 
order from S8., tendered the freight and demanded the 
lumber, and defendant told him to take it, and plain- 
tiff immediately served asummons on defendant. De- 
fendant, in the time prescribed by the Code, gave the 
usual bond, and demanded and obtained a return of 
the lumber to him. Held, that defendant, after the 
suit was commenced by putting in a bond and demand- 
ing a return of the property, was not estopped from 
alleging in his answer and proving no demand or re- 
fusal. Plaintiff’s cause of action was complete at the 
time of the commencement of the action, and he can- 
not prove facts accruing subsequently in support of 
such cause of action. Judgment reversed. Church v. 
Frost. Opinion by Mullin, P. J. 


WILL — CONSTRUCTION OF. 


One B. died, leaving a last will and testament, in 
and by which he gave and bequeathed to his wife all 
his household furniture, $1,000 in money and the use 
of his real estate for her life, to be received by her in 
lieu of dower, etc. After making several other legacies, 
he left to certain named legatees ‘‘all the remainder 
of his worldly estate, real and personal, not hereinbe- 
fore given and bequeathed by him, to be divided in 
certain proportions to certain parties." Thirdly, after 
the said will was proved, the wife died, not having 
made any selection under the will. The personal 
estate was not sufficient to pay all testator’s debts and 
the real estate was sold, and there was a balance on 
such sale, after payment of all debts, etc., of $1,200, 
which the residuary legatees claimed. The executor 
of the widow also demanded that the $1,000 should be 
paid to him out of said $1,200. The surrogate ordered 
it paid to the widow’s executor. Held, that the be- 
quest of $1,000 to the widow was not charged upon the 
real estate of the deceased. That the residuary clause 
in the will is in terms the same as in the case of Lufton 
v. Lufton, 2 Johns. Ch. 614, and that case must 
govern. That the legacy toa wife, in lieu of dower, is 
to be paid out of the personal estate, as legacies to 
others are to be paid; the only difference being that, 
as she is a purchaser for a consideration, the legacy to 
her is to be paid in preference to legacies to other 
parties. But this preference does not entitle her to 
share in the proceeds of real estate of which testator 
died seized, unless such legacy is expressly charged upon 
said real estate. Decree of surrogate reversed. Bab- 
cock vy. Babcock. Opinion by Mullin, P. J. 
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BOOK NOTICES. 

A Treat Boundaries and 

Highs of rome te sets et Lae 

streams, and the fy of Window 

Lights. By Ransom H. Tyler, author of “American 
Ecclesiastical Law,” ms Commentaries on the Law of In- 
fancy and Coverture,” etc., etc. Albany: William Gould 
& Son, 1874; pp. 596. 

Whether the need of a work on the subjects which 
Mr. Tyler has selected for this book has been felt by a 
very large circle of lawyers we cannot, of course, say, 
but if it has been, we are of the opinion that this treat- 
ise will go a long way toward supplying it. At all 
events, it will be found to be a useful book of reference 
on a number of subjects constantly cropping out in lit- 
igation. The author’s powers of logical arrangement 
are not of a high order, as is evident from the number 
of chapters of ‘‘ cases miscellaneously stated "’ (sic), but 
he has manifested considerable industry in gathering 
the cases, and considerable ability in extracting and 
stating their principles, and, with the aid of the very 
good index, one will be able to get at the contents of 
the book without much difficulty. 








A Treatise on The Practice of the neg | Chancery with an 
depends of Precedents. Second ition. Revised and 
En d: with Notes and References to statutes and 
Oliver L. Barbour, LL. D. 
Banks & Brothers, 1874. Pp. 


later cisions. B 
saree volumes. Vol. I. 


Barbour’s Chancery Practice has long been regarded 
as one of the very best works on practice ever issued, 
and has in its particular field enjoyed a reputation 
hardly second to that of Tidd’s. The first edition was 
issued overa quarter of a century ago, yet notwith- 
standing the radical changes that have been made in| 
our jurisprudence, since that time it has still been cited 
and relied on as an authority. A new edition has, 
however, long been needed and will be welcomed by 
the profession. Mr. Barbour has evidently done avast 
amount of work in the preparation of this volume. 
The annotations are very full and the material is drawn 
from the reports of every State, as well as from the 
English reports. Notwithstanding the union of law 
and equity in the same jurisdiction, equity practice 
still continues and is likely to continue to hold a dis- 
tinct place of its own, and concerning it we know of 
no better authority than this treatise of Mr. Bar- 


bour. 
a os 


CORRESPONDENCE. 


INSURABLE INTEREST. 


Editor Albany Law Journal: 

Do you mean to say (p. 422) that an insurance on his 
life, effected by a graduate of Harvard for the benefit 
of the college, would not be collectible by the college, 
the assured dying while the policy was in force? 

STUDENT. 


We did say something of that sort, but we 
It was a mistake.— Ed. A. L. J.} 


——_—_>__—— 


The appointment of judge for the Western District 
of Arkansas, in place of Judge Story, resigned, will not 
be made till next winter. In the meantime Judge 
Caldwell will, under the law, hold court in that district. 
Gen. Barker has resigned the marshalship of the west- 
ern district and Gen. Fagin will be, it is said, ap- 
pointed to succeed him. 


(No. 


don’t mean to again. 
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tence, irresponsibility and low have never’ yet 


NOTES. 

In Ball v. Bridges, 30 L. T. R. 430, the vendor and 
purchaser had agreed by parol upon the sale of a house 
at a specified price. The purchaser, by arrangement, 
wrote a letter to the vendor confirming his offer, re- 
peating the terms, and requesting a reply. The ven- 
dor’s solicitor replied, stating that he was instructed to 
carry out the sale of the house according to the pur- 
chasér’s letter, but adding, ‘there are some details to 
be embodied in a contract of sale which I will prepare 
‘and forward for your approval and signature:’’ The 
Court of Exchequer held, that the latter words as to 
details to be embodied, qualified the otherwise uncon- 
ditional acceptance of the offer in the purchaser’s let- 
ter, and that there was not a sufficient memorandum 
in writing within the 4th section of the Statute of 
Frauds. 


A writer in the Daily News (English) gives the fol- 
description of the new French minister of jus- 

tice: ‘‘M. Tailhand was never a great nor even an 
effective speaker, for a slight impediment in his speech, 
which he retains to this day, rendered his delivery slow 
and often inarticulate; but few men were so quick to 
detect the weak points in an adversarys’ case. His 
knowledge of the civil and criminal codes, but especially 
of the latter, was so thorough that he was supposed to 
be able to quote any article in either of them verbatim ; 
and as he was nice in his selection of cases, refusing to 
accept briefs where he saw no chance of success, the 
clients fortunate enough to have him on their side 
were reputed certain of victory. After a short and 
remunerative career, M. Tailhand applied for promo- 
tion to the bench, and readily obtained an assessorship, 
with about £160 a year. This was not a brilliant rise; 
but French judges always work their way up from 
small beginnings, and besides, as M. Tailhand had never 
been retained in any sensational trial, and as his un- 
fortunate defect of tongue precluded him from pushing 
to the foremost rank at the bar, nobody thought he 
had derogated in accepting the provincial judgeship. 
On the bench his mastery of legal technicalities stood 
him in even better stead than before, and in due time 
he rose to achief judgeship at Privas, where he became 
known as a man of inflexible uprightness and unspar- 
ing severity. It fared ill with political delinquents 
who were brought before him, and it would have gone 
still harder with any party to a civil suit who should 
have come to him privately in the hope of coaxing or 
bribing him. This fact is noteworthy, for secret ap- 
peals are by no means thrown away upon all French 
judges. In a country where the higHest judicial 
officer—the president of the Court of Cessation in Paris 
—receives but 30,000 francs (the salary of a London 
police magistrate), many judges cannot — let it be said 
with compunction — afford to be incorruptible. Some- 
times, when they are struggling men with large fami- 
lies, money will tempt them ; in other cases the promise 
of promotion, held out by an unscrupulous suitor having 
influence in government circles, will be too much for 
their feelings; very few of them are proof against that 
scarlet ribbon of the Legion of Honor, flashed seduc- 
ingly before their eyes. If the English reader wince 
at the notion of judges yielding to corrupt temptations, 
he may be reminded that civil causes in France are not 
tried before a jury, and that the law inflicts heavy pen- 
alties on newspapers which venture to criticise the 
finding of a judge, all of which makes the bench vir- 
tually omnipotent and irresponsible. Now omnipo- 





worked well together; and the French have 
cause to envy the British system of paying judges 
generously, and hedging them about with precautions 
in the way of unanimous juries and a free press.”’ 


It may be remembered that Congress, some time ago, 
took away from United States consuls in the Turkish 
Empire all judicial functions. This act chiefly affected 
the consuls at Beirut, Jerusalem and Egypt. The 
Khedive of Egypt has now, by treaty, agreed to estab-. 
lish a Supreme Court, which shall have jurisdiction of 
all international cases. The members of this court are 
to rank next to the Khedive’s family, and are to \be 
nominated by England, France and the United States. 
President Grant has appointed the American member 
of the Court, the Hon. Victor Barringer of North 
Carolina. Mr. Barringer was lately a member of the 
Commission to revise and codify the laws. He was 
formerly a whig member of Congress, served in the 
Confederate army as a brigadier-general, and was one 
of the first to become a republican at the close of the 


war. 
a 


LEGAL NEWS. 
Mr. Ernest Young is to conduct the course in Roman 
law at Harvard next year. 
The Pecific Law Reporter has a Chinese reporter 
whose name is Chock Wong. 


Hon. George F. Hoar contemplates resuming the 
practice of the law at an early day. 


A full-length portrait of ex-Gov. English of Connec- 
ticut is soon to be hung in the library of the Yale Law 
School, to the fund of which institution he has been a 
generous contributor. 


The Eclectic for June has an excellent steel engrav- 
ing of Charles O’Conor with a biographical sketch by 
the editor. The May number of this admirable peri- 
odical contains a portrait of Chief Justice Waite. 


The Prince of Wales recently dined with the bench- 
ers of the Middle Temple. In the course of his speech 
the Prince said it was a good thing for the profession 
and the public that he had never been called to the bar, 
for he would not have been a brilliant ornament to it. 


Hon. George S. Batcheller, Chairman of the Assem- 
bly Committee on Ways and Means, has, in compliance 
with the terms of a resolution adopted at the late ses- 
sion of the legislature, called a meeting of the Ways 
and Means Committee, at his office in Saratoga, July 
9. The purpose of the meeting is to consider the sub- 
ject of assessment and taxation, with a view to accom- 
plishing a more equal distribution of the burden of 
taxation. The Saratogian says that the State Asses- 
sors and other distinguished gentlemen will meet the 
committee during their session in Saratoga. 


The United States Senate confirmed the following 
nominations: 

John P. Van Dousto, United States attorney, south- 
ern Illinois, vice Bluford Wilson, resigned. 

Bluford Wilson, solicitor of Treasury, vice E. C. Ban- 
field, resigned. 

Daniel J. Malorkey, marshal for Oregon. 

Robert M. Douglass, marshal for the western district 
of North Carolina. 

John C. Lake, marshal of the southern district of 
Mississippi. 
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RELIGIOUS EDUCATION OF INFANTS. 

The strongest passion of human nature is self- 
conceit. Most men are so well satisfied with them- 
selves that they like to look at themselves in the 
mirror of offspring. If a man can only have a son, 
name him after himself, see him growing up to look 
like him, fix on him his peculiar thoughts and habits, 
teach him his profession or business, coax or bully 
him to marry to suit him, to vote his political ticket, 
employ his doctor, and join his church or be a heathen 
like him, as the case may be, his happiness is com- 
plete. It is because these capabilities are to be found 
only in boys that men prefer male offspring. If he 
would look for it here, Mr. Darwin might find a 
stronger argument in favor of his theory of the de- 
scent of man than in the mere fact that all men have 
a good place fora tail, and some men can wriggle 
their ears. We have always regarded this character- 


istic of mankind as one of the meanest, in a small 
way, to be found in the long catalogue of human 


weaknesses. The only good that ever comes of it to 
our knowledge is, that it sometimes defeats itself by 
exciting opposition in the subject. The human clay 
sometimes is unpliable under the potter’s hands. How 
vividly has Dickens portrayed this characteristic in 
“Dombey & Son,” in the person of the senior Dom- 
bey. “This young gentleman has to accomplish a 
destiny,” is the utterance of thousands of tiresome 
Dombeys in our world. “The earth was made for 
them to trade in, and the sun and moon were made 
to give them light; rivers and seas were formed to 
float their ships; rainbows gave them promise of fair 
weather ; winds blew for or against their enterprises ; 
stars and planets circled in their orbits to preserve 
inviolate a system of which they were the center.” 
The paternal foresight is not confined to sublunary 
matters. As it has insured for the offspring material 
prosperity, so also it has worked out for himself, and 
the object of his affection and vanity, an unerring 
scheme of eternal welfare. Consider, then, how har- 
rowing it must be to the paternal heart to see its 
precautions neglected or despised! What an ungrate- 
ful return for all the father has done and suffered, 
when the child proposes to work out his own salva- 
tion in his own way! How short-sighted on the part 
of the child when the father has saved him all the 
trouble of thinking for himself! We have a good deal 
of sympathy for the father who is a believer in “im- 
mersion,” when the child hankers after sprinkling, 





when confession gives place to the exercise of private 
judgment, predestination to free will, and the faith 
that the world was made between Sunday and Sun- 
day, to the developments of modern science, 

The law has very uniformly ordered that the child 
shall be brought up in the religion of his father. Of 
late years this has been done with great impartiality, 
whether the father were Catholic or Protestant, 
Davis v. Davis, 10 W. R. 245. True, the English 
court of Chancery had engrafted upon this rule an 
exception, where the Catholic father had permitted 
the child to be brought up in the Protestant faith un- 
til the age of seven to nine years, and the child had 
acquired an attachment to that faith; there the father 
was held to have abdicated his right to direct the 
child’s religious education ; and, in ordering a seheme 
to be settled for his education, the court disregarded 
a direction in the father’s will, that the child should 
be brought up in the Roman Catholic faith. Stourton 
v. Stourton, 8 De G., M. & G. 760; Hill v. Hill, 31 L. 
J. Ch. 505. But the courts of Iaw adhere very strictly 
to the rule as we have given it. In the most recent 
ease (In re Andrews, 8 L. R. Q. B. 153, A. D. 1873), 
there had been an ante-nuptial arrangement between 
Thomas Andrews, a Roman Catholic, and Ellen 
Fleetcroft, a Protestant, who were about to contract 
marriage, that if they should have issue, the boys 
should be educated in the religion of the father, and 
the girls in that of the mother. The marriage took 
place in 1854, and they had issue, a son, who was 
baptized and brought up a Roman Catholic, and a 
daughter, the infant in question, who was born in 
1862. This daughter, with the assent of her father, 
was baptized a Protestant, with Protestant sponsors, 
approved by him, the same year. The father died in 
1863, leaving a writing, executed two days before his 
death, by which he directed that his children should 
be baptized and brought up as members of the Roman 
Catholic church, and in the event of his death, 
appointed his brother guardian of his children for 
the execution of that direction, with power to 
appoint any other Roman Catholic as guardian in his 
stead, in case of his death or resignation. The 
daughter, from the time of her father’s death, was 
maintained and educated by her grandmother, and 
from the age of two years had been accustomed to 
attend a Protestant church, and brought up in its 
principles, without objection or interference on the 
part of any one, until 1871, when the guardian claimed 
the custody of the infant that he might carry out 
her father’s wishes, and caused her to be sent to a 
Roman Catholic school, from which, however, the 
grandmother afterward withheld her. The court 
awarded the custody of the child to the guardian, 
“ notwithstanding the lateness of the application, and 
the apparent harshness of such a proceeding toward 
the grandmother of the child.” This, however, was 
put en the ground of the limited discretion of the 
courts of law in such matters. This case illustrates, 
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in a very forcible manner, the religious impartiality 
of the British courts, as between two opposite faiths, 
and the extreme absurdity of the British distinction 
between law and equity. 

This impartiality is placed in a still stronger light 
when contrasted with the severity of the same courts, 
as between different sects of the Protestant faith. 
For instance, examine the case of Thomas v. Roberts, 
3 De G. & 8. 758, A. D. 1850. In July, 1845, one 
of the followers of a dissenting preacher (who styled 
himself the Servant of the Lord), having no property 
of his own, married another of the sect who had a 
property of about £5,000, under circumstances lead- 
ing to the inference that the marriage was brought 
about entirely by the influence of the preacher. In 
February, 1846, the wife, having manifested insub- 
ordination to the chief of the sect, was deserted by 
her husband, who, with the chief and others of his 
followers, went to reside together at an establishment 
which they formed and called “Agapemone.” They 
there professed and acted upon the doctrines that the 
day of grace had passed and the day of judgment 
commenced, and that by reason thereof prayer was 
superfluous and unnecessary. They also professed 
and acted. upon the doctrine, that no day of the week 
ought to be set apart as one of peculiar holiness. 
Shortly after the desertion of the wife she was de- 
livered of a boy, who remained in the care of his 
mother and maternal grandmother, at the residence 
of the latter, who properly provided for his mainte- 
nance and education. Held, a proper case for re- 
straining the father from acquiring possession of the 
infant. It appeared in this case that no settlement 
was made of the wife’s property; that she was one 
of three sisters, all of whom married followers of the 
Servant; and that she was between twenty-eight 
and thirty years of age. “Brother Thomas,” for so 
the father was called, regarded his wife’s pregnancy 
as a punishment for her back-sliding. He writes to 
his “best beloved,” that “the Servant of the Lord 
told me that you would not be in your present state 
unless you had rebelled months ago; and thus you 
will suffer for it in not being able to go about with 
me as you otherwise would.” This pleasant fancy 
excites the ire of the vice-chancellor, who exclaims, 
“one is driven with shame and indignation to hope 
that there may not be a second human being capable 
of such extravagant indecency.” The vice-chancellor 
then goes on to discuss the character of the home to 
which the father proposed to remove the child. It 


had a fair outside, for on the top of the building was } 


a flag with a lion and a lamb depicted on it, and in- 
scribed, “Oh, hail, holy love.” The vice-chancellor 
is startled at the existence of such an institution “not 
on the Euripus, but on the Bristol channel,” and 
suggests that its name was “ adopted in order to make 
the people of Somersetshire understand or guess its 
object; which however, unluckily, I fear that very 
few either there or elsewhere in any very clear man- 
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ner do.” He thinks it may be described “as a 
Spiritual Boarding House.” He thinks that “their 
stable, according to the description which Mr. Thomas 
gave me of it, must be unexceptionable. It does not 
appear whether the Agapemonians hunt, but they 
seem distinguished both as Cavaliers and Charioteers. 
They play moreover, frequently or occasionally, at 
lively and energetic games, such as hockey, ladies and 
all. So that their life may be considered less ascetic 
than frolicsome.” The “hockey” business was re- 
sented, it seems, by the Agapemonians, six of whom 
deposed that it “is not a game like foot-ball, and 
which deponents consider very ridiculous to be 
obliged to refer to.” This deposition winds up by 
the declaration that their “peace is like a river, and 
their strength the munition of rocks.” By “rocks” 
is probably intended the snug little fortune which the 
Servant and Brother Thomas had acquired for the 
saints from Mrs. Brother Thomas. On the whole, 
we quite concur with the vice-chancellor when he 
says, “as lief would I have on my conscience the 
consigning of this boy to a camp of Gypsies.” 

Similar doctrine was held in Re Newbery, 1 L. R. 
Ch. 263, A. D. 1866. A father, being a beneficed 
clergyman of the church of England, appointed his 
widow and a clergyman guardians of his infant 
children; the widow became a member of the sect of 
Plymouth Brethren; the children, aged respectively 
fifteen and twelve years, were ordered to be brought 
up as members of the church of England, and the 
mother was restrained from taking them to a chapel 
of Plymouth Brethren, although it appeared that the 
father was unsettled in his faith and associated much 
with dissenters, and the elder infant made an affidavit 
stating his attachment to the Plymouth Brethren and 


“his desire to be brought up in that community. 


Vice-chancellor Bruce says, the “proposal of the 
mother amounts to nothing more than the bringing 
up of the children to no religion at all.” Turner, 8. 
J., also remarks: “The congregation may be taught 
by any person who believes himself inspired at the 
time. But this is not the way in which children 
should be brought up.” And the vice-chancellor also 
declares that “if this young man and young lady 
were to profess themselves in favor of ascribing them- 
selves to a society of this description, I should still 
feel it my duty to them to prevent it.” This reminds 
one of the old hymn on “election:” 
“Election!” ’tis a word divine, 
For now I plainly see, 


Had not thy will prevented mine, 
I ne’er had chosen thee.” 
——__>—__—_ 

It is stated that the Federal Council of the German 
Empire has adopted the proposals of the Judicial 
Committee relative to the elaboration of the Civil Law 
Code, the revision of the Commercial Law Code, and 
the legislation concerning the Joint Stock System. It 
has charged the Judicial Committee to recommend 
lawyers for election on the commission for drawing up 
a Civil Code. 
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THE DANGER OF UNITING LAW WITH 
PHYSIC. 


It is a homely adage that a “jack at all trades is 
master of none.” The truth of this saw is exempli- 
fied by the case of the People v. Weed, 3 N. ¥. 8. C. 
Rep. 50. In this case, Dr. Weed, who seems to have 
been an “ill weed,” had issued the following circular 
-advertisement : 

“Dr. Weed’s female regulator: Married ladies 
should not take it. For reference, apply at his office. 
Office hours from 8 to 11 a. m., and from 1 to 5 P.M. 

“ A Card.— Dr. Weed would respectfully announce 
to the ladies of Schenectady and vicinity that he is 
at all times ready and happy to have a social consulta- 
tion upon all matters relating to pregnancy or con- 
finement, or in regard to the lawful production of a 
premature birth, which, in all proper cases, he will 
produce in a skillful manner, guarantee an easy time 
and a speedy recovery. For the information of all, I 
insert the statute in reference to the unlawful pro- 
duction of premature birth, which is as follows, to 
wit: ‘Every woman who shall solicit of any person 
any medicine, drug or substance, or any thing what- 
ever, and shall take the same, or shall submit to any 
operation or other means whatever with intent there- 
by to procure a miscarriage, shall be deemed guilty 
of a misdemeanor, and shall, upon conviction, be pun- 
ished by imprisonment in the county jail not less than 
three months, nor more than one year, or by a fine, 
not exceeding one thousand dollars, or by both such 
fine and imprisonment.’ 2 R. S. 694, § 21. 

“Tt is a well-settled rule of law that a person can- 
not be compelled, under any circumstances, to answer 
a question, where the answer would convict or tend 
to convict the person of acrime. Ladies, your secrets 
are with yourselves, and yourselves alone, whether 
in the street, at your homes, or as a witness, and you 
need answer no question, when the answer would in 
any way tend to harm you, as stated above, or to make 
you liable under this statute to a criminal action. 
And, ladies, should you ever require legal assistance 
in any of these matters, of course, employ such coun- 
sel as you think proper ; but, if you are not pecuniarily 
able, or too delicate to act in the matter, notify me, 
and I will protect you at my own expense. 

“Dr. Weep, ‘ 
“71 State Street, 
“ Schenectady, N. Y.” 

The versatile Doctor was indicted for procuring an 
abortion, and on the trial the foregoing circular was 
put in evidence, and was doubtless instrumental in 
procuring his conviction. The court, evidently think- 
ing he “knew more than the law allows,” sent him 
to prison to inwardly digest his knowledge. 

Alas for the Doctor’s kind intentions and multifari- 
ous knowledge! He could possibly by means of his 
legal acumen save his patients; himself he could not 
save. By undertaking to save his patrons from 
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“confinement” he has got himself into confinement, 
from which he can only expect to escape by jail de- 
livery, unless there should be some miscarriage of 
justice. He promised his fair patients “an easy 
time,” but for him there is reserved nothing but 
“hard labor.” His precautions have proved abortive. 
We regret that the two learned professions of medi- 
cine and law should be temporarily deprived of the 
services of this eminent practitioner and commentator, 
but we must console ourselves by the reflection that 
the census will be meanwhile increased, 

Now all this shows the danger of a man’s under- 
taking to be a lawyer and a doctor at the same time. 
The human intellect is unequal to such a strain. If 
the doctor had not taken pains to advertise his legal 
learning, his surgical and medical devices might pos- 
sibly have escaped public attention. Or if he had 
restricted himself to giving the legal advice no harm 
would have come to him; for his legal principles 
were sound. It was the union of the two branches 
of knowledge that caused the trouble. Sulphur and 
saltpeter are harmless things when taken separately, 
but mix them together and they make a very danger- 
ous and explosive substance, which sometimes hoists 
the manufacturer with his own petard. It will not 
answer to “mix drinks,” nor to eat fruit plucked off 
different boughs of the tree of knowledge. Such 
danger lies in these “inflammatory branches of 
learning.” 

We are glad the State has taken hold of this Weed 
and uprooted him. He was one of that sort of tares 
which the enemy sowed while the husbandmen slept. 
The husbandmen of “Schenectady and vicinity” can 
sleep more securely while he is scorching in the blaze 
of public wrath and contempt. Let him wilt. We 
thought, however, that the novelty and audacity of 
his pretensions deserved a passing notice at our 
hands. 


a 


CURRENT TOPICS. 


The most important legal news of the week from 
England is the announcement that the Government 
is to exert itself again in favor of a code, The lord 
chancellor is reported to have said in the House of 
Lords, that he hoped on the part of the Government, 
at the beginning of next session, to make a proposal 
for a codification of the common law; and it seems 
probable, in the present state of affairs, that what 
Lord Cairns proposes and Lord Selborne assents to, 
is likely to become a law. 


We remember an instance in which a learned and 
punctilious judge of the Supreme Court of this State, 
while sitting at special term, intimated to an attorney, 
who, the day being warm, had laid aside his coat, 
that unless he resumed that garment at once, he 
would commit him for contempt, The Solicitors’ 
Journal speaks of another case which serves to illus- 





The case arose in Pondicherry, India, and an appeal 
has recently been heard before the Cour de Cassation 
at Paris. The following is the narrative: M. Pon- 
noutamby is a native pleader in the courts at Pondi- 
cherry. On the 8th of January last he appeared in 
court wearing shoes and stockings. The judge at 
once drew his attention to the circumstance, and 
informed him that this modification of his costume 
was entirely contrary to regulation. M. Ponnoutam- 
by pleaded that the state of his health required the 
indulgence, and promised to procure a doctor’s certifi- 
eate to that effect. He did not do so, however, but 
on the 15th January again appeared in the objection- 
able costume, and this time claimed the right te do 
so. The judge promptly forbade him to plead, and 
prepared a formal complaint on the subject to the 
president of the tribunal. The president called a 
meeting of all the judges to consider the case, and to 
weigh the question, “le conseil Ponnoutamby, a-t-il le 
droit de porter des bas et des liers Huropé: ?” 
Without deciding this point, the court were clearly 
of opinion that M. Ponnoutamby’s persistence in 
wearing shoes and stockings in the face of the re- 
peated observations of the judge, was a departure 
from the respect due to a court of justice, and that 
they could not overlook these disrespectful acts (actes 
irrévérencieux), and they accordingly sentenced him 
to be suspended from practice for ten days. He ap- 
pealed to the court at Paris, and the case was heard 
on the 10th ult. It appeared that a law passed in 
1842 provided that native pleaders shall wear in court 
“the costume commonly adopted in their respective 
castes.” Now the native costume has been gradually 
superseded by the European, and when a native 
adopts the latter garb he no longer takes off his shoes 
“when he enters a house. Moreover, the colonial 
minister, in a despatch dated 3d June, 1873, had ex-~+ 
pressly stated that in his opinion it was lawful at 
Pondicherry for a native pleader to wear shoes and 
stockings in court. The Court of Appeal took this 
view, and decided in favor of the appellant; so when 
the next mail reaches India, M. Ponnoutamby will be 
able to resume his shoes and stockings. 





The new law relating to patents, trade-marks and 
copyrights provides that no person shall maintain an 
action for the infringement of his copyright unless he 
shall give notice thereof by inserting in the several 
copies of every edition published, in the title page, 
immediately following, if it be a book; or, if a map, 
chart, musical composition, print, cut, engraving, 
photograph, painting, drawing, chromo, statue, statu- 
ary, or model, or design, intended to be perfected and 
completed as a work of fine art, by inscribing upon 
some visible portion thereof, or of the substance on 
which the same shall be mounted, the following 
words: “Entered, according to act of Congress, in 
the year ——,, by A. B., in the office of the Librarian 
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of Congress, at Washington,” or at his option the 
word “copyright,” together with the year the copy- 
right was entered, and the name of the party by 
whom it was taken out, thus: “Copyright, 18—, by 
A. B.” For recording and certifying any instrument 
of writing for the assignment of a copyright, the 
Librarian shall receive from the persons to whom the 
service is rendered one dollar; and for every copy of 
an assignment one dollar; said fee to cover in either 
case a certificate of the record, under seal of the 
Librarian of Congress, and all fees so received shall 
be paid into the Treasury of the United States. In 
the construction of this act the words “engraving,” 
“cut” and “print” shall be applied only to pictorial 
illustrations or works connected with the fine arts, 
and no prints or labels designed to be used for any 
other articles of manufacture shall be entered under 
the copyright law, but may be registered in the 
Patent Office. The Commissioner of Patents is 
charged with the supervision and control of the 
entry or register of such prints or labels, in con- 
formity with the regulations provided by law as to 
copyright of prints, except there shall be paid for 
recording the title of any print or label not a trade- 
mark six dollars, which shall cover the expense of 
furnishing a copy of the record under the seal of the 
Commissioner of Patents to the party entering the 
same. This act is to take effect on and after the Ist 
day of August next. 


——- + -—__ 


USE OF THE TERM “& CO.” 


The quite frequent use of the words “and company,”’ 
or the term “ & Co.” by merchants and traders, when 
in fact no person is represented by that addition to 
their name; the using of such term being in direct 
violation of the laws of NewYork State (Laws of 1833, 
chap. 281), and, as there have been several adjudica- 
tions recently which involved this statutory prohibi- 
tion, resulting unfavorably and in loss or damage to 
the creditor, it seems desirable that some of the decis- 
ions touching this law be examined, that the litigant 
may act in the premises understandingly. 

The law of 1833, in effect, reads ‘“‘that any person 
carrying on business under the term ‘ & Co.’ when it 
shall in fact represent no actual partner or partners, 
for such violation shall be guilty of a misdemeanor, 
and liable to be punished by a fine not exceeding 
$1,000. 

A case which presents a certain phase of this law 

squarely before the court, is that of Swords v. Owen, 
43 How. 176, where such defense was in direct words 
pleaded, and was allowed to prevail, the plaintiff there- 
in being prevented from recovering his debt. 
, It is prerequisite to this defense that it be distinctly 
pleaded and proved as alleged, as otherwise the defense 
cannot be made available to the defendant. Button v. 
McCauley, 38 Barb. 413; Wright v. Delafield, 25 N. Y. 
266; Brazill v. Isham, 2 Kern. 9. 

In the recent case of O’ Toole v. Garvin et al., decided 
in the first department, and just reported in the third 
vol. Supreme Court Rep. 118, such defense was not 
directly pleaded ; but, notwithstanding that fact, after 
the case was in, it appearing during the trial that the 
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plaintiff had no partner, although carrying on business 
and using the term “ & Co.”’ in his affairs; on motion, 
at the circuit, the court dismissed the complaint; 
whereupon the plaintiff appealed to the general term. 
On such appeal, after full argument, before that tribu- 
nal, of the issues involved, it was held, that the dis- 
missal was error, for the reason that such defense 
could not be made available unless it be specifically 
pleaded; the dismissal was accordingly set aside, and 
a new trial ordered. 

Doubtless before the Code the defense considered in 
the case of Brazill v. Isham would have been allowed 
under the general issue. 

Upon a first reading of the statute, it being in the 
nature of a penalty, it would seem that the plaintiff 
creditor ought not to lose his remedy and be defeated 
finally in his action, simply on account of doing busi- 
ness in that manner, but that the action of the defend 
ant or debtor should be a resort to proceedings in 
nature of a penal offense instead. To prevent a re- 
covery in an action, for instance, for goods sold and 
delivered, when in truth the debtor knew, or might 
have known the character and manner in which the 
plaintiff did business, seems an injurious principle, 
especially as the debtor himself is not injured thereby, 
having received the plaintiff’s goods, and not having 
rendered quid pro quo. 

What, then, is the reason or logic of these decisions ? 
It is adjudged in some of the cases, which may be 
taken as valid (quasi?) reason and authority, that the 
plaintiff acted under a prohibited style and name, and 
that the consideration in cases of this description is an 
unlawful one, and hence the promise is not obligatory. 
McKyring v. Bull, 16 N. Y. 297, 309; Code, § 149; 3 R. 
8. (5th ed.) 978, §§ 42, 43. And thus the current run of 
decisions hold that such defense, if specifically pleaded 
by the debtor, shall be held sufficient to defeat the 
creditor’s right of recovery; and that it is new matter 
constituting an affirmative defense, which, by the pro- 
visions of the Code, must be set up in the answer to be 
allowed to prevail at the trial. 

In most of the States there is no such prohibitory 
statute as in New York, and it may be a pertinent 
question for the legislator to consider, whether it 
would not be wiser and conserve the interests of trade 
and commerce better, to have the present law of that 
State modified or repealed. 





JouN F. BAKER. 
—— ae. 


EVARTS’ EULOGY ON THE LATE CHIEF JUS- 
TICE. 


The eulogy of Mr. William M. Evarts on the late Chief 
Justice Chase, delivered before the Alumni, faculty 
and students of Dartmouth, on Wednesday week, was 
worthy of the subject and the speaker. We have space 
for only that portion of it which speaks of Mr. Chase 
after his accession to the Bench. 


ACCESSION TO THE SUPREME BENCH. 


A somewhat persistent discrepancy of feeling and 
opinion between the President and the Secretary in 
regard to an important office in the public service in- 
duced Mr. Chase to resign his portfolio and Mr. Lincoln 
to acquiesce in his desire. No doubt it is not wholly 
fortunate in our Government that the distribution of 
patronage, a mixed question of party organization and 
public service should so often harass and embarrass 
the Administration even in difficult and dangerous 
times. Mr. Lincoln’s ludicrous simile is an incomparable 





description of the system as he found it. He said; at 
the outset of his Administration, “that he was likea 
man letting rooms at one end of his house, while the 
other end was on fire.’’ Some criticism of the Secre- 
tary’s resignation and of the occasion of it at thetime 
sought to impute consequences of personal ascerbity 
between these eminent men, and the mischiefs of com- 
peting ambitious and discordant counsels for the pub- 
lic interests. But the appointment of Mr. Chase to 
the Chief Justiceship of the United States silenced all 
this evil speech and evil surmise. 

There is no doubt that Mr. Chase greatly desired this 
office, its dignity and durability both considered, the 
greatest gratification to personal desires, and the wor- 
thiest in public service, and in public esteem, that our 
political establishment affords. Fortunate, indeed, is 
he who, in the estimate of the profession of the law, 
and in the general judgment of his countrymen, com- 
bines the great natural powers, the disciplined facul- 
ties, the large learning, the larger wisdom, the firm tem- 
per, the amiable serenity, the stainless purity, the saga- 
cious statesmanship, the penetrating insight, which 
make up the qualities that should preside at this high 
altar of justice, and dispense to this great people the 
final decrees of a government “not of men, but of 
laws.’’ To whatever President it comes, as a function 
of his supreme authority, to assign this great duty to 
the worthiest, there is given an opportunity of im- 
measurable honor for his own name, and of vast bene- 
fits to his countrymen, outlasting his own brief author- 
ity, and perpetuating its remembrance in the perma- 
nent records of justice, ‘‘the main interest of all human 
society,’’ so long as it holds sway among men. John 
Adams, from the Declaration of Independence down, 
and with the singular felicity of his line of personal 
descendants, has many titles to renown, but by no act 
of his life has he done more to maintain the constitu- 
tional liberties which he joined in declaring, or to con- 
firm his own fame, than by giving to the United States 
the great Chief Justice Marshall, to be to us, forever, 
through every storm that shall beset our ship of state, 

“Like a great sea-mark, standing every flaw, 
And saving them that eye it.’”’ 


In this disposition Mr. Lincoln appointed Mr. Chase 
to the vacant seat, and the general voice recognized 
the great fitness of the selection. 


THE MAGISTRATE AND THE MAN. 


I may be permitted to borrow from the well-consid- 
ered and sober words of an eminent judge, the senior 
associate on the bench of the Supreme Court, words 
that will carry weight with the country, which mine 
could not, a judicial estimate of this selection. Mr. 
Justice Clifford says: 

Appointed, as it were, by common consent, he seated 
himself easily and naturally in the chair of justice and 
gracefully answered every demand upon the station, 
whether it had respect to the dignity of the office orto 
elevation of the individual character of the incum- 
bent, or to his firmness, purity, or vigorof mind. From 
the first moment he drew the judicial robes around 
him, he viewed all questions submitted to him as a 
judge in the calm atmosphere of the bench, and with 
the deliberate consideration of one who feels that he 
is determining issues for the remote and unknown fu- 
ture of a great people. 

Magistratus ostendit virum—the magistracy shows 
out the man. A great office, by its great requirements 
and great opportunities, calls out and displays the great 
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working of bis intellect and the frame of his spirit, was 
always judicial. 

It was not less fortunate for the prompt authority of 
his new station, so dependent upon the opinion of the 
country, that his credit for great abilities and capacity 
for large responsibilities were already established. 
Great repute, as well as essential character, are justly 
demanded for all elevated public stations, and espec- 
ially for judicial office, whose prosperous service in 
capital junctures turns mainly on moral power with 
the community at large. 

Both these preparations easily furnished the Chief 
Justice with the requisite aptitude for the three rela- 
tionsof prime importance upon which his adequacy 
must finally be tested; I mean his relation to the Court 
as its presiding head, his relation to the profession as 
masters of the reason and debate over which the Court 
is the arbiter, and his relation to the people and the 
State in the exercise of the critical constitutional duties 
of the Court asa coirdinate department of the Gov- 
ernment. 

HIS GRACIOUS AUTHORITY. 

In a numerous Court, that the Chief Justice should 
have a prevalent and gracious authority, as first among 
equals, to adjust, arrange and facilitate the codperative 
working of its members, will not be doubted. For 
more than 60 years, at least, this Court has felt this 
authority — potens et lenis denominatio—in the pres- 
ence of the two celebrated Chief Justices who filled 
out this long service. The great experience and great 
age had supported, and general conformity of political 
feeling, if not opinion, on the bench, had assisted, this 
relation of the Chief Justice to the Court. When Mr. 
Chase was called to this station he found the bench 
filled with men of mark and credit, and his accession 
made an exactly equal division of the Court between 
the creations of the old and of the new politics. In 
these circumstances the proper maintenance of the 
traditional relation of the Chief Justice to the Court 
was of much importance to its unbroken authority 
with the public. That it was so maintained was appar- 
ent to observation, and Mr. Justice Clifford, speaking 
for the Court, has shown it in a most amiable light. 

Throughout his judicial career he has always main- 
tained that dignity of carriage and that calm, noble, 
and unostentatious presence that uniformly character- 
ized his manners and deportment in the social circle; 
and in his intercourse with his brethren his sugges- 
tions were always couched in friendly terms, and were 
never marred by severity or harshness. 

As for the judgment of the bar of the country, while 
it gave its full assent to the appointment of Mr. Chase 
as an elevated and wise selection by the President, 
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upon the general and public grounds which should 
always control, there was some hesitancy un the part 
of the lawyers as to the completeness of Mr. Chase’s 
professional training, and the special aptitude of his 
intellect, to thread the tangled mazes of affairs which 
form the body of private litigations. The doubt was 
neither unkind nor unnatural, and it was readily and 
gladly resolved, under the patient and laborious appli- 
cation, and the accurate and discriminating investiga- 
tion, with which the Chief Justice handled the diver- 
sified subjects, and the manifold complexities which 
were brought into judgment before him. In fact, the 
original dubitation had overlooked the earlier distinc- 
tion of Mr. Chase at the bar in some most important 
forensic efforts, and had erred in comparing, for their 
estimate, Mr. Chase entering upon judicial employ- 
ments with his celebrated predecessors, as they showed 
themselves at the close, not at the outset, of their long 
judicial service. I feel no fear of dissent from the pro- 
fession in saying that those who practiced in the Cir- 
cuit or in the Supreme Court while he presided, as well 
as the large and widely diffused body of lawyers who 
give competent and responsible study to the reports, 
recognize the force of his reason, the clearness of his 
perceptions, the candor of his opinions, and the lucid 
rhetoric of his judgments, as assuring his rank with 
the eminent judges of our own and the mother country. 





A LAWYER AND A STATESMAN. 


But, in the most imposing part of the jurisdiction 
and jurisprudence of the Court; in its dominion over 
all that belongs to the law of nations, whether occupied 
with the mighty questions of peace and war, and the 
multitudinous disturbances of public and private law 
which follow the change from one to the other; or with 
the complications of foreign intercourse and commerce 
with all the world, which the genius of our people is 
constantly expanding; in its control, also, of the lesser 
public law of our political system, by which we are a 
nation of republics, where the bounds of State and 
Federal authority need constant exploration, and re- 
quire accurate and circumspect adjustment; in its 
final. arbitrament on all conflicts and encroachments 
by which the great co-ordinate departments of the 
Government are to be confined to their appropriate 
spheres; in that delicate and superb supremacy of 
judicial reason, whereby the Constitution confides to 
the deliberations of this Court the determination, even, 
of the legality of legislation, and trusts it, nevertheless, 
to abstain itself from law-making — in all these tran- 
scendent functions of the tribunal the preparation and 
the adequacy of the Chief Justice were unquestioned. 

Accordingly we find in the few years of his service, 
before his decline in health, in the crowd of causes 
bred by the civil war, which pressed the Court with 
much embarrassment, and loaded it with unpre- 
cedented labors, that the Chief Justice gave conspicu- 
ous evidence, in repeated inst , of that union of 
the faculties of a lawyer and a statesman which alone 
can satisfy the exactions of this highest jurisdiction, 
unequaled and unexampled in any judicature in the 
world. To name these conspicuous causes merely, 
without unfolding them, would carry no impression, 
and time fails for any demonstrative criticism upon 
them. 

There are two passages in the judicial service of Mr. 
Chase which, attracting great attention and exciting 
some difference of opinion at the time of the transac- 
tions, invite a brief consideration at your hands. 
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HIS INFLUENCE IN THE IMPEACHMENT TRIAL. 

The first political impeachment in our constitutional 
history, involving, as it did, the accusation of the Presi- 
dent of the United States, required the Chief Justice 
to preside at the trial before the Senate, creating thus 
the Tribunal to which the Constitution had assigned 
this high jurisdiction. Beyond the injunction that the 
Senate, when sitting for the trial of impeachment, 
should be ‘‘on oath,” the Constitution gave no instruc- 
tion to fix or ascertain the character of the procedure, 
the nature of the duty assigned to the specially organ- 
ized Court, or the distribution of authority between 
the Chief Justice and theSenate. The situation lacked 
no feature of gravity, no circumstance of solicitude, 
and the attention of the whole country and of foreign 
nations watched the transaction at every stage of its 
progress. No circumstances could present a greater 
disparity of political or popular forces between accuser 
and accused, and none could be imagined of more 
thorough commitment of the body of the Court, the 
Senate, both in the interests of its members in their 
political feeling and their prejudgments, all tending to 
make the condemnation of the President upon all su- 
perficial calculations inevitable. The effort of the Con- 
stitution to guard against mere partisan judgment by 
requiring a two-third vote to convict was paralyzed by 
the complexion of the Senate, showing more than four- 
fifths of that body of the party which had instituted 
the impeachment and was demanding conviction. To 
this party, as well, the Chief Justice belonged as a 
founder, a leader, a recipient of its honors, and a lover 
of its prosperity and itsfame. The President, raised 
to the office from that of Vice-President, to which 
alone he had been elected by the deplored event of Mr. 
Lincoln’s assassination, was absolutely without a party 
in the Senate or in the country, for the party whose 
suffrages he had received for the Vice-Presidency was 
the hostile force in his impeachment. And to bring 
the matter to the worst, the succession to all the Execu- 
tive power and patronage of the Government, in case 
of conviction, was to fall into the administration of the 
President of the Senate, the creature, thus, of the very 
court invested with the duty of trial and power of 
conviction. 

Against all these immense influences, confirmed and 
inflamed by a storm of party violence beating against 
the Senate-house without abatement through the trial, 
the President was acquitted. To what wise or fortu- 
nate protection of the stability of government does the 
people of this country owe its escape from this great 
peril? Solely, I cannot hesitate but think, to the po- 
tency of a justice-loving, law-respecting people, of the 
few decisive words of the Constitution which, to the 
common apprehension, had impressed upon the trans- 
action the solemn character of trial and conviction, 
under the sanction of the oath to bind the conscience, 
and not of the exercise of mere power, of which its will 
should be its reason. In short, the Constitution had 
made the procedure judicial, and not political. It was 
this sacred interposition that stayed this plague of po- 
litical resentments which, with less sober and intelli- 
gent populations, have thwarted so many struggles for 
free government and equal institutions. 








REPUBLICAN GRUDGES NOT SHARED BY THE PEOPLE. 

Over this scene, through all its long agitations, the 
Chief Justice presided with firmness and prudence, with 
circumspect comprehension and sagacious forecast of 
the vast consequences which hung, not upon the result 
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of the trial as affecting any personal fortunes of the 
President, but upon the maintenance of its character 
asa trial, upon the prevalence of law, and the supremacy 
‘of justice, in its methods of procedure, in the grounds 
and reasons of its conclusion. That his authority was 
greatly influential in fixing the true constitutional 
relations of the Chief Justice to the Senate, and estab- 
lishing a precedent of procedure not easily to be sub- 
verted; that it was felt throughout the trial with per- 
suasive force in the maintenance of the judicial nature 
of the transaction, and that it never went a step beyond 
theoflice which belonged to him, of presiding over the 
Senate trying an impeachment, is not to be doubted. 

The President was acquitted. The disappointment 
of the political caJculations which had been made upon 
what was felt by the partisans of impeachment to be 
an assured result was unbounded, and resentments, 
rash and unreasoning, were visited upon the Chief Jus- 
tice who had influenced the Senate to be judicial, and 
had not himself been political. No doubt this impeach- 
ment trial permanently affected the disposition of the 
leading managers of the Republican party toward the 
Chief Justice, and his attitude thereafter toward that 
party in his character of a civilian. But the people of 
the country never assumed any share of these resent- 
ments of party feeling. The charge against him, if it 
had any shape or substance, came only to this —that 
he brought into the Senate under his judicial robes no 
concealed weapons of party warfare, and tbat he had 
not plucked from the Bible on which he took and 
administered the judicial oath the commandment for 
its observance. 


THE LEGAL-TENDER QUESTION. 


Not long after Mr. Chase’s accession to the bench, 
there came before the court a question, in substance 
and in form as grave and difficult as any that its trans- 
cendant jurisdiction over the validity of the legislation 
of Congress has ever presented, or, in any forecast we 
can make of the future, will ever present for its judg- 
ment; I mean the constitutionality of that feature and 
quality of the issues of United States notes, during the 
war, which made them a legal tender for the satisfac- 
tion of private debts. This measure was one of the 
great administrative expedients for marshaling the 
wealth of the country, as rapidly, as equably, and as 
healthfully to the energies of production and industry 
as might be, and so as seasonably to meet the immeas- 
urable demands of the public service in the stress of 
the war. That it was debated and adopted with full 
cognizance of its critical character, and with extreme 
solicitude that all its bearings should be thoroughly 
explored, and upon the same peremptory considerations 
upon which the master of a ship cuts away a mast or 
jettisons cargo, or the surgeon amputates a limb, was 
matter of history. Mr. Chase, as Secretary of the Treas- 
ury, with a reluctance and repuguance which enhanced 
the weight of his counsels, approved the measure as one 
of necessity for the fiscal operations of the government, 
which knew no other seasonable or adequate recourse. 
Upon this imposing and authoritative advice of the 
financial minister the legal tender trait of the paper 
issues of the government was adopted by Congress, and 
without his sanction, presumptively, it would have 
been denied. 


A COURT SITTING IN JUDGMENT ON ITSELF. 


And now, when, after repeated argument at the bar 
and long deliberations of the court, the decision was 
announced, the determining opinion of the Chief Jus- 
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tive, in an caval division of the six Associate Justices, 
pronounced the legal-tender acts unconstitutional, as 
not within the disoretion of the political departments 
of the Government, Congress, and the Executive, to 
determine this very question of the necessity of the 
juncture, as justifying their enactment. The singu- 
larity of the situation struck everybody, and greatly 
divided public sentiment between applause and re- 
proaches of the Chief Justice, as the principal figure, 
both in the administrative measure and in its judicial 
condemnation. But soon a new phase of the unsettled 
agitation on the merits of the constitutional question 
drew public attention, and created even greater excite- 
ment of feeling and diversity of sentiment. The Court, 
which had been induced by Congress under particular 
and temporary motives, hostile to the appointing pow- 
er of President Johnson, had been again opened by 
Congress to its permanent number, and its vacancies 
had been filled. A case, involving the vexed question, 
was heard by the Court, and the validity of the dis- 
puted laws was sustained by its judgment. The signal 
spectacle of the Court, which had judged over Con- 
gress and the Secretary, now judging over itself, gave 
rise to much satire on one side and the other, and to 
some coarseness of contumely as to the motives and 
the means of these eventful mutations in matters 
where stability and uniformity are, confessedly, of the 
highest value to the public interests, and to the dignity 
of government. 

Confessing to a firm approval of the final disposition 
of the constitutional question by the Court, I concede 
it to be a subject of thorough regret that the just re- 
sult was not reached by less uncertain steps. But with 
this, my adverse attitude to the Chief Justice’s judi- 
cial position on the question, I find no difficulty in dis- 
carding all suggestions which would mix up political 
calculations with his judicial action. The error of the 
Chief Justice, if, under the last judgment of the Court, 
we may venture so to consider it, was in following his 
strong sense of the supreme importance of restoring 
the integrity of the currency, and his impatience and 
despair at the feebleness of the political departments 
of the Government in that direction, to the point of 
concluding that the final wisdom of this great question, 
inter apices juris,as well as of the highest reasons of state 
was to deny to the brief exigency of war what was so 
dangerous to the permanent necessities of peace. But 
a larger reason and a wider prudence, as it would seem, 
favor the prevailing judgment, which refused to crip- 
ple the permanent faculties of government for the un- 
foreseen duties of the future, and drew back the Court 
from the perilous edge of law-making, which, over- 
passed, must react, to cripple, in turn, the essential 
judicial power. The past thus was not dishonored, nor 
the future disabled. 


PRESIDENTIAL AMBITIONS JUSTIFIED. 


I ‘have now carried your attention to the round of 
eminent public service which filled the life of Mr. Chase 
with activity and usefulness, and yet the survey and 
the lesson are incomplete without some reference to a 
station he never attained, to an office he never admin- 
istered ; I mean, to be sure, the presidency. It is of the 
nature of this great place of power and trust, and the 
necessity of the method by which alone it can be 
reached, to present to the ambition and public spirit of 
political leaders, and to the honest hopes and enthu- 
siasm of the great body of the people, an equally fre- 
quent disappointment. This is not the place to insist 





upon the hanstaa ee this unquestionable mischief, nor 
to attempt to point out the escape from them. If 
indeed, the problem be not, in itself, too hard for solu- 
tion. To Mr. Chase, as to all the great leaders of 
opinion in the present and, perhaps, the last generation 
of our public men, this disappointment came, and in 
his case, as in theirs, brought with it the defeat of the 
hopes and desires of a large following of his country- 
men, who sought, through his accession to the presi- 
dency, the elevation of the government and the 
welfare of the people. 

That the range and dignity of Mr. Chase’s public em- 
ployments and the large capacity, absolute probity, 
and unbounded energy which he had shown in them, 
justified his aspiration to the presidency, and the 
public calculations of great benefits from his accession 
to it, may not be doubted. In this state of things it is 
obvious that he would necessarily be greatly in the 
minds of men asa candidate for the candidacy, and 
this, too, whether they favored or opposed it, without 
any implication of undue activity of desire, much less 
of effort on his part, to obtain the nomination. But it 
was not in the fortunes of Mr. Chase’s life to take the 
flood of any tide in the restless sea of our politics 
which led on to the presidency. In 1860 there was no 
principle and no policy of the Republican party which 
could tolerate the postponement of Mr. Seward to Mr. 
Chase, if a political leader was to be put in nomination. 
In 1864, the paramount considerations of absolute 
supremacy which dictated the re-election of Mr. Lin- 
coln would endure no competition of candidates in the 
Republican party. In 1868, when each party seemed 
in an unusual degree free to seek and find its candi- 
dates where it would, Mr. Chase was Chief Justice, 
and no issue of the public safety existed, which alone, 
in the settled convictions of this people, would favor a 
political canvass by the head of the Judiciary. 

In a just view of the office of president, as framed in 
the constitution, which he only in the whole establish- 
ment of the government, is sworn ‘‘to preserve, pro- 
tect and defend,” and of the rightful demands of this 
people from its supreme magistracy, I am sure most 
people will agree that Mr. Chase possessed great quali- 
ties for the discharge of its high duties, and for the 
maintenance of good government in difficult times. 
These qualities I have already unfolded from his life. 
If, indeed, the great hold over the government which 
the constitution secures to the people by the election 
of the president, and his direct and constant responsi- 
bility to popular opinion, and the full powers thus 
safely confided to him, in the name and as the trust of 
the people at large, is to be exercised and preserved in 
its appropriate vigor, it can only be by the election to 
the presidency of true leaders of the political opinion 
of the country. In this way alone can power and 
responsibility be kept in union; and any nation which, 
in the working of its government, sees them divorced 
—sees power without responsibility, and responsi- 
bility without power— must expect dishonor and 
disaster in its affairs. 


A STATELY LIFE. 

I have thus, with such success as may be, undertaken 
to separate the thread of this individual character and 
action from that woven tapestry of human life whose 
conciliated colors and collective force make up one of 
the noblest chapters of history. I have attempted te 
present in prominent points, passing per fastigia rerwm 
the worth, the work, the duty, and the honor which 
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fill out “the sustained dignity of this stately life.” 
From his boyhood on the banks of this fair river— 
famous as having given birth and nurture to three 
Chief Justices of the United States, Ellsworth, Chase, 
and Waite— though his first lessons in the humanities 
in beautiful Windsor, his fuller instruction in the lap 
of this gracious mother, his loved and venerated Dart- 
mouth; through his lessons in law and in eloquence at 
the feet of his great master, Wirt; his study of states- 
men and government at the Capital; through his faith- 
ful service to the law, that jealous mistress, and his 
generous advocacy of the rights and resentments of the 
wrongs of the unfriended and the undefended ; through 
his season of stormy politics, with its “estuations of 
joys and fears;’’ through the crush and crowd of la- 
bors and solicitudes which beset him as Minister of 
Finance in the tensions and perils of war; through all 
this steep assent to the serene height of supreme juris- 
prudence, this life, but a span in years, was enough for 
the permanent service of his country, and for the assur- 
ance of his fame. ‘“Eterium Quiritis, exiguum nobis 
vite curriculum natura circumscripsit, immensum 
gloria.” 

If I should attempt to compare Mr. Chase, either in 
resemblance or contrast, with the great names in our 
public life, of our own times or in our previous history, 
I should be inclined to class him, in the solidity of his 
faculties, the firmness of his will, and the moderation 
of his temper, and in the quality of his public services, 
with that remarkable school of statesmen who, through 
the Revolutionary War, wrought out the independence 
of their country which they had declared, and framed 
the Constitution by which the new liberties were con- 
solidated and their perpetuity insured. Should I point 
more distinctly at individual characters whose traits he 
most recalls, Ellsworth as a lawyer and judge and Mad- 
ison as a statesman would seem not only the most like, 
but very like Mr. Chase. In the groups of his contem- 
poraries in public affairs Mr. Chase is always named 
with the most eminent. In every triumvirate of con- 
spicuous activity he would be naturally associated. 
Thus, in the preliminary agitations which prepared the 
triumphant politics, it is Chase and Sumner and Hale; 
in the competition for the Presidency when the party 
expected to carry it, it is Seward and Lincoln and Chase ; 
in administration, it is Stanton and Seward and Chase; 
in the Senate, Chase and Seward and Sumner. All 
these are newly dead, and we accord them a common 
homage of admiration and of gratitude, not yet to be 
adjusted or weighed out to each. 


THE LESSON. 


Just a quarter of a century before Mr. Chase left 
these halls of learning, the college sent out another 
scholar of her discipline, with the same general traits 
of birth and condition, and attendant influences, which 
we have noted as the basis of the power and influence 
of this later son of Dartmouth. He played a famous 
part in his time as lawyer, Senator, and Minister of 
State, in all the greatest affairs and in all the highest 
spheres of public action; and to his eloquence his 
countrymen paid the singular homage with which the 
Greeks crowned that of Pericles, who alone was called 
Olympian for his grandeur and his power. He died 
with the turning tide from the old statesmanship to the 
new, then opening, now closed, in which Mr. Chase and 
his cotemporaries have done their work and made their 


fame. Twenty-one years ago this venerable coilege,, 


careful of the memory of one who had so greatly 





served as well as honored her, heard from the lips of 
Choate the praise of Webster. What lover of the col- 
lege, what admirer of genius and eloquence, can for- 
get the pathetic and splendid tribute which the con- 
summate orator paid to the mighty fame of the great 
statesman. What mattered it to him, or to the college, 
that forthe moment this fame was checked and clouded 
in the divided judgments of his countrymen by the 
rising storms of the approaching struggle? But, in- 
structed by the experience of the vanquished rebellion, 
none are now so dull as not to see that the consolida- 
tion of the Union, the demonstration of the true doc- 
trine of the Constitution, the solicitous observance of 
every obligation of the compact, were the great prepa- 
rations for the final issue of American politics between 


‘Freedom and Slavery. 


To these preparations the life-work of Webster and 
his associates was devoted ; their completeness and ade- 
quacy have been demonstrated; the force and magni- 
tude of the explosion have justified all their solicitudes 
lest it should burst the cohesions of our unity. The 
general sense of our countrymen now understands, 
that the statesmen who did the most to secure the com- 
mon government for Slavery and Freedum under the 
frame of the Constitution, and who, in the next gen- 
erations, did the most to strengthen the bonds of the 


‘Union, and to avert the last test till that strength was 


assured; and, in our own latest times, did the most to 
make the contest, at last become seasonable and safe, 
thorough and unyielding and unconditional, have all 
wrought out the great problem [of our statesmanship, 
which was to assure to us “Liberty and Union, now 
and forever, one and inseparable.’’ They all deserve, 
as they shall all receive, each for his share, the grati- 
tude of their countrymen and the applause of the 
world. 

To the advancing generations of youth that Dart- 
mouth shall continue to train for the service of the Re- 
public and the good of mankind, the lesson of life we 
commemorate to-day is neither obscure nor uncertain, 
The toils and honors of the past generations have not 
exhausted the occasions nor the duties of our public 
life, and the preparation for them, whatever else it 
may include, can never omit the essential qualities 
which have always marked every prosperous and ele- 
vated career. These are energy, labor, truth, courage 
and faith. These make up that ultimate wisdom to 
which the moral constitution of the world assures a 
triumph. ‘“ Wisdom is the principal thing; she shall 
bring thee to honor; she shall give to thy head an or- 
nament of grace; a crown of glory shall she deliver to 


thee.” 
——_+>e—_—_ 


DIGEST OF RECENT ENGLISH DECISIONS. 
CARRIER. ‘ 

Carriers’ act: felony of carrier’s servants: evidence.— 
In an action against carriers for loss of the plaintiff’s 
goods, upon an issue that the loss arose from the felo- 
nious acts of the defendants’ servants, it is sufficient to 
prove facts which render it more probable that the 
felony was committed by some one or other of the 
defendants’ servants than by any one not in their em- 
ployment; and it is unnecessary to give such evidence 
as would suffice to convict any particular servant. 
Vaughton v. London & North Western Railway Com- 
pany, L. R., 9 Ex. 93. 

CONTEMPT OF COURT. 

Pending trial: practice.—When a true bill has been 

found, and the indictment removed into the court of 
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Queen's Bench, and a day fixed for the trial, the case 
is pending; and it is contempt of court to address pub- 
lic meetings, alleging that the defendant is not guilty, 
and that there is a conspiracy against the defendant, 
and that he cannot have a fair trial. And the court 
will rule the parties offending to appear in court to 
answer for their contempt; and on their appearance 
will fine and imprison them, at the court’s discretion. 
The Queen v. Castro, L. R., 9Q. B. 219. 
CONVERSION. 

Goods sent by mistake: intention to appropriate the 
‘goods.—The plaintiffs sent to the defendant an invoice 
for barley, which stated that the barley was bought by 
the defendant of the plaintiffs through G. as broker, and 
also a delivery order, which made the barley deliver- 
able to the order of the consignor or consignee. Thé 
defendant had not in fact ordered any barley of the 
plaintiffs. G. called on the defendant, who showed him 
the documents, and told him it wasa mistake. G. said 
that it was so, and asked the defendant to indorse the 
order to him, for the purpose, as he said, of saving the 
expense of obtaining a fresh delivery order. The 
defendant indorsed the order to G., who possessed him- 
self of the barley and disposed of it, and then absconded. 
On the trial of an action of trover for the barley, the 
jury found that the defendant had no intention of 
appropriating the barley to his own use, but indorsed 
the order for the purpose of correcting what he believed 
to be an error, and returning the barley to the plaintiffs : 
Held, that the defendant, having indorsed the order 
without any occasion to do so, and without authority, 
was liable. Hiort v. Bott, L. R., 9 Ex. 86. 


CONTRACT. 

Evidence: acceptance of offer with a reservation.— 
The plaintiff, who proposed to enter the service of 
the defendant, a calico-printer, as salesman, on 
the 2lst of September, wrote as follows: ‘ Refer- 
ring to my conversation with you, I have now the 
pleasure to state my willingness to enter the ser- 
vice of your firm for one year on trial, on the fol- 
lowing terms, viz.: a list of merchants to be regularly 
called on by me to be made, and corrected as occasion 
requires. My salary for the year to be £120, and in 
addition a commission of }¢d. per piece on all sales 
effected or orders taken by myself, etc. If the terms 
herein specified are in accordance with your ideas, 
kindly confirm them by return, and I will prepare to 
enter on my duties at your warehouse on Monday 
morning next.”’ The defendant on the following day 
replied, — ‘‘ Yours of yesterday embudies the substance 
of our conversation and terms. If we can define some 
of the terms a little clearer, it might prevent mistakes; 
but I think we are quite agreed on all. We shall there- 
fore expect you on Monday.” Then followed this 
postscript,—“‘ I have made a list of customers, which 
we can consider together : ’’— Heid, that these two let- 
ters did not constitute a binding contract in writing, 
the defendant’s answer not being an absolute and un- 
qualified acceptance of the plaintiff’s offer. Appleby 
v. Johnsen, L. R., 9 C. P. 158. 


DAMAGES. 


Agreement to grant use of an entrance to premises: 
defective title: measure of damages for breach of con- 
tract.— By an agreement, dated the 6th of September, 
1871, entered into between the plaintiff and defend- 
ants, it appeared that the plaintiff was entitled to the 
residue of a lease for twenty-seven years, from 1857, of 
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the Bell Inn, situate in Bell Yard, part of which had 
been underlet; that the defendants had become 
assignees of the underlease, and also for a term for 150 
years, being the reversion expectant on 
the lease of the Bell Inn, vested in the plaintiff; that 
the defendants had contracted for the purchase of the 
freehold of the Bell Inn, together with other premises 
situate in Bell Yard, and that the same would shortly 
be conveyed to them in fee simple; and that, for the 
purpose of enabling the defendants to make altera- 
tions both in the Bell Inn and in the other premises 
contracted to be sold to them, it had been agreed that 
the plaintiff should surrender part of the premises in 
the lease ; and it was agreed that the defendants should 
forthwith grant to the plaintiff for the term the use 
and enjoyment of an entrance tothe Bell Inn from 
St. Michael’s Alley. The agreement then contained 
stipulations that the plaintiff should surrender part 
of his leasehold interest in the Bell Inn, and that the 
defendants should make alterations described in the 
agreement, and amongst others, that they should re- 
move a portion of the existing building between St. 
Michael’s Alley and the Bell Inn, and make an en- 
trance to the Bell Iun four feet wide, and grant to the 
plaintiff the use of the entrance during the residue of 
the term for which he held the Bell Inn; and it was 
also agreed that the defendants should, within a limited 
time, complete the alterations and execute a lease 
at a peppercorn rent to the plaintiff of the premises and 
the entrance, for a term of years co-extensive with the 
term for which he held the Bell Inn, containing cove- 
nants similar to those contained in his present lease. 
One of those covenants was a covenant by the lessor 
that the lessee should quietly enjoy the premises with- 
out disturbance from the lessor or those claiming un- 
der him. The entrance in question was on premises 
contracted to be purchased by the defendants, and 
forms no part of the Bell Inn. The plaintiff surren- 
dered his part of the premises, and the defendants 
erected other buildings in their place, and derived 
permanent benefit from the agreement. They also 
made the entrance, and put the plaintiff in possession 
of it; but the day after it was stopped up by third 
parties. The entrance had been conveyed to those 
third parties by one S., who was not a person claim- 
ing through the defendants. No lease had been exe- 
cutec. An action having been brought for not granting 
the use of the entrance, held, that the rule in Flureaw 
v. Thornhill, 2 W. Bl. 1078, did not apply, and that the 
plaintiff was entitled to such damages as would amount 
to the difference between the present state of things 
and what it would have been if the contract had been 
performed and the plaintiff had got a title to the en- 
trance. Wall v. City of London Real Property Com- 
pany, Limited, L. R., 9 Q. B. 249. 

2. Railway company: negligence: consequential 
damages.—A herd of plaintiff's beasts were being driven, 
at 11 o’clock, P. M., along an occupation road to some 
fields. The road crossed a siding of the defendant’s 
railway on a level, and while the cattle were crossing 
the siding the defendant’s servants negligently sent 
some trucks down an incline into the siding, which di- 
vided the cattle into two lots, and frightened them, 
and they rushed away, with the drovers after them. 
The drovers succeeded in recovering most of the cattle, 
but they were unable to recover six of them, which 
were ultimately found at between 3 and 4 A. m., 
lying dead or dying on another part of the railway; 
and it appeared that they had gone along the occupa- 
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tion road up to a garden and orchard about a quarter 
of a mile from the level crossing; had got into the gar- 
den through defect in the fences, and so on to the 
line. There was no evidence as to when the train had 
passed which ran over the cattle. Held, that, it being 
admitted that the defendants had been guilty of negli- 
gence which caused the drovers to lose control over 
the cattle, and it being also admitted that the plain- 
tiff's men had done all they could to recover control 
over the beasts and had not been able to do so before 
they were killed, their death was the consequence of 
the defendant’s negligence; and the damage was not 
too remote. Sneesby v. Lancashire and Yorkshire 
Railway Company, L. R., 9 Q. B. 263. 


LANDLORD AND TENANT. 


Recognition by mortgagee of tenancy created by mort- 
gagor: sale by mortgagee under power: ts or 
stipulations running with the reversion: Stat. 32 Hen. 8, 
c. 34: damages.— On the 30th of June, 1872, one Bridg- 
ett, by an instrument not under seal, demised to the 
plaintiffs standings for three lace-machines in a room 
in a factory at Nottingham, the tenancy to commence 
on the 24th of June, the rent to be payable quarterly, 
the lessor to provide steam-power, and to pay all rates 
and taxes,and the tenancy to be determinable by 
either party on six months’ notice, to expire at mid- 
summer. At the time of making this demise the prem- 
ises were under mortgage toa building society. In- 
terest being in arrear, the mortgagees, on the 24th of 
August, gave notice to the plaintiffs not to pay any 
more rent to Bridgett, the mortgagor; and early in 
September, pursuant to the power contained in the in- 
denture of mortgage, the mortgagees contracted to sell 
the premises to the defendant, possession to be given 
on the 25th of December. The conveyance, however, 
was not executed until the 14th of February, 1873. On 
the 28th of September, 1872, the mortgagees (protesting 
that the plaintiffs were not entitled to notice) gave 
them notice to give up their standings at Christmas, 
and in November, 1872, and February, 1873, they re- 
ceived from them the quarters’ rent due respectively 
at Michelmas and Christmas. In the meantime some 
conversations took place between the plaintiffs and the 
defendant as to the former continuing in the factory 
upon altered terms; but no terms were ever agreed to, 
and no rent was received by the defendant. On the 
24th of March, 1873, the defendant demanded posses- 
sion of the portion of the factory occupied by the 
plaintiffs; on the 15th of May he cut off the supply of 
steath-power; and on the 22d the plaintiffs brought 
their action. Held, that the defendant was not bound 
by the contract between Bridgett and the plaintiffs, it 
not being under seal, and therefore not within the 
stat. 32 Hen. 8, c. 34, and consequently, in the absence 
of adoption by him or of some new contract of tenancy 
between him and the plaintiffs, not liable in this action. 
Semble, that the plaintiffs, if entitled to a verdict, would 
only have been entitled to damages for being deprived 
of steam-power from the 15th to the 22d of May. 
Semble, that the receipt of rent by the mortgagees from 
the plaintiffs was as against them a recognition of a 
subsisting tenancy under the agreement with Bridgett. 
Smith v. Eggington, L. R.,9 C. P. 45. 





LIBEL. 


Defamation : privilege: communication by one election 
agent to another: parliamentary election: time for peti- 
tion: interest or duty.— F. and B. were candidates ata 








parliamentary election. The defendants were agents 
of B., and on the day of the election, whilst the poll 
was proceeding, one of them wrote to the agent of F., 
stating that bribery on F.’s behalf was going on. B. 
was returned, and on the next day the plaintiff’s 
name was mentioned by the same defendant to F.’s 
agent as that of a briber. A discussion upon the im- 
putation ensued, which resulted in the defendants 
transmitting to F.’s agent on the day following a docu- 
ment signed by both of them, “certifying” that the 
plaintiff had been personally guilty of bribery. In an 
action of defamation brought upon this document: 
Held, that the occasion was not privileged. Quere, 
whether it would have been privileged if a petition 
against the return of B. had been presented or con- 
templated, the twenty-one days during which sach a 
petition might have been presented not having 
elapsed. Dickeson v. Hilliard, L. R., 9 Ex. 79. 


MASTER AND SERVANT. 


Service for “‘ twelve months certain: notice: continu- 
ance of service beyond the twelve months.— The defend- 
ant agreed to serve the plaintiff as a traveler and 
agent “for twelve months certain, after which time 
either party should be at liberty to terminate the 
agreement by giving the other a three months’ notice. 
Held (by Bramwell and Pigott, BB., Kelly, C. B., dis- 
senting), that at the close of the twelve months the 
agreement could be determined by either party with- 
out any notice, and that the stipulation as to a three 
months’ notice only applied in case the engagement 
was prolonged beyond the twelve months. Langton 
v. Carleton, L. R., 9 Ex. 57. 


RAILWAY. 

Railway company: negligence: tnwitation to alight: 
overshooting platform: contributory negligence. —On 
the approach of a train to a station, a porter called out 
the name of the station, and the train was brought to 
a standstill. Hearing carriage-doors opening and 
shutting, and seeing a person alight from the next 
carriage, the plaintiff, a season-ticket holder accus- 
tomed to stop there, stepped out of a carriage; but, 
the carriage in which he was having overshot the plat- 
form, he fell on to the embankment and was hurt. It 
was night, and there was no light near the spot, and no 
caution was given, nor any thing done to intimate that 
the stoppage was a temporary one only, or that the 
driver intended to back the train. Held, upon a reser- 
vation in which it was agreed that the court should 
“be at liberty to draw inferences both as to negligence 
by the defendants and want of reasonable care of the 
plaintiff, and upon the facts generally,’ that there was 
evidence from which a jury might reasonably find 
negligence on the part of the company’s servants, and 
no evidence of contributory negligence on the part of 
the plaintiff. Weller v. London, Brighton and South 
Coast Railway Co., L. R., C. P. 126. 


SLANDER 


Words not actionable in themselves: special damage.— 
A statement false and malicious, but not in itself 
defamatory, made by one person in regard to another, 
whereby that other may probably under some circum- 
stances, and at the hands of some persons, suffer dam- 
age, will not, even though damage has resulted in fact, 
support an action for defamation. A declaration 
alleged that the defendant falsely and maliciously 
spoke of the plaintiff, a working stone mason, ‘“‘ He 
was the ringleader of the nine hours system,’’ 
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“He has ruined the town by bringing about | ing the judgment of the court below), that the case was 





consequence of the speaking of them, the 
action could not be sustained. Miller v. David, L. R., | 
118. 


STATUTE OF FRAUDS. q 
by auction: memorandum in writing: entry in 
book by auctioneer’s clerk.—The plaintiff sent a’ 
mare to be sold by auction at the defendant’s reposi- | 
tory. The defendant advertised the mare for sale by 
auction on the 28th of March, 1872, and circulated a 
printed catalogue of the horses to be sold at his sale, 
with conditions of sale annexed, in which the plain- 
tiff’s mare was described aslot 49. The defendant had 
a sales ledger, which was headed “Sales by auction, 
28th March, 1872,” in which the plaintiff ’s mare was also 
numbered 49; but neither the catalogue nor the con- 
ditions of sale were annexed to the sales ledger, nor 
were they referred to therein. On the 28th of March, 
1872, the lots described in the catalogue were put up 
by the defendant for sale under the conditions. The 
plaintiff’s mare was put up for sale and knocked down 
to M. for £33, and thereupon the defendant’s clerk 
wrote in the columns of the sales ledger left blank for 
this purpose, the name of M. as purchaser and the 
price. M. afterward refused to take the mare: — 
Held, that the catalogue and the conditions of sale 
were not sufficiently connected with the entries in the 
sales ledger, to make a note or memorandum in writing 
of a contract by M. to satisfy section 17 of the Statute 
of Frauds. Semble, that the entry by the clerk was 
not by an authorized agent so as to bind the pur- 
chaser. Pierce v. Corf, L. R., 9 Q. B. 210. 


WATER. 

Trespass: duty of landowner: collecting water: min- 
ing.—The defendants’ mines adjoined and communi- 
cated with the plaintiff’s; and in the surface of the 
defendants’ land were certain hollows and openings, 
partly caused by and partly made to facilitate the de- 
fendants’ workings. Across the surface of their land 
there ran a water-course, which, in the year 1865, was 
diverted by them intoanother channel. In November, 
1871, the banks of the water-course (which were suffi- 
cient for all ordinary occasions) burst in consequence 
of exceptionally heavy rains, and the water escaped 
into and accumulated in the hollows and openings, 
where the rains had already caused an unusual amount 
of water to collect, and thence by fissures and cracks 
passed into the defendants’, and so into the plaintiff's 
mines. If the land had been in its natural condition, 
the water would have spread itself over the surface and 
have been innocuous. The defendants were not guilty 
of any actual negligence in the management of their 
mines. At the trial of an action brought by the plain- 
tiff to recover the damage he had sustained, the learned 
judge directed a verdict for the plaintiff, holding that 
the case was governed by Fletcher v. Rylands, L. R., 
3 H. L. 330, and that the defendants were absolutely 
liable; and rejecting evidence offered by the defend- 
ants, that every reasonable precaution had been taken 
to guard against ordinary emergencies. Held (revers- 
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not, beyond all question, governed by Fletcher v. Ry- 
lands, L. R., 3 H. L. 330, that the water coming from 
the natural overflow, and that coming from the diver- 
sion of the water-course might possibly admit of dif- 
ferent considerations; that if the evidence tendered 
had been received, there might have been questions for 
the jury, and that under all the circumstances there 
ought to be a new trial. The opinion of the jury at 
such trial ought to be taken as to whether what was 
done by the defendants was done by them in the ordi- 


| nary reasonable and proper mode of working the mine. 


Smith v. Fletcher, L. R., 9 Ex. (Ex. Ch.) 64. 
VENDOR AND PURCHASER. 


Sale of real property: incumbrances : terms of existing 
tenancies, notice of.— Part of an estate consisted of 
three farms in Hampshire, and in that county valua- 
tions between outgoing and incoming tenants for hay, 
straw and manure, are made at “‘ fodder value,’’ which 
is lower than what is called “‘ market value.”” The 
three tenants of the farms held under verbal agree- 
ments from year to year, according to the custom of 
Hampshire. In April, 1868, the defendants, who were 
devisees of the estate on trust for sale, gave notice to 
the tenants to quit at Michaelmas, 1869, but the tenants 
alleged that they had been promised leases by the de- 
visor, and ultimately it was agreed that if they would 
give up possession according to the notices, the half 
year’s rent due at Michaelmas, 1868, should be remitted 
to them, and they should be entitled at the termination 
of their tenancies to be paid for hay, etc., at ‘market 
value.’’ In June, 1868, the estate was put up for sale 
by auction. In the particulars and conditions of sale 
the three farms were described as in the occupation of 
the tenants respectively till Michaelmas, 1869, at certain 
rents; and certain incumbrances, subject to which the 
sale was made, were specified, viz.: land tax and tithe 
rent-charge; but no express mention was made of the 
above-mentioned agreements with the tenants. The 
conditions stipulated that the property should be taken 
to be correctly described as to quantity and otherwise, 
and that if any error, misstatement, or omission should 
be discovered, the same should not annul the sale nor 
should any compensation be allowed, and that the 
rents or possession should be received or retained, and 
the outgoings discharged by the vendors up to the 29th 
of September, and from that day by the purchaser. 
The property was bought in at the sale by auction, and 
afterward sold by private contract on the 18th of 
July, 1868, to the plaintiff. The contract for sale which 
was written on a copy of the above-mentioned partic- 
ulars and conditions, described the property purchased 
as the property mentioned in the foregoing particulars, 
and as being purchased subject to the foregoing condi- 
tions. At the time the plaintiff bought he had no 
knowledge of the above-mentioned agreements with 
the tenants. Upon his becoming aware of and object- 
ing in respect of them, it was agreed that he should 
complete without prejudice to his claim to be indem- 
nified in respect of the agreements to pay the tenants 
market instead of fodder value for the hay, straw and 
manure. The plaintiff afterward paid the tenants the 
amount of the valuations of hay, etc., at market value, 
and now sought to recover the difference between that 
and fodder value from the vendors. Held, that upon 
the true construction of the contract of sale there was 
nothing to show that the farms were to be conveyed 
free from the claim of the tenants to be paid at market 




















value; but that the contract was to convey, subject to 
the existing tenancies, of which the agreement to pay 
market value formed terms, and that upon the author- 
ity of James v. Lichfield, Law Rep., 9 Eq. 51, notice to 
the plaintiff of the tenancies was notice to him of all 
the terms of such tenancies, and consequently that the 
action was not maintainable. Philips v. Miller, L. R., 
9C. P. 196. 
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PRACTICE AS TO NUMBER AND AMOUNT OF 
PETITIONING CREDITORS. 
U. 8. DISTRICT COURT, N. D. OF ILLINOIS —JUNE, 
1874. 


In RE J. Youne Scammon.— In BANKRUPTCY.* 


1. UNDER THE BANKRUPT ACT AS AMENDED JUNE 25, 1874.— 

Creditors’ petition must show affirmatively that the re- 

uisite number of creditors join therein. Such allega- 

ae gay, however, be made upon information and 
et. 

2. PENDING CASES.—In cases pending at the time of the 

passage of this amendment, the petitioning creditors 


must amend their petition, and insert the allegations as 


to number and amount of the petitioning c tors. 

8. ALLEGATION JURISDICTIONAL.— In all cases the creditor 
must make this allegation, before the debtor can be 
soueeee. to show cause, or even file a schedule of his 
c rs. 

4. ARGUMENTUM AB INCONVENIENTE cannot be considered 
by the bankruptcy court ; a creditor wishing the benefit 
of the law, must comply with all its requirements. 

5. PeriTION VERIFIED.— The amended petition must be 
sworn to in the same manner as an original petition. 

6. On the call of the calendar, a pending petition will not 
be dismissed, absolutely, but leave to amend will be 


7. The ,; that the requisite number of creditors 
join in the petition is not sufficient, even though admit- 
ted by the debtor; the court must be satisfied that such 
is the fact. 

This was a petition in bankruptcy filed by the United 
States Mortguge Company v. Jonathan Young Scam- 
mon; on the signing of the amendment of June 25, 
1874, the debtor moved to dismiss the petition on the 
ground that it contained no allegation as tothe num- 
ber and amount of petitioning creditors as required by 
the amended act. 

This motion coming up on the day for the call of the 
bankruptcy calendar, all attorneys interested were 
present, and the decision was made with reference to 
all cases pending in this district. 

Walker, Dexter & Smith for petitioning creditor. 

Lyman Trumbull and Ayer & Kales for Seammon. 

Buiopeett, J. I must confess that the question 
raised is not entirely free from doubt in my own mind. 
But there are some provisions of the law that are suf- 
ficiently clear. The thirty-ninth section of the original 
bankrupt act of March 2, 1867, is substantially and 
practically repealed, and a new section enacted in 
place of it. The new section enumerates the acts 
which shall constitute acts of bankruptcy, and for 
which a party may be forced into involuntary or com- 
pulsory bankruptcy, and proceeds as follows: 

“And subject to the conditions hereinafter pre- 
scribed shall be adjudged a bankrupt on the petition 
of one or more of his creditors, who shall constitute 
one-fourth thereof, at least, in number, and the aggre- 
gate of whose debts provable under this act amounts 
to at least one-third of the debts so provable.” 

Now this must be done on the petitien of that num- 
ber of creditors. It is manifest, then, that from the 
time this becomes a law, no person can be adjudged a 

* We are indebted to Josiah H. Bissell, Bsq., Official Re- 


porter of the Seventh Judicial Circuit for the following 
opinion.— Ep. A. L. J. 
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bankrupt unless the requisite number of creditors: 
join in the petition, because it must be upon -their 
petition; and it is very clear to me that the ‘practice 
indicated by the whole tenor of the law in respect to 
cases hereafter commenced is, that the petition must 
affirmatively show that the requisite number of credi- 
tors in number and amount have united therein. Ido 
not think, as has been argued, that this allegation as 
to the number of creditors must necessarily be so posi-: 
tive that the party could be prosecuted for perjury 
upon it. It may be stated (and I shall so hold until 
some higher court decides the contrary), upon the in- 
formation and belief of petitioning creditors, that they 
do constitute one-fourth in number and one-third in 
amount of the aggregate creditors, because we all 
know that creditors are very liable to be misinformed 
by debtors as to the extent of their (the debtor’s) in- 
debtedness. Cases occur almost daily in practice, in 
which debtors have represented to their creditors that 
they owed only a very small amount of debts, in which, 
when the facts came to be developed, their entire in- 
debtedness largely exceeded the tstated. Cred- 
itors, of course, in preparing petitions in the first 
instance speak according to the light they possess at. 
that time. I think, therefore, it will be a sufficient 
compliance with the provisions of the law that they 
state on their information and belief that they do con- 
stitute one-fourth in number and one-third in amount 
of the creditors of the debtor named. 

Then the law provides that if the debtor wishes to 
traverse this allegation he can do so by a statement 
made in writing that the requisite number of creditors 
have not joined in the petition, whereupon the court 
shall require the debtor forthwith to file a schedule of* 
his creditors with the court, which, of course, must be, 
so far as he is concerned, conclusive; and if the credi- 
tors succeed, within the time limited by statute, in ob- 
taining the consent of the requisite number of credi- 
tors mentioned in the schedule filed by the debtor 
himself, the proceedings can go on ; otherwise the 
proceedings must lapse. It may also be found neces- 





sary in practice to adopt some rule by which the cred- 


itor may contest the truth of the schedule so filed by 
the debtor. So that I see no difficulty in administer- 
ing the law under the amendment, in respect to cases 
commenced hereafter. 

The only question that has given mé trouble has been 
how to apply the law to cases already pending which 
have been commenced since the first of December 
last. Taking all the parts together, it appears to me. 
that it has become necessary, since the passing of 
the amendatory act, that the creditors who wish to 
prosecute this class of cases should apply to the 
court for leave to amend their petitions and join the 
requisite number of creditors in the prosecution of 
the cases. Otherwise we must hold as nugatory and 
of no application some part of the language of this 
section. After providing, in the way I have already 
read, that the person guilty of any of the several 


» acts of bankruptcy enumerated, may be declared a 


bankrupt on the petition of the requisite number of 
creditors, the law then provides that, ‘‘in all cases 
commenced since the first day of December, 1873, and 
prior to the passage of this act, as well as thosecom- 
menced hereafter, the court shall, if such allegation 
as to the number or amount of petitioning creditors be 
denied by the debtor by a statement in writing to that 
effect, require him to file in court forthwith a full 
list of his creditors, with their places of residence 
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and the sums due them respectively, and shall ascer- 
tain, upon reasonable notice to the creditors, whether 
one-fourth in number and one-third in amount 
thereof, as aforesaid, have petitioned that the debtor 
be adjudged a bankrupt.’”’ This clause applies as well 
to cases to be commenced as to cases commenced. 
since the first of December, 1873; and, as was well re- 
marked yesterday in the discussion of this case, it is 
contrary to all the analogies of pleading in other 
cases, that a party should be called upon to deny a 
statement which has not been made against him. 
The language of the law is: ‘“‘If such allegation as to 
the number or amount of petitioning creditors be 
denied by the debtor.’’ There must be an allegation, 
somewhere, then. The creditor, before he can require 
the debtor to file a schedule of his debts must allege, 
in substance, that one-fourth of the creditors in num- 
ber and one-third in amount have joined in the pe- 
tition, or do unite in the petition, and in the request 
to have the debtor adjudicated a bankrupt. There 
must be some allegation of that kind before he can 
be called upon to deny it. And I can see no special 
hardship in this which the law may not properly 
impose. A creditor who has already filed a petition 
may as easily obtain the consent of the requisite 
number to prosecute as for a creditor who is about 
to commence proceedings to obtain such con- 
sent as a condition precedent. It seems to me 


that the jurisdictional fact on which the court 
has the right to proceed is that the requisite 
number of creditors have acceded to the continuance 
of proceedings. The court, indeed, loses jurisdiction 
over the case unless it is made to appear affirma- 
tively by the petitioning creditor that the requisite 


number of creditors request and demand the adjudica- 
tion of the debtor asa bankrupt. The allegation (as I 
stated at the outset) that the requisite number of credi- 
tors have joined in the petition makes a prima facie 
case, makes a case on which the court can grant a 
rule to show cause, and the debtor is allowed the 
privilege of coming forward and showing that the re- 
quisite number of creditors have not joined in the 
petition. But it also imposes on the debtor the obliga- 
tion of disclosing the number of his creditors, their 
places of residence, the amounts of their debts, so that 
their assent can be obtained within a reasonable 
time. 

Further, I derive much support in this view of the 
case from the clause of the act which reads: “ And if 
it shall appear that such number and amount have not 
so petitioned, the court shall grant reasonable time, 
not exceeding, in cases heretofore commenced, twenty 
days, and in cases hereafter commenced, ten days, 
within which other creditors may join in such 
petition.” 

Here is a difference of ten days given in favor of 
creditors who have already initiated proceedings in 
the time granted within which to obtain the consent 
of the requisite number of creditors to the continu- 
ance of the proceedings. It seems to me, that this 
clause was placed here on purpose to enable a creditor 
who had already instituted proceedings to take the ini- 
tial step to amend his petition, and seek the co-opera- 
tion of such a number of creditors as was neces- 
sary to retain the jurisdiction. It cannot be sup- 
posed from the whole language of the statute taken 
together, that Congress intended to legislate this class 
of cases out of court entirely. The court cannot put 
that construction on the law. The only question is, 





did Congress intend that where a petition had been 
filed since the first of December, 1873, by a single credi- 
tor, representing perhaps not over $250, he should be 
allowed to proceed and prosecute the case to a conclu- 
sion, unless the debtor himself should come in and 
object and file a statement of the names of his credi- 
tors, and amounts of their respective debts, together 
with their residences, so that the creditor could ob- 
tain their assent? Taken with the clauses I have read, 
I do not think that can be construed to be the in- 
tention of the act; but it seems to me that the 
debtor is entitled, first, to have an allegation placed 
upon the record that the requisite number of creditors 
do desire an adjudication in bankruptcy, he may 
then deny that allegation and show that the requisite 
number of creditors do not desire his adjudication in 
bankruptcy. And when he has made that statement, the 
petitioning creditor has the right to take twenty days in 
which to obtain the assent of the requisite number. The 
reason for making a distinction between the time al- 
lowed in cases already petitioned and in cases here- 
after brought, is manifestly this: Where creditors 
bring a case after the passage of the law, they are 
supposed to act in the light of what has already tran- 
spired, and have some information upon the extent 
of the indebtedness of the debtor. They are sup- 
posed to have investigated, so far as opportunity 
would enable them, the financial condition of their 
debtor, and ascertained approximately the facts in the 
case. With respect to cases commenced before the 
amendment went into force, they are supposed not to 
have made such investigation. Therefore extra time is 
given them before they will be put out of court. Now, 
the creditor, under the practice suggested, in cases 
which are pending, could come into court and ask 
leave to amend his petition in the respect I have indi- 
cated. On the request being granted and the amend- 
ment made, the debtor will have the privilege, as in 
cases hereinafter brought, of denying that the requisite 
number of creditors have assented. Then he will be 
required to file his schedule. The argument of incon- 
venience is one which the court cannot consider. The 
bankrupt law is a stringent provision for taking a man’s 
business from his own control and placing it in the 
hands of the court, or his creditors for the purpose of 
closing his affairs. If creditors wish to do this, they 
must do it on the terms of the bankrupt law. The only 
question is, from whom shall the objection first come, 
or by whom shall the allegation be first made, that the 
requisite number of creditors have not joined in the 
petition for adjudication. Taking the whole scope of 
the act, it seems to me thatin all petitions where 
adjudication has not already been passed, the allega- 
tion must come from the petitioning creditors, and it 
must be made to appear affirmatively that the requisite 
number do join in the petition. 

Now, take section thirteen, which is an amendment 
of section forty of the original act. It reads as follows: 

* And if, on the return day of the order to show 
cause as aforesaid, the court shall be satisfied that the 
requirement of section thirty-nine of said act as to the 
number and amount of petitioning creditors, has been 
complied with, or if, within the time provided for in 
section thirty-nine of this act, creditors sufficient in 
number and amount shall sign such petition so as to 
make a total of one-fourth in number of the creditors 
and one-third the amount of provable debts against 
the bankrupt, as provided in said section, the court 
shall so adjudge, which judgment shall be final; other- 
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wise it shall dismiss the proceedings, and in cases here- 
after commenced with costs.” 

Thus, it appears, it becomes a matter of inquiry for 
the court to ascertain and adjudge upon whether the 
requisite number of creditors have joined; and the 
reason of thatis very obvious. By other provisions in 
this same amendment to the law, a bankrupt who is 
forced into bankruptcy under the compulsory clauses 
of that act, is discharged without reference to the 
amount of dividend which he pays, while a bankrupt 
who goes into voluntary bankruptcy must pay a divi- 
dend at the rate of 30 per cent. It is to guard against 
collusive proceedings on the compulsory side of the 
docket that this provision is made, and it is made the 
duty of the court to investigate and find whether the 
requisite number of creditors had joined in the pro- 
ceedings, and whether the proceedings are in good 
faith. The naked allegation in the petition in regard 
to the number of creditors who join in the proceeding, 
although admitted by the debtor, does not seem to be 
enough, but the court must inquire into the facts and 
be satisfied that the requisite number of creditors have 
joined in the petition; and must also be satisfied that 
the admission of such fact, if admitted by the debtor, 
is made in good faith. It is hardly necessary to say, 
then, that I shall hold in all pending cases, that it will 
be necessary for the petitioning creditors to amend 
their petitions within a reasonable time, otherwise the 
case will be dismissed. 


prenene NOTICE. 


se of Et y Law ; Emb Sying the General 
ye nciples, Rules = "Definitions of stated in 

e Standard Commentaries of the leading ‘English and 

pe Authors; embracing the subjects contained 





in a regular law court, collected and arranged so as to 
be more easily acquired by students, comprehended by 


ustices, and readily reviewed by poune ractitioners, 
y Dunlap & Blickensdorfer, Erie, eee. tera. 


This little book is designed, as we gather from the 
preface, to aid the student in a review of some of the 
principal topics of the law. So far, it will be found 
convenient and useful, but we should not recommend 
any one to undertake to get from it a knowledge of 
the law, de novo. It contains a synopsis of Black- 
stone’s Commentaries, and of the rules of evidence, 
pleading, and contracts, and concludes with a brief 
“tribute to Blackstone,” “‘ written,’’ we are informed, 
“by Mr. Dunlap, while engaged in the study of Black- 
stone’s Commentaries."* Mr. Dunlap would better 
have stuck to the Commentaries and let verse making 
alone. We quote the concluding lines of this wonder- 
ful effusion: 

“Where shall we look but to the great Creator, 
For one superior to our Commentator ?” 
———_>-__—_—— 


‘THE RESPONSIBILITY OF TELEGRAPH COM- 
PANTES. 


The Supreme Court of Maine, in session at Bangor, 
has just rendered a decision in the case of Bartlett & 
Wood, of Gardiner, v. The Western Union Telegraph 
Company. The action was brought to recover dam- 
ages for the incorrect transmission of a message. The 
dispatch was to Hobbs & Co., Chicago, ordering ten 
thousand bushels of corn, but as received read, ‘‘ one 
thousand bushels.” It required two or three days to 
correct the error, and meanwhile the price of corn had 
advanced ten cents per bushel, making a loss for Bart- 
lett & Wood of $900. 
plaintiffs the court says: 


In giving: judgment for the’ 








“A rule adopted by a telegraph company, as follows: 
‘The Western Union Telegraph Company will receive 
messages for all stations east of the Mississippi river, 
to be sent during the night, at one-half the usual rates, 
on condition that the company shall not be liable for 
errors or delay in the transmission or delivery, or for 
non-delivery of such messages, from whatever cause 
occurring, and shall only be bound in such case to re- 
turn the amount paid by the sender ’—is against pub- 
lic policy and is therefore void. When assented to by 
the sender, so as to become a contract, it is equally 
void as against public policy, and also because its terms 
are repugnant, assuming to impose an obligation, and 
by the same act releasing from all obligations. In an 
action to recover damages of a telegraph company for 
an error in the transmission of a message, in the ab- 


| sence of any rule or contract fixing the company’s lia- 
bility, the plaintiff makes out a prima facie case by 


proof of the undertaking, error and damage. The 
burden rests upon the company to show that the error 
was caused by some agency for which it is not liable.” 


———.@——— 
CORRESPONDENCE. 


MARRIAGE IN CoNNECTICUT. 
To the Editor of the Albany Law Journal: 

In a recent number of your paper (No. 25, June 20), 
in an article on the contract of marriage, the writer 
urges various reasons why formalities or ceremonies 
should not be essential to its validity. The first rea- 
son assigned is, that many marriages intended to be 
lawful, would prove mere illicit connections from want 
of compliance with the requisite ceremonies. The 
writer, then, near the close of the article, page 402, 
says: 

“Second. Such formalities may easily be evaded. 
In Connecticut, for instance, where publication at a 
certain number of public meetings is required, the 
writer has frequently heard an auctioneer, at an auc- 
tion, announce such intention.” 

Of course, I presume not to question the’ correctness 
of this writer’s statement, so far as the matter of fact 
is concerned; but he is entirely mistaken in the matter 
of law. So far from requiring “ publication at a cer- 
tain number of public meetings” in this State (Con- 
necticut), no publication at all is required. None has 
been required for twenty years past. In former days 
the law did require notice of the previous intention, to 
be set up in writing, upon a post or door of some house 
of worship, or near the same, in the parish or society 
where the parties, or one of them, originally resided, 
eight days before the marriage. Asan equivalent for 
such notice, publication might be made in some public 
meeting or congregation, on the Lord's day, or on 
some public fast, tnanksgiving or lecture day, in the 
parish, etc. In the olden time, auctions, I fancy, were 
rarely held in Connecticut on the days specified, and 
certainly nobody would be so hardy as to claim that 
the law could be evaded by giving notice of an inten- 
tion of marriage at an auction held on any other than 
one of these days; and as notice at one meeting was 
all of the “certain number of meetings” at which 
publication was required, it is difficult to see what 
temptation there could have been to go to an auction 
to give the notice by way of “evading” the law. Be- 
sides the preliminary notice was not necessary to the 
validity of the marriage. If the parties were com- 
petent to contract, and the ceremony was performed 








by competent authority, the marriage was valid — no- 
tice or no notice. The officiating authority became 
subject to a fine of a certain amount if no previous 
notice had been given, and that was the utmost effect 
of the law. - 
Now there is no law in Connecticut, and I presume 
none in New York, forbidding an auctioneer to amuse 
the crowd which may have gathered around him, by 
publishing an intention of marriage between A. B. and 
C. D., or any other letters of the alphabet. The 
Yankee auctioneer has usually a rich vein of dry 
humor, and an inexhaustible fund of jokes and anec- 
dotes, the skillful playing off of which greatly facili- 
tates the sale of his wares. If any by-stander has 
heard an intention of marriage published under such 
circumstances, and has supposed that there was a law 
of this State requiring the publication of such inten- 
tion a certain number of times; and that this publica- 
tion was to count for one of those times, though an 
evasion of the law, such by-stander was grievously 
mistaken as to the law, and badly sold as to the mat- 


ter of fact. CoNNECTICUT. 
—_——___>+-_____—__ 


NOTES AND QUERIES. 
Seneca Fats, N. Y. 
To the Editor of the Albany Law Journal: 

Will you be kind enough to answer a question which 
has vexed the attorneys of this place a good deal? It 
is this: A sued B, and the justice before whom the 
case was tried omitted to enter any judgment within the 
time prescribed by law. A sued B again before another 
justice on the same complaint, B pleads former suit in 
bar and produces what purports to be the Docket of the 
Justice No. 1, wherein an entry is made in form and 
substance, and to all appearances a good and valid 
judgment against A for the costs in the former action. 
A offers to show that the said entry was made after 
the four days required by law, and that no entry of 
judgment was made anywhere within the said pre- 
scribed time. The Justice No. 2 refused to allow the 
plaintiff A so to show, and entered judgment against 
A for the costs of the action. Was the Justice No. 2 
correct in his ruling? 

Yours, etc., 
WILuiaM H. Mounpy. 


[The Justice No. 1 had no jurisdiction to enter judg- 
ment after the four days. The evidence offered being, 
therefore, as to a jurisdictional question, should have 
been admitted.— Ep. A. L. J.] 


BROOKLYN, July 6, 1874. 
Will you please inform me through the columns of 
the JouRNAL, whether a law was passed by the last 
legislature, forbidding lawyers to take cases upon a 
contingent fee? 


Yours very truly, 
D. B. THomPson. 


(No act to that effect has been signed by the Gov- 
ernor.— Ep. A. L. J.] 


—_———__4.—____— 


Williams College has conferred the degree of Doctor 
of Laws upon Hon. Charles C. Nott, judgo of the 
United States Court of Claims, and Hon. Charles C. 
Dwight, judge of the Supreme Court of this State; 
and Hamilton College has conferred the same degree 
upon David Rumsey, judge of the Supreme Court of 
this State. 
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FOREIGN NOTES. 

The House of Lords has decided that in the Mordaunt 
divorce case proceedings shall continue, notwithstand- 
ing the insanity of the lady.— Oxford University has 
conferred the degree of D. C. L. upon Right Hon. Sir 
G. Mellish of the Court of Chancery.— A writ of 
error has been lodged on behalf of the claimant to the 
Tichborne estates, with a view to a new trial—— The 
Right Hon. Lord Selborne presided at the fourteenth 
annual festival of the Solicitors’ Benevolent Associa- 
tion, which was held on the 17th ult.—— It is proposed 
to erect a statue of the late Lord Brougham in West- 
minster Abbey.—— The report that Dr. Kenealy was 
in Ottawa was erroneous. Dr. Kenealy states that he 
is still in England, and may possibly live to vex the 
soul of another Lord Chief Justice. 

‘ 


——_>___— 
LEGAL NEWS. 


In the State of Puebla, capital punishment is only 
applied in cases of assaults on the highway and kid- 
napping. 

At alate meeting of the Scottish Faculty of Advo- 
cates, Mr. Horn was élected vice-dean of the Faculty, 
vice Mr. Tait, resigned. 

Hon. Victor Barringer, of North Carolina, ex-mem- 
ber of Congress, has been appointed by President 
Grant, the American member of the Supreme Court 
to be established by the Khedive of Egypt, and to have 
jurisdiction in all international cases. Its members 
are to be nominated by Great Britain, France and the 
United States, and will rank next to the Khedive’s 
family. Mr. Barringer was one of the Commissioners 
selected to revise and codify the laws of the United 
States. 


At the recent commencement of the Yale Law 
School the following prizes were awarded : 

The Jewell prize of $50 to Leonard E. Curtis, of 
Oneida, Ill., for passing the best examination at gradu- 
ation. The Roman law prize of $30 to Wm. K. Towns- 
end of East Haven, Conn., on the subject, ‘The Roman 
advocate as compared with the English barrister.” 
The Edwards prize of $50 to Greene Kendrick, of 
Waterbury, Conn., for the best essay on the arrest of 
civilians in time of peace by the military authorities 
of the United States. The Jewell prize of $50 to Wm. 
K. Townsend, for the best essay on the doctrine of Cy 
Pres in American Chancery Courts. The Jewell prize 
of $50 to Greene Kendrick, for an essay on ‘The 
Growth of the Power of the House of Commons in 
Modern Times.”’ 

Chief-Justice Waite will spend the summer at St. 
Albans, Vt. 

The following gentlemen compose the United States 
International Code Committee: Theodore D. Woolsey, 
Mark Hopkins, William A. Stearns, Howard Crosby, 
Emory Washburn, Charles Francis Adams, David D. 
Field, William Beach Lawrence, Reverdy Johnson, 
Howard Malcom, George H. Stuart, Alfred H. Love, 
Daniel Hill, William G. Hubbard, John G. Whittier, 
William A. Buckingham, William C. Bryant, Thomas 
A. Morriss, Joseph A. Dugale, Elihu Burritt, G. Wash- 
ington Warren, Sidi H. Brown, James B. Miles, C. W. 
Goddard, Homer B. Sprague, A. 8S. Chapin, Edward 
8. Tobey, Noah Porter, J. V. L. Pruyn, Amasa Walker, 
J. C. Bancroft Davis, Edward E. Hale, Samuel Osgood, 
8.1. Prime. Dr. James B. Miles, of Boston, is the 
secretary. 
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CAN A JUDGE DIRECT A VERDICT OF 
GUILTY? 

This question arose on the recent trial of the in- 
dictments of the United States v. Susan B,. Anthony 
and Beverly W. Jones and others. Miss Anthony was 
indicted for unlawfully voting for a representative in 
Congress, she being “a person of the female sex, as 
she the said Susan B. Anthony, then and there well 
knew;” and the other defendants, inspectors of elec- 
tion, were indicted for receiving her vote, knowing 
her to be “a person of the female sex” as aforesaid. 
On the trial of Miss Anthony she kindly conceded 
that on the day of election she was a woman. (We 
knew that she generally was a woman, and are not 
surprised to learn that she was on election day.) It 
appeared in proof that Miss Anthony applied to be 
registered, that her right to registration was disputed 
on the ground that she was a woman, that she was 
challenged, that she took the prescribed oaths, was 
registered, and voted; and that she claimed that she 
had a right to vote asa citizen. There was no evi- 
dence on the part of Miss Anthony. Her counsel 
claimed the right to go to the jury on the case gen- 
erally, and on the question of intent. Judge Hunt, 
the presiding judge, held that the intent made no 
difference, and that as the facts were undisputed, the 
question was solely one of law, and directed a verdict 
of guilty to be entered by the clerk, which was done 
accordingly. He also refused the request to poll the 
jury. 

The very grave question then arises, may the judge 
order a verdict of guilty, where there is no dispute 
about the facts, and where the facts indicate a clear 
infraction of the lawin question? With great respect 
for Judge Hunt, we confidently say he cannot. It is 
still a question for the jury, and although they would 
morally be bound to convict, yet they have the power 
to acquit. 

We suppose the misconception that led to this re- 
sult, grew out of the idea that the court is the sole 
judge of the law in criminal cases, and it is the right of 
the jury only to pass upon the facts. This is unques- 
tionably the theory of the administration of justice. 
The jury have no right to pass upon the law in crimi- 
nal cases, but still they have the power to do it, and 
if they do it there is no help for it in case of acquittal. 
This doctrine is perfectly well settled in the Federal 
courts. Thus in United States v. Wilson, Bald. 78, 








99: “In a criminal case the jury are so far judges of 
the law, that they may find a verdict according to 
their own opinion, but they are as much morally and 
legally bound by the law as the court. If they acquit 
against law, the court cannot set aside their verdict; 
but if they convict against law their judgment will be 
arrested.” In Stetinius v. United States, 5 Oranch, 
573: “The jurors are not judges of the law even in 
a criminal case. They have the power to give a general 
verdict upon the general issue, which includes the question 
of law as well as of fact, But when, by pleading, or 
by special verdict, or demurrer to evidence, the law 
is separated from the fact, they have no right to de- 
cide the law; it must be decided by the court. The 
right and power of the jury, whatever they may be, 
are exactly alike in civil and in criminal cases. The 
arguments of counsel on the law should be addressed 
to the judge; and when the question of law is judici- 
ally presented to him, unmixed with the fact (either 
by demurrer to the evidence, special verdict, or motion 
for an instruction to the jury upon a hypothetical 
state of facts), it is not only the right but the duty of 
the judge to decide the question. And he may, if he 
will, instruct the jury as to the law, upon the whole 
evidence, leaving the question of fact however entirely 
to them. The jury have the power to judge for them- 
selves as to thelaw and the power, but not the right to find 
a verdict against law ; and such a verdict, if in favor of 
the defendant, will be effectual. But itis the duty of a 
jury to follow the law as laid down by the court.” 
Many other cases to the same effect might be cited 
from the Federal courts. The same rule prevails in 
our own courts. Thus in People v. Pine, 2 Barb. 566, 
Judge Barculo charged the jury: “It is often said, 
and has been said in the progress of this trial, that the 
jury in criminal cases are judges of the law as well as 
of the facts. If by this is meant that the jury are to 
assume the prerogative of the court, as exercised in 
civil cases, adopt their own views of the law without 
regard to those entertained by the court, I am bound 
to say to you that such is not the law of the land. 
This proposition is perfectly untenable, and has been 
distinctly repudiated on more than one occasion by 
the judges of the Supreme Court of the United States. 
If, however, by this expression is meant merely that 
whatever decision the jury make whether of law or 
fact, in favor of the prisoner, is final and cannot be 
reviewed, then the declaration is true. This is all 
that can be properly understood by the phrase, ‘ the 
jury are judges of the law as well as fact;’ and the 
reason of this is that the constitution does not permit 
a new trialin case of acquittal. But if the decision 
of the jury should be against the prisoner, contrary to 
the law as laid down by the court, a remedy can be 
applied.” And Judge Selden says, in Duffy v. People, 
26 N. Y. 593: “The unquestionable power of juries 
to find general verdicts, involving both law and fact, 
furnishes the foundation of the opinion that they are 
judges of the law as well as of the facts, and gives 
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some plausibility to that opinion. They arenot how- 
ever compelled to decide legal questions, having the 
right to find special verdicts giving the facts, and 
leaving the legal conclusions, which result from such 
facts, to the court. When they find general verdicts, 
I think it is their duty to be governed by the instruc- 
tions of the court as to all legal questions involved in 
such verdicts. They have the power to do otherwise, but 
the exercise of such power cannot be regarded as 
rightful, although the law has provided no means, in 
eriminal cases, of reviewing their decisions whether 
of law or fact, or of ascertaining the grounds upon 
which their verdicts are based.” This opinion of the 
Court of Appeals is none the less sound law, because 
it was enunciated by the eminent gentleman who 
subsequently acted as counsel for Miss Anthony on 
the trial in question. 

It seems from these cases, therefore, that a power 
exists in the jury to disregard the instructions of the 
judge, and when the exercise of that power results in 
acquittal, the law, out of tenderness for the accused, 
will regard the result as final although wrong. Now, 
the simple question in Miss Anthony's case is, was 
the power of the jury to consider the case, taken 
away by the circumstance that the evidence was all 
on one side, and there was no question as to its effect. 
We say not. We say that Judge Hunt should have 
submitted the case to the jury under the instructions 
which he announced, and that they should have found 
a verdict of guilty; but we say further, that if they 
had acquitted the prisoner it would have been conclu- 
sive, and that although they had no right, yet they 
had the legal power, to do so, and the judge had no 
right to deprive them of it. In effect, Miss Anthony 
had no trial by jury. She had only atrial by Judge 
Hunt. This is not what the constitution guarantees 
her. We think thisis so irrespective of the question of 
intent. She cannot be pronounced guilty, until a 
jury have so found her, as the result of their opinion, 
and not merely as the result of the judge’s opinion. 

But in Miss Anthony’s case there was a question 
of fact, which should have been submitted to the jury, 
and that was thé question of intent. The intent is 
the essence of every criminal offense. No person can 
be lawfully convicted of a criminal offense unless'a 
criminal intent is shown. For instance, a man could 
hardly be convicted of theft if it were shown that 
he thought the property taken was his own. True, 
an offense may be committed under such circum- 
stances as irresistibly, in law, to imply a criminal in- 
tent. Thus in this case, Judge Hunt said Miss 
Anthony knew the law; “knew that she was a 
woman, and that the Constitution of this State pro- 
hibits her from voting; she intended to violate that 
provision — intended to test it, perhaps, but certainly 
intended to violate it.” And this he said rendered 
her guilty, although she honestly believed that she 
ought to have the right to vote, and really had it 
under the Federal constitution. So it did, morally 





and legally, but she could not legally. be punished 
for it, until a jury of twelve men had voluntarily said 
on their oaths that it did. That is the imperative 
form of our laws. Let us test the matter by an illus- 
tration, and let us adopt one used by Judge Hunt 
himself in his remarks to the jury. He says: “A. 
commits a trespass on the land of B., and B. thinking 
and believing that he has a right to shoot an intruder 
on his premises, kills A. on the spot. Does B.’s mis- 
apprehension of his rights justify his act? Would a 
judge be justified in charging the jury that if satisfied 
that B. supposed he had a right to shoot A., he was 
justified, and they should find a verdict of not guilty?” 
We say, certainly not. But we ask, would a judge 
be justified in directing the clerk to enter a verdict of 
guilty? And we say, certainly not to that also. The 
law conclusively implies a criminal intent from the 
circumstances, but it cannot impose the punishment 
prescribed until the legal tribunal has sanctioned its 
infliction by their unbiased and voluntary verdict. 
The judge may and ought to charge the jury to con- 
vict, but the jury must convict before punishment can 
supervene. The jury ought to convict, but they have 
the arbitrary power to acquit, and then no punish- 
ment can take place. Zhe jury must find the criminal 
intent from the facts, as matter of fact, whether the 
facts are disputed or conceded. It is their province 
to do so. It is not the province of the judge to find 
the criminal intent from the facts as matter of law, 
and order a verdict. The judge may say, in a case 
like this, “ gentlemen of the jury, you ought to find 
the prisoner guilty ;” but he cannot say, “ you do find 
him guilty.” 

There can be no doubt, we think, that Judge Selden 
is right, therefore, when he argues: “In every 
criminal case, when the party has pleaded not guilty, 
whether upon the trial the guilt of such party appears 
to be clear or not, the response to the question, guilty 
or not guilty, must come from the jury, must be their 
voluntary act, and cannot be imposed upon them by 
the court.” And also when he says, that this course 
“substantially abolishes the right of trial by jury. It 
certainly does so in all those cases, where the judge 
shall be of opinion that the facts which he may re- 
gard as clearly proved, lead necessarily to the guilt 
of the defendant.” And finally, when he insists: 
“ However clear and conclusive the proof of the facts 
might appear to be, the response to the question, 
guilty or not guilty, must under the Constitution come 
from the jury, and could not be supplied by the judg- 
ment of the court, unless indeed the jury should see 
fit to render a special verdict, which they always may, 
but can never be required to do.” 

We are inclined to believe that Judge Hunt would 
not wish his action to grow into a precedent, for we 
notice that he did not follow it himself on the trial of 
the inspectors of election, subsequently, at the same 
term. On that trial he refused to allow counsel to 
address the jury, but submitted the case to the jury 
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under very emphatic instructions that the defendants 
were guilty. The jury found a verdict of guilty. 
Judge Hunt said he submitted the case to the jury 
“ as a matter of form.” That is all we counted for, 
but we esteem the “form” as of the most inestimable 
value, as of the essence of political liberty, and as in- 
dispensable to the existence of free institutions. 

We need not consume space to allude to the jeal- 
ousy with which the common law regards the right 
to trial by jury. In this State we have recognized 
the sacredness of that right, by constituting the jury, 
in cases of indictment for libel, judges of the law as 
well as of the facts. And in the Cancemi case the 
Court of Appeals of this State, refused to sanction a 
trial by eleven jurors on a capital accusation, even 
where the prisoner expressly assented to that num- 
ber. Upon this case Judge Selden very acutely re- 
marks: “It would seem to follow that he could not 
waive the entire panel, and effectually consent to be 
tried by the court alone, and still less could the court, 
against his protest, assume the duties of the jury, and 
effectually pronounce the verdict of guilty in their 
stead.” 

We have treated this matter thus far, as if there 
were a remedy for Judge Hunt’s mistake. Even in 
this view the error is a very grave one. But when 
we consider that in this court, there is no remedy, 
that there is no opportunity of legal exception or re- 
view, in any other or superior tribunal, the matter 
becomes doubly important. Viewed in this light, the 
right of jury trial in the United States Circuit Courts 
* becomes almost a mockery. If Judge Hunt were not 
a remarkably good and pure man, he might thus make 
himself a public curse in the discharge of his office. 
As it is, we trust that we may, without indelicacy, 
suggest the importance of allowing to the jury in 
eriminal cases, such powers as the broadest and most 
liberal construction of legal principles will imply. 
Where there is no appeal it is better to erron the 
safe side. 

We are sorry that the case was not left to the jury 
for other than general reasons. The jury would un- 
doubtedly have eonvicted her, just as they did the 
inspectors, and it would have spared the public a great 
deal of fault-finding, and scolding and “stumping” on 
the part of Miss Anthony and her friends. Miss 
Anthony deserved conviction and punishment if any 
one ever did. She intended deliberately to break the 
law. She cared not if in doing so she involved others 
in trouble, as she did. A monomania always makes 
its victims selfish. Ifshe is dissatisfied with our laws 
she would better adopt the methods of reform that 
men use, or better still, emigrate. We can well afford 
to lose her who rehearsed the story of her wrongs in 
public addresses, “in twenty-nine of the post-office 
districts of Monroe and twenty-one of Ontario, in her 
canvass of those counties, prior to her trial,” and Miss 
Matilda Joslyn Gage, who made a speech on this sub- 
ject “in Canandaigua and sixteen other towns of 





Ontario county, previous to Miss Anthony’s trial, 
June 17, 1873,” with a view, of course, of influencing 
public opinion in that region so that a conviction 
could not be had. We say it is a great pity that 
Judge Hunt did not give these ladies an opportunity 
to test the effect of their eloquence so plentifully spiced 
with falsehood and ignorant misrepresentations. A 
verdict of guilty, with the contemptuous fine of $100 
which he imposed, and the still more contemptuous 
refusal to commit her until she paid it, although she 
tried to bully him into putting her in prison, “asking 
not leniency at his hands, but rather the full rigors of 
the law,” would have left Miss Anthony and Miss 
Gage little opportunity for pluming themselves. And 
yet, if the result of this trial shall be to correct the 
practice in this court, so as to give the prisoner an 
appeal, we shall be satisfied even to endure some 
more “speechifying ” from Miss Anthony. 
————_+ oe —__—_. 


CURRENT TOPICS. 


The United States Circuit Court for Wisconsin, 
Judges Davis, Drummond and Hopkins sitting, has de- 
nied the injunction asked for by the Chicago and North- 
western Railway Company, to restrain the enforcement 
of a statute of the State of Wisconsin, popularly known 
as the “Potter Railroad law.” This law established 
a freight and passenger tariff for each of the railroads 
doing business in Wisconsin. No written opinion 
was prepared Judge Drummond announced the 
judgment of the court upon the several points raised. 
The Constitution of the State reserved to the legisla- 
ture the right to “ alter or repeal” all railroad char- 
ters, and the court held that all the rights and inter- 
ests of the company were subject to this paramount 
condition. The court, however, declined to decide 
until further argument had been made, whether the 
State could arbitrarily fix certain rates for inter-State 
traffic, as the right to lower rates implies, also the 
right to raise them. The decision was received with 
great glee by the Grangers, the Governor causing a 
hundred guns to be fired in honor “of the victory,” 
but the game was hardly worth the candle. The real 
point in the case was the one not decided, and that 
may go against the State, on the authority of The 
State Freight Tax Cases, 15 Wall. 232. 


The retroactive provision relative to petitions for 
involuntary bankruptcy, in the recent amendments 
to the Bankrupt Act, is likely to lead to serious incon- 
venience. Cases commenced since the first of Decem- 
ber are pending in various stages of advancement, 
and are all alike affected. Judge Blodgett, in the 
opinion published by us last week, held, that the 
allegation that the requisite number of creditors have 
joined in the petition, must appear on the face of the 
petition before the debtor can be required to show 
cause, or even file a schedule of his creditors. Judge 
Treat of the United States District Court for the 
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Eastern District of Missouri, has issued general orders 
in which he takes the same view. Indeed, we do not 
see how any other construction could be well put upon 
the language of the act. Judge Treat, in his orders, 
requires petitioning creditors in all compulsory cases 

since December first last, to amend their 
petitions within thirty days in conformity with sec- 
tion 12 of the Amendment; gives the debtor five days, 
after notice of the filing of the amended petition, or, 
if no notice is given, after the expiration of the thirty 
days, to deny or admit that the proper number of 
creditors have petitioned, and to file a list of creditors; 
and provides that if the register shall certify that the 
required number and amount have not petitioned, the 
petitioning creditor shall have twenty days to secure 
the names of other creditors to the petition. All pro- 
ceedings in compulsory cases are suspended until 
further order. 


The Supreme Court of Illinois has just decided a 
case arising under a statute substantially identical 
with the “civil damage act” of this State— chap. 
646, Laws 1873. The action was brought by a widow 
to recover damages for injury to her means of sup- 
port, by reason of the death of her husband. The 
evidence showed that the husband got a drink of 
whisky at the saloon of the defendant on the after- 
noon before his death, became intoxicated, and was 
seen going into the saloon of defendant as well as of 
others. He was found next morning on the railroad 
track, cut to pieces, evidently by a passing train, 
and the court held this was sufficient to warrant the 
jury in finding the cause of his death to be intoxica- 
tion, produced “in whole or in part” by the liquor 
sold him at the defendant's saloon, and that it was no 
defense to show that other persons sold liquor to the 
deceased that might have contributed to his intoxica— 
tion. The jury assessed the damages against defend- 
ant at $2,000. 


We have several times pointed out what we be- 
lieve to be defects in the management of the average 
law schools of the country. ‘ In speaking of this sub- 


ject, the Central Law Journal says: “As practically 
conducted at present, we doubt the beneficial effects 
ef law schools upon the profession or the public. 
This is the period of “commencements,” when, in 
the various States, literally hundreds of young law- 
yers are made and turned out as with machinery. 
Let us not be misunderstood. Law schools are valu- 
able as means of instruction, and if they were pro- 
hibited from graduating students except those who 
had attended ¢wo full courses of instruction in differ- 
ent years, or in lieu of one of the courses two full 
years in some law office, their effect would undoubt- 
edly be good. But in almost all the law schools stu- 
dents are admitted fresh from the field, plow or col- 
lege, and at the end of one year’s course (about eight 
er nine months’ actual study) graduated under laws 








which entitle the graduate to full admission to the bar 
without further examination. This is wrong. It is 
& permanent injury to the young man who is thus 
prematurely made a lawyer. It is an injury to the 
profession, and an injury to the community. We 
protest against it. Many of the young men thus 
“turned out” as lawyers are not competent, by reason 
of their inexperience, to take charge of the business 
which they are supposed to understand. Unless this 
evil of rapid graduation be reformed, the profession 
ought to set their faces against law schools. But 
what is better is that the profession shall encourage 
law schools, but see that, by proper legislation, they are 
prevented from such rapid and superficial processes 
of manufacture. One school says we can’t adopt the 
reform of requiring attendance upon two full courses, 
because it will drive all the students to some institu- 
tion which requires only one course. This is the 
practical difficulty in the way, and it can best be met 
by legislation, requiring two years in a lawyer's office 
as a substitute for one year’s course of instruction in 
a law school, and by requiring young men who 
graduate also to submit to an examination before 
admission to the bar.” 


The Circuit Court of the United States for the 
Southern District of Illinois, held by Mr. Justice 
Davis, Drummond, Circuit Judge, and Treat, District 
Judge, has decided in the People v. The Chicago & 
Alton Railroad Company, that the act of Congress of 
April 20, 1871 (17 Stats. at Large 13, § 1), to enforce 
the Fourteenth Amendment, relates to actions, suits 
and proceedings originally commenced in the District 
and Circuit Courts of the United States, and does not 
authorize the transfer of causes from the State to the 
Federal Courts, though brought under a State law 
which attempts to deprive persons of rights secured 
by the Constitution of the United States. The State 
commenced a prosecution in its own name against 
the railroad company, a corporation of Illinois, for a 
violation of the act of Illinois of May 2, 1873, in the 
Circuit Court of Sangamon county. After the action 
was commenced the defendant filed a petition, which 
alleged, in substance, that the railroad company 
claimed rights, privileges and immunities secured by 
the Constitution of the United States, and that, under 
the color of the act of Illinois above mentioned, the 
company was subject to be deprived of the same, and 
asking for a writ of certiorari to the State Court, 
where the action was pending. The court held as 
above stated. Ofcourse if the decision of the Supreme 
Court of Illinois be in favor of the validity of the act, 
a writ of error would lie under the twenty-fifth sec- 
tion of the Judiciary Act. 

—_———_~+>___———. 

The codification of the tariff laws contained in the 
revision of the United States Statutes will, it is ex- 
pected, do much to prevent conflicting decisions by 
officials. 
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NOTES OF CASES. 

The article of our correspondent last week, on the 
“ Use of the Term ‘ & Co.,’” reminds us of an inter- 
esting case in that regard, decided at the last Rens- 
selaer Special Term, Ingalls, Justice. The action was 
brought by A: on a promissory note payable to the 
order of “ A. & Co.,” and the complaint alleged that 
at the time of its execution, A. was “ engaged in busi- 
ness under the name of A. & Co.” The defendant 


demurred, and on motion the demurrer was held 
frivolous, for the reason that it did not appear on the 
face of the complaint that A. was alone engaged in 
the business, and that the term “& Co.” might not 
represent another real person. 


A novel question was presented in Williams v. 
Firemen’s Fund Insurance Co.,54 N. Y. 569. The 
action was on a fire policy, containing a prohibition 
against storing petroleum, etc., on the premises. The 
defendant claimed an infraction of this provision. It 
seemed that the plaintiff, who had been in the army 
during the late war, had received a gunshot wound 
resulting in a cutaneous disorder, which he treated 
by an application of crude petroleum oil to the surface 
of his body, and for that purpose he kept crude petro- 
leum in a jug on a shelf in his room, and had some 
quarts of it in the building at the time of the fire. 
It was not pretended that the fire proceeded from or 
was aided by this material. The court held that this 
was nota “storing” within the meaning of the policy. 
Commissioner Reynolds suggested that even if the 
plaintiff had taken a quantity of the oil in- 
ternally it would not have amounted to a “storing” 
on the premises. We are very glad this is so settled. 
Any other decision would have been an ungenerous 
requital for the sufferings of the plaintiff in the 
cause of his country, and would operate to retard en- 
listments in the event of another unholy rebellion. 
Let it once be adjudged that a man must not only 
bleed but itch for his country, unallayed by emollients 
of an inflammable nature, or run the risk of having 
his property destroyed by fire without the power of 
enforcing his insurance, and our liberties are no longer 
secure. 


In Messenger v. Pennsylvania Railroad Company, 7 
Vroom. 407, it was decided that an agreement by a 
railroad company to carry goods for certain persons 
at a cheaper rate than they will carry for others, 
under the same conditions, is void, as creating an ille- 
gal preference. The court cites as an authority this 
sentence from Smith’s Leapine Cases: “The hire 
charged must be no more than a reasonable remu- 
neration to the carrier, and, consequently, not more 
to one (though a rival carrier) than to another for 
the same service.” The only reference to the place 
from which this expression is taken is the page 174. 
Neither case, volume nor edition is mentioned. It is 
not contained on page 174 (marginal) in either volume 








of Smith's Leading Cases, nor on page 174 in either 
the sixth or seventh American editions. We find, 
however, on page 388 (marginal 301), volume 1, this 
expression : ‘‘The hire charged must be no more than 
is reasonable remuneration to the carrier, though at 
common law there is no liability to carry at equal 
rates for all customers;” and Bawendale v. Hastern 
Counties Railway Company, 4 OC. B., N. 8., 63, and 
several other cases are cited in support of the state- 
ment. The latter statement is probably a revision of 
the one quoted in the opinion, and was, we presume, 
made by the English editors. If this is so, it gives 
rise to a regret tiat these editors have not indicated 
their handiwork that we might know when we are 
quoting Smith and when the editors. Jt is true that 
Mr. Smith’s definition of the common-law rule, ag 
quoted in the opinion, was criticised by one of the 
judges in Baxendale v. Eastern Counties Railway, but 
the crit.cism was cursory, and beside the case. In 
Sandford v. The Catawissa, etc., R. R. Co., 24 Penn. 
378, the court held that the common-law rule was and 
is, that the common carrier cannot discriminate, and 
that decision has been followed in the more recent 
cases. A similar doctrine was held in New England 
Ezepress Co. v. Maine Central R. R. Co., 57 Me. 
188, 2 Am. Rep. 31, wherein an agreement by the de- 
fendant to give to one express company the exclusive 
right to carry express matter in its cars was held void, 
and that defendant was liable to plaintiff for refus- 
ing it equal facilities. 





ro 


WARRANTY OF CARE. 
II. 

As the result of the two cases of Redhead v. Midland 
Railway Company, 17 W. R. 737, L. R., 4 Q. B. 379, and 
Francis v. Cockerell, 18 W. R. 668, L. R., 5 Q. B. 184, 
501, the law seems to be clearly laid down that, on the 
one hand, a person letting a thing for hire, or receiving 
hire for its use, is not an insurer against all defects, 
but, on the other hand, that he is an insurer in respect 
of defects which reasonable care might have prevented 
— whether his own care or that of the maker; and 
further, the last-named case seemg to warrant the 
statement that nothing here turns on whether the 
thing let is movable or immovable. As these are 
decisions of the Court of Exchequer Chamber we might 
have looked upon them as practically final. 

But in Searle v. Laverick, 22 W. R. 367, L. R., 9Q. B. 
122, the Court of Queen’s Bench was called on to apply 
these principles to the following facts: A livery-stable 
keeper had placed a carriage intrusted to his care in 
an unfinished building in his yard, which was still in 
the contractor’s hands. While there, the carriage was 
injured by the fall of the building, which was blown 
down, owing (as it must be taken) to the neglect of the 
contractor’s workmen. That the building was un- 
finished was considered by the court to be, under the 
circumstances, immaterial; the question therefore 
simply was, whether the defendant, the livery-stable 
keeper, was to be considered as having (like the carrier 
and the owner of the race-stand) warranted that the 
building, for the use of which he received reward; was 
safe, so far as ‘“‘the exercise of reasonable care and 
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skill could make it; "’ or whether his duty only was to | a reference to Pothier, and an illustration given by 


“take reasonable care that any building in which the 
carriage was deposited was in a proper state, so that it 
might be reasonably safe there.’’ The court (consist- 
ing of Blackburn, Mellor and Lush, JJ.), after reserv- 
ing judgment, held that the duty was only of the latter 
kind. The judgment is evidently prepared with much 
care, and after a full consideration of Redhead v. Mid- 
land Railway Company and Francis v. Cockerell, it is, 
therefore, of course, probable that it is right; but we 
must confess to some difficulty in following the reason- 
ing of the learned judges, and a hesitation which is not 
diminished by observing that they candidly admit the 
ratio decidendi to be somewhat vague and indefinite. 
They apply as the touchstone Lord Holt's famous 
judgment in Coggs v. Bernard, Lord Raym. 909; 
they exclude the case from the first class mentioned 
by him, where the bailee is an insurer— namely, the 
class of innkeepers and carriers of goods; they say, 
therefore, that it falls within the second class, the class 
of bailees for reward not exercising a “ public employ- 
ment,’’ and that the rule applicable, according to Lord 
Holt, is that such bailees are only bound to take rea- 
sonable care, because “it would be unreasonable to 
charge them with a trust farther than the nature of 
the thing puts it in their power to perform it.” 

In the first place it is to be observed that this is the 
class under which the defendants in Redhead v. Mid- 
land Railway Company and Francis v. Cockerell fell, 
unless the bailee of a person is in a different position 
from a bailee of a thing (and the reason for limiting 
the duty to that of taking reasonable care is as strong 
in the one case asin the other), yet a much greater 
duty was certainly imposed on those defendants. 
However, the court seem not to intend to draw any 
distinction of this kind, but they say, ‘‘where the 
matter is not already decided by authority, the prin- 
ciple by which the court is to be guided in determining 
what is the obligation implied by law, is that given by 
Lord Holt in Coggs v. Bernard — that it would be un- 
reasonable to charge the bailee with a trust further 
than the nature of the thing puts it into his power to 
perform it.’” Now in substance, this amounts to say- 
ing that the liability of the carrier of passengers, which 
was recognized, and of a letter of places ona stand, 
which was decided upon, in Francis v. Cockerell, are 
exceptional cases, not, as would be supposed from the 
language there used, illustrations of a rule; and from 
the context of the passage just quoted it is evident 
that this is what is really meant. It is true the court 
substitute for Lord Holt’s rule, that the duty of the 
bailee is only to take reasonable care, the reason of his 
rule, that the duty is not to exceed what the nature of 
the thing puts in the bailee’s power to do; but inas- 
much as the exercise of care by another person (namely, 
by the manufacturer or the builder) is certainly a thing 
not in the bailee’s power to secure, by making him 
answerable for its neglect you are certainly just as 
much exceeding the reason of the rule as the rule itself. 
The case of Francis v. Cockerell is therefore clearly 
treated as exceptional, unless indeed the reading given 
to this reason by the Queen’s Bench is (as we rather 
suspect it to be), that it is ‘‘ unreasonable to charge the 
bailee with a more than reasonable obligation; ”’ and 
that consequently the rule is, that he shall be charged 
with such an obligation as it is reasonable to charge 
him with; in which case Francis v. Cockerell would 
certainly not be exceptional, provided only the decis- 
ion is reasonable. The passage quoted is followed by 





him of a cooper supplying wine casks, which is not the 
case of a bailee at all, and throws, sofar as we can see, 
no light on the subject. 

But then comes what seems to show the basis on 
which the judgment rests, and that basis is the read- 
ing of the rule which we have just described. The 
court say that unless there is a real distinction between 
the case in hand and Francis v. Cockerell the same con- 
tract ought to be implied ; that nice distinctions ought 
not to be drawn; that it is very difficult to draw the 
precise line between cases where the warranty should 
be implied and where it should not; but that the pres- 
ent case is on a different side of the line from Francis 
v. Cockerell. The first reason seems to be that there is 
no decision to the contrary, a reason which does not 
go far. The second is, that a livery-stable keeper or a 
warehouseman is usually tenant of the building in 
which he stores the goods intrusted to him, and that a 
tenant gets no impiied covenant from his landlord that 
the building is fit for the purpose for which it is let. 
The logic of this is obscure; it appears to mean that 
because when an owner parts with the possession of 
his house to a tenant the maxim of caveat emptor ap- 
plies, therefore, where the owner of a chattel parts 
with the possession of it to some one else for safe cus- 
tody in a house, some similar or analogous rule applies 
against the bailor who parts with the possession, and 
in favor of the bailee who takes it. If the suggestion 
is that the bailee ought not to be held to give a war- 
ranty as to another’s care, because he does not get one 
from that person, the argument implies that in every 
case where he does get such a warranty, he would be 
able to recover over against the original defaulter the 
same damages which he would, if liable himself, have 
to pay ; aproposition which it would, we think, be hard 
to establish. 

Now the question arises, are we to look upon Francis 
v. Cockerell as law, or are we not? That the case went 
a great way we do not attempt to deny; but it was the 
unanimous decision of the Queen’s Bench and the Ex- 
chequer Chamber, and the learned judges who decided 
it certainly did not think they were deciding upon an 
exceptional case, or making a rule only for the benefit 
of the occupants of race-stands. But if it islaw, what 
is the rule it establishes? and is that rule consistent or 
inconsistent with Searle v. Laverick? If consistent, 
what is the real ground of distinction between the 
cases? For an intelligible answer to these questions 
we can only look to some further decision in the Ex- 
chequer Chamber itself.— Solicitors’ Journal. 


ys 
a 


EXONERATION FROM PERFORMANCE OF A 
CONTRACT BY DEFAULT OF THE OTHER 
CONTRACTING PARTY. 

We have on several occasions referred to the question 
how far the default of one party to a contract relieves 
the other party from performance, and the cognate 
question of how far a party to a contract is released by 
circumstances making a complete fulfillment according 
to the intention of the parties impossible. The former 
class of cases has been recently illustrated by the de- 
cision of the Court of Common Pleas in Freeth v. Burr, 
22 W. R. 370. In none of the cases of this class refer- 
red to above, except Ea parte Re Edwards, 
21 W. R. 349, L. R., 8 Ch. 289, did the question turn 
upon default in making payment for goods actually de- 
livered; and in that case the question was complicated 
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by the circumstances that insolvency had supervened. | amounts to an indication on the part of the assertor of 


It was there held that the trustee in bankruptcy of the 
buyer, who had failed to pay for the last installment, 
was not entitled to require any further delivery with- 
out paying the existing debt, as well as being ready to 
‘pay cash for any further delivery which he required. 
And not only the facts but both the reasoning and the 
expressions of the judgment limit the decision to the 
case of insolvency. In the earlier case indeed of Withers 
v. Reynolds, 2 B. & Ad. 882, so often cited on both sides 
of this question, and so often explained away, the actual 
default which was held to discharge the seller from 
further delivery was merely a default in payment on 
delivery for one load, when, according to the contract, 
the buyer was bound to pay for each load on delivery. 
That refusal, however, was made in a form which im- 
‘ported that the buyer would not pay for any of the 
loads to be afterward delivered according to the con- 
tract, and three of the judges who decided the case 
(Lord Tenterden, C. J., Parke, J., and Patterson, 
J.) clearly took it in that sense. Now in the case of 
Freeth v. Burr there was nothing of this import; but 
the buyer had claimed to deduct a sum in respect 
of damages for delay from the price to be paid for 
the first installment of goods actually delivered; and 
had refused to pay without making this deduction; 
thereupon the seller had refused to proceed with the 
delivery of the second installment, and for this alleged 
breach the action was brought. Certainly there was no 
case which at all came up to this contention on the part 
of the seller. Asarule, the mere payment of money 
has not been considered to be so much of the essence 
of the contract that failure to pay at the right time has, 
except in the case of insolvency, or where it is expressly 
so provided, dispensed the other side from performance. 
The failure to pay at the stipulated time (in contradis- 
tinction to the general liability to pay which is involved 
in insolvency) does not, like the failure in some other 
stipulations, involve a total failure of consideration, or 
an alteration in the substance of the consideration, ora 
frustration of the object of the contract. No doubt one 
who sells contemplates having his money according to 
his ‘contract; but, regarding money as a commodity 
always obtainable at its proper price, which is the view 
the law uniformly takes, and treating the delay of pay- 
ment as a thing which can be wholly compensated for 
by damages in the shape of interest, mere delay of pay- 
ment cannot be looked upon as affecting fatally the 
character or object of the contract. Yet Withers v. 
Reynolds seems an authority for saying that where 
there is not a mere failure to pay according to contract, 
but something amounting to a refusal beforehand to 
pay according to contract for subsequent deliveries, 
that refusal in effect amounts to such a repudiation of 
his obligation on the part of the buyer as precludes him 
from enforcing those subsequent deliveries. But the 
interpretation put upon that case by Lord Coleridge, 
C. J., and assented to by Keating and Denman, JJ.; in 
the case of Freeth v. Burr, and which is also applied, by 
the Chief Justice, at least, to Hoare v. Rennie, 8 W. R, 
80,5 H. & N. 14, is that “‘the true question is whether, 
when one party claims to be set free by the action of 
another party, the action of that other party amounts 
to an affirmative assertion of hisabandonment. Non- 
payment on the one side, or non-delivery on the other, 
may amount to such an act or assertion, or, at all events 
it may afford sufficient evidence of such an intention 
to go toa jury — that is to say, it may justify a judge 
in holding, or a jury in finding, that such an act 


his intention to abandon the contract, and so to set 
free the other party.” 

' Now what, in effect, does this amount to? It cannot 
mean that there must exist in fact an intention on the 
part of the defaulting party to abandon his rights 
under the contract; on the contrary, he claims to have 
the other party perform his part of the contract for 
the benefit of him, the defaulting party. The “ aban- 
donment,” therefore, is not that sort of express repu- 
diation which, in many cases (of which Frost v. Knight, 
20 W. R. 471, L. R. 111, is one of the most recent and 
best known), has been held to entitle the other side to 
sue as upon a broken contract, without waiting for 
the time when performance should be due, and which 
amounts to an assertion by the defaulting party that 
he will have nothing more to do with the contract. It 
is something, indeed, which cannot be properly de- 
scribed as an abandonment of the contract at all, for 
a& man may abandon what is in his own power, and two 
contracting parties may mutually abandon and rescind 
the contract between them, but une contracting party 
cannot properly be said to abandon a contract by which 
he is bound; but it is something which, if properly 
described as an abandonment, is the abandonment by 
one party of his rights under the contract, not ex- 
pressly, but by an implication contradicting his express 
intention—an abandonment which is implied from 
the inconsistency of his acts or his declared intention 
as regards his own obligation, with the performance of 
the contract according to its terms. Does this theory 
really get us any farther forward ? It comes to no 
more than this—that a party may so repudiate his 
obligations under the contract as to abandon his 
rights, contrary to his meaning and intention, by 
inference of law; but nothing is gained by using the 
word “abandonment,” which expresses a voluntary 
renunciation; whereas the loss of the right to enforce 
the contract is not the result of any such voluntary 
renunciation on the part of the defaulter, but follows 
from the repudiation by him of his obligations under 
the contract. What, therefore, is pointed at as 
amounting to a release of the other side. though the 
language chosen is unfortunate, seems to be the repu- 
diation on the part of a contracting party of his obli- 
gations under the contract. But then the question 
arises, what will amount to such a repudiation? If 
Withers v. Reynolds is good law (and it has been always 
so treated), if the one party says, in effect, “I call upon 
you to perform your part of the contract, but I give 
you notice that I shall not perform my corresponding 
obligation,’’ that amounts to such a repudiation of his 
own part as will entitle the other side to refuse to go 
on performing his part under those conditions. Per- 
haps, also, if the breach of his obligation by one party 
is so considerable and systematic as to justify the con- 
clusion that he has no real intention of performing his 
obligations, that will amount to such a repudiation. 
But in the absence of such express repudiation, or acts 
justifying such a conclusion, the breach or non-per- 
formance by one party affords no groundto the other 
party for refusing to fulfill the obligations on his side. 
In short, though mere non-performance is not repudia- 
tion, yet it may be evidence of repudiation. Sounder- 
stood, the case of Freeth v. Burr would lay down an 
intelligible rule, and one more thoroughly logical and 
consistent than has been yet propounded; it must, at 
the same time, be allowed that it will not suffice to 





reconcile all the cases; but since the cases are at pres- 
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ent admitted to be irreconcilable this cannot be re- | legal or constructive fraud (Grover, J., dissenting); also 


garded as forming any objection toit. It may be added 
that it seems a corollary from this proposition that if 
such a repudiation is established as will free the other 
side from continuing to perform, that repudiation 
would, at the same time, on the principle of Frost v. 
Knight and similar cases, give the other side a right of 
action for breach of the contract. 

It remains to be observed that this class of cases can- 
not be considered as affecting the well-settled rule 
established by Freeman v. Taylor, 8 Bing. 124, and 
carried toa still greater length in Jackson v. Union 
Marine Insurance Company, 22 W. R. 79, L. R., 8 C. P. 
572. The class of cases commented on above refers to 
the sale of goods, as to which it is supposed (as a rule, 
correctly) that the deficiency can be supplied by the 
market, and rights adjusted by reference to its prices. 
The case is materially different where the contract 
refers to a specific chattel like a ship, and a definite 
and complex adventure like a voyage. — Solicitors’ 


Journal. 
—— +> o__— 


COURT OF APPEALS ABSTRACT. 


ACTION. 

Po ae stg greg committed by a pas- 
—This is an action to recover 

po ee for the death of A. D. Putnam, plaintiff’s in- 
testate, who was killed by William Foster. It ap- 
peared upon the trial that plaintiff’s intestate in com- 
pany with two females took passage upon defendant’s 
car. Foster, who was intoxicated, subsequently got on 
the front platform of the car, and after riding there a 
short distance opened the door of the car and insulted 
and annoyed the ladies. Putnam requested the con- 


ductor to make Foster keep quiet; the conductor 
directed him to sit down and be quiet; he sat down 
near Putnam, and after the conductor returned to the 
rear platform, addressed to Putnam abusive and 
threatening language in a low tone not audible to the 


conductor. After remaining a short time he returned 
to the front platform where he remained quietly until 
Putnam left the car, when he jumped therefrom with 
the car hook; and as Putnam was assisting his com- 
panions to alight Foster struck him with the car hook, 
causing his death. Held, that the evidence did not 
show a neglect of duty on the part of the conductor, 
or want of proper care and vigilance on the part of 
any of defendant’s servants, certainly none connected 
with the attack upon Putnam or to which it could be 
legally or logically traced, and that defendant was not 
liable. Putnam, Admv’s, etc., v. Broadway & 7th Ave. 
R. R. Co. Opinion by Allen, J. 


ARREST AND BAIL. 

Action to recover the purchase-price of a quantity of 
malt alleged to have been sold by plaintiff’s firm to 
defendant. An order of arrest was granted upon an 
affidavit stating that the sale of the malt was induced 
by fraudulent representations on the part of the defend- 
ant. It appeared from the papers on the motion to 
vacate the order of arrest, that defendant’s business was 
conducted by one B, who made the purchase of plain- 
tiff’s firm; that defendant did not know of the pur- 
chase or of the representations made thereon until the 
service of the papers inthe action. Held, that defend- 
ant could not be arrested; that the provisions, § 179, 
sub. 4 of the Code, apply only to actual, personal fraud 
on the part of defendant, and do not include merely 





held, that statutes authorizing arrest and imprison- 
ment for debt, although remedial to the extent that 
they are designed to coerce payment, are also regarded 
as penal, and are not to be extended by construction 
so as to embrace cases not clearly within them. Hath- 
away, survivor, etc. v. Johnston. Opinion by Andrews, 
* CONVERSION. 

Sale in good faith: leaving property in vendor’s hands. 
—Action for the conversion of certain personal 
property. Plaiutiff claimed that he purchased the 
property in good faith, and for a valuable considera- 
tion of one N. After the sale the property was left in 
the vendor’s possession, and was levied upon by virtue 
of an execution against N., in favor of defendant. 
Defendant’s counsel upon the trial, among other 
things, requested the court to charge that it was plain- 
tiff’s duty to give some reason, which the court should 
approve, for his leaving the goods in N.’s possession. 
This the court refused to charge. Held, no error; that 
plaintiff was not required by the statute of frauds (2 
R. 8. 136, § 5) to show as against defendant, in addition 
to proof of, or in order to establish the bona fides of 
the sale, that there was a valid excuse for leaving the 
property in the vendor’s possession. Mitchell v. West. 
Opinion by Rapallo, J. 


CONVEYANCE — PRACTICE. 


R. owned certain premises upon which was a saw- 
mill; he conveyed by metes and bounds that portion 
thereof upon which the mill was located, with appur- 
tenances, describing it as his mill property. There was 
a piece of land between the premises conveyed, and the 
highway which had been used for many years as a way 
to the mill, and as a mill-yard for storing logs. There 
was no other access to the mill from the highway, and 
the use of this piece of land was necessary to the mill 
asamill-yard. Held, that the principal thing conveyed 
carried with it an easement in said land for a way and 
for a mill-yard. 

Also held, that in determining how much passed as 
an incident appurtenant to the premises conveyed, the 
necessity of the mill for its full and free enjoyment 
controls. 

Also held, that the fact that the owners of the land 
subject to such easement had exacted toll for its use 
as a mill-yard, of the occupants of the mill, did not, as 
against one not showing himself prejudiced thereby, 
vary the rights of the parties or estop the owner of the 
mill property and his licensees from insisting upon his 


actual rights. 
’ ‘The opinion of the grantee in such a deed of the 


effect thereof, or as to what the effect should be, can- 
not affect the rights of a subsequent grantee who has 
bought with a right to rely and relying upon his grant- 
or’s title. 

A party seeking to enforce the rule that facts though 
proven are not available unless pleaded, must take his 
ground at the trial, otherwise he cannot avail himself 
thereof on review. Voorhees v. Burchard. Opinion 


by Folger, J. 
CRIMINAL LAW. 

Evidence: practice. — Plaintiff in error was indicted 
for receiving stolen goods. Upon the trial the prosecu- 
tion, for the purpose of proving the scienter, showed 
that the accused had received property from other per- 
sons, knowing the same to have been stolen. Held, 
error. 














show that he is not guilty of another offense, this does 
not justify evidence on the part of the prosecution to 
prove that he is guilty of such other offense. 

Calling out evidence for one purpose apparently in- 
nocent, and using it for another purpose, which is ille- 
gal and improper, if it is manifest that the avowed 
object is colorable merely, is error. Coleman v. The 
People. Opinion by Allen, J. 


GIFT. 


This was an action brought to recover the balance of 
a book account alleged to be due from defendant. 
Plaintiff, with an intent to give the account to defend- 
ant, received a dollar from him which was credited, 
and then the account balanced by this entry: “ Gift to 
balance account.’”’ Plaintiff also gave to defendant a 
receipt, stating in substance that he had received one 
dollar in full to balance all accounts. Held, that this 
constituted a valid gift, and plaintiff could not recover. 
(Ryan v.Wood, 48 N. Y. 204, and Bunge v. Koop, id. 
225, distinguished.) Gray v. Barton. Opinion by 
Grover, J. 

INSURANCE DEPARTMENT. 

M., the Superintendent of the Insurance Depart- 
ment of the State of New York, resigned on the 13th 
day of May, 1872. C., who was then deputy, performed 
the duties of superintendent until November 29, 1872, 
when C. was appointed superintendent. Held, that 
under the provisions of the act to establish an Insur- 
ance Department (§ 2, chap. 366, Laws of 1869), the 
deputy became, upon the resignation of M., acting su- 
perintendent ; that his acts were to all intents and pur- 
poses those of the superintendent; and that he was en- 
titled tothe salary of that office solong as heso con- 
tinued to act. People ex rel. Church v. Hopkins, Comp- 
troller, etc. Opinion by Grover, J. 

PARTNERSHIP. 

Action against estate of deceased partner: pleading.— 
Action against defendant as executrix, etc., of C. to 
recover an indebtedness of the firm of D. & C., of which 
firm defendant’s testator was at the time of his death 
apartner. Plaintiff had recovered a judgment there- 
for against D., the surviving partner, execution was 
issued thereon, and returned unsatisfied. Upon the 
opening of plaintiff's case, defendant’s counsel moved 
for a dismissal of the complaint upon the ground that 
it did not state facts sufficient to constitute a cause of 
action, inasmuch as‘it did not allege that the surviv- 
ing partner was insolvent. The motion was denied, and 
defendant’s counsel excepted. There was evidence 
given tending to show that D., the surviving partner, 
had property liable to levy and sale on execution suf- 
ficient to satisfy the judgment. The court below ruled 
that even if this was proved, in the absence of any proof 
of collusion, the return of the sheriff was sufficient to 
sustain the action, and defendant’s counsel excepted. 
Held, no error; that a partnership creditor may en- 
force payment against the estate of the deceased part- 
ner, without bringing an action against the survivor, 
when he can prove the insolvency of the latter, or he 
may exhaust his legal remedy against the survivor, and 
then proceed against the deceased partner’s estate 
Pope et al. v. Cole, executrix, ete. Opinion by Grover, J. 

TOWN BONDING. 


Under the provisions of the act of 1869, authorizing 
municipal corporations to aid in the construction of 
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If a prisoner upon trial for one offense calls out upon | railroads (chap. 907, Laws of 1869), as amended in 1871 
cross-examination, without objection, facts tending to | (chap. 925, Laws of 1871), in order to give the county 
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judge jurisdiction, the petition must show that the 
petitioners are a majority of the tax payers of the mu- 
nicipal corporation to which it relates, ‘not including 
those taxed for dogs or highway tax only.” People ex 
rel. Green v. Smith, County Judge of Ontario Co., et al, 
Opinion by Andrews, J. 





RESTRAINT OF TRADE, 


SUPREME COURT OF THE UNITED STATES— OCTO- 
BER TERM, 1873. 


THE OREGON STEAM NAVIGATION CoMPANY, Plaintiff 
in Error, v. WaNsoR et al. 


The California Steam fovigetion Company sold to vutiness oo 
who was en he steam rote peg: a b 
the Columbia ee, a aaa subject to th 
that the plaintiff should not run nor suffer to mo oe run the 
said steamer on the routes of travel ,S waters of be 7 
fornia for the period = ten years. eg 4 3 ee Ap te on 
e fo: 


tion, and to the further stipulation that te 

be used or run on the Columbia river ae ten Eo ney “Tn 
an action to recover damages for a breach b: 

of these stipulations, held (Justices Clifford. Swa: e ani 
Davis, dissenting), that the stipulations were wage 





In error to the Supreme Court of the Territory of 
Washington. 

Mr. Justice BRADLEY delivered the opinion of the 
court. 

This action was brought in a District Court of Wash- 
ington Territory to recover $75,000 as stipulated 
damages for the breach of a certain agreement between 
the parties. The complaint was demurred to, and the 
demurrer was sustained, and the action dismissed. 
The plaintiff brought a writ of error to the Supreme 
Court of the territory, which affirmed the judgment. 
This is a writ of error to the judgment of the Supreme 
Court, and brings up for consideration simply the suffi- 
ciency of the complaint. 

The principal facts set out in the complaint are the 
following: It states that in 1864, the California Steam 
Navigation Company being engaged in steam and other 
transportation on the several routes of travel on the 
rivers, bays, and waters of the State of California, sold 
to the plaintiff, being a company engaged in the like 
business on the Columbia river and its branches, in 
Oregon and Washington, the steamer ‘‘New World,” 
for $75,000, subject to a stipulation, amongst other 
things, that the plaintiff should not run or employ, or 
suffer to be run or employed, the said steamer upon 
any of the routes of travel, rivers, bays, or waters of 
the State of California for the period of ten years from 
the lst day of May, 1864; that on the 18th day of Feb- 
ruary, 1867, the plaintiff sold the same steamer to cer- 
tain of the defendants for the sum of $75,000, subject 
to a stipulation and covenant that the said steamer 
should not be run or employed upon any of the routes 
of travel, or the rivers, bays, or waters of the State of 
California, or the Columbia river and its tributaries, 
for the period of ten years from the first day of May, 
1867; and that for a breach of said covenant the de- 
fendants, to wit, the vendees of the vessel as princi- 
pals, and the other defendants as sureties, should pay 
$75,000 as actual liquidated damages. The complaint 
further averred, that at the time of the second sale of 
the steamer, and up to the commencement of the suit, 
the California Steam Navigation Company were en- 
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gaged with numerous steam and other vessels in navi- 
gating the waters of the State of California; and that 
the Oregon Company, the plaintiffs, were likewise 
engaged in the navigation of the Columbia river and 
its branches; and that at the time of said sale to the 
defendants, the latter were engaged in navigating the 
waters of Puget Sound, and were in nowise engaged in 
the navigation of the waters of Oregon or California, 
or of any of the waters described in the stipulation. 
The breach complained of is, that the steamer has been 
engaged from the first of November, 1868, to the com- 
mencement of the suit, in the transportation of pas- 
sengers and freight from the city of San Francisco to 
Vallejo, in the State of California, being a route of 
travel on the waters of the State of California em- 
braced in the stipulation and covenant. 

The case turns mainly upon the question, whether 
the covenant entered into by the defendants, whereby 


they agreed “ not to ran or employ, Or suffer to be run’ 


or employed, the said steamboat ‘New World’ upon 
any of the routes of travel, or the rivers, bays, or 
waters of the State of California, or the Columbia river 
and its tributaries, for the period of ten years from the 
first day of May, 1867,’’ etc., is valid. The objection 
urged against it is, that it is a contract in restraint of 
trade, and as such, contrary to public policy. 

It is a well-settled rule of law that an agreement in 
general restraint of trade is illegal and void; but an 
agreement which operates merely in partial restraint 
of trade is good, provided it be not unreasonable, and 
there be a consideration to support it. Chitty on Con- 
tracts, 576, 8th Am. Ed. In order that it may not be 
unreasonable, the restraint imposed must not be larger 
than is required for the necessary protection of the 
party with whom the contract is made. Ib.; Tindal, 
C. J., in Horner v. Graves, 7 Bing. 743. A contract, 

‘even on good consideration, not to use a trade any- 
where in England, is held void in that country, as being 
too general a restraint of trade; but a contract not to 
use a trade at a particular place, if it be founded ona 
good consideration, and be made for a proper and use- 
ful purpose, is valid. 2 Wms. Saund. 156, note 1. Of 
course, a contract not to exercise a trade generally 
would be obnoxious to the rule, and would be void. 

The application of the rule is more difficult than a 
clear*understanding of it. In this country especially, 
where State lines interpose such a slight barrier to 
social and business intercourse, it is often difficult 
to decide whether a contract not to exercise a trade 
in a particular State is, or is not, within the rule. 
It has generally been held tu be so, on the ground that 
it would compel a man thus bound to transfer his resi- 
dence and allegiance to another State in order to pursue 
his avocation. Taylor v. Blanchard, 13 Allen, 375; 
Dunlop v. Gregory, 6 Seld. 241. 

Bat this mode of applying the rule must be received 
with some caution. This country is substantially one 
country, especially in all matters of trade and business ; 
and it is manifest that cases may arise in which it wouid 
involve too narrow a view of the subject to condemn 
as invalid a contract not to carry on a particular busi- 
ness within a particular State. Suppose the case of 
two persons associated in business as partners, and en- 
gaged in a manufacture by which they supply the 
country with a certain article, but the process of man- 
facture is a secret; and they agree to separate, and one 
of the terms of their separation is, that one of the parties 
shall not sell the manufactured article in Massachu- 
setts, where the other resides and carries on business; 





and that the latter shall not sell the article in New 
York, where his associate is to reside and carry on 
business. Can there be any doubt that such an agree- 
ment would be valid and binding? Cases must be 
judged according to their circumstances, and can only 
be rightly judged when the reason and grounds of the 
rule are carefully considered. 

There are two principal grounds on which the doc- 
trine is founded, that a contract in restraint of trade 
is void as against public policy. One is, the injury to 
the public by being deprived of the restricted party’s 
industry ; the other is, the injury to the party himself 
by being precluded from pursuing his occupation and 
thus being prevented from supporting himself and his 
family. It is evident that both these evils occur when 
the contract is general, not to pursue one’s trade at all, 
or not to pursue it in the entire realm or country. 
The country suffers the loss in both cases; and the 
party is deprived of his occupation, or is obliged to ex- 
patriate himself in order to follow it. A contract that 
is open to such grave objection is clearly against public 
policy. But if neither of these evils ensue, and if the 
contract is founded on a valid consideration and a rea- 
sonable ground of benefit to the other party, it is free 
from objection, and may be enforced. 

In accordance with these principles it is well settled 
that a stipulation by a vendee of any trade, business, 
or establishment, that the vendor shall not exercise 
the same trade or business, or erect a similar establish- 
ment within a reasonable distance, so as not to inter- 
fere with the value of the trade, business, or thing 
purchased, is reasonable and valid. In like manner 
a stipulation by the vendor of an article to be used in 
a business or trade in which he is himself engaged, 
that it shall not be used within a reasonable region or 
distance, so as not to interfere with his said business or 
trade, is also valid and binding. The point of difficulty 
in these cases is to determine what is a reasonable dis- 
tance within which the prohibitory stipulation may 
lawfully have effect. And it is obvious, at first glance, 
that this must depend upon the circumstances of the 
particular case; although, from the uncertain charac- 
ter of the subject, much latitude must be allowed to 
the judgment and discretion of the parties. It is clear 
that a stipulation that another shall not pursue his 
trade or employment at such a distance from the busi- 
ness of the person to be protected, as that it could not 
possibly affect or injure him, would be unreasonabie 
and absurd. On the other hand, a stipulation is unob- 
jectionable and binding which imposes the restraint to 
only such an extent of territory as may be necessary 
for the protection of the party making the stipulation, 
provided it does not violate the two indispensable 
conditions, that the other party be not prevented from 
pursuing his calling, and that the country be not 
deprived of the benefit of his exertions. 

To apply these principles to the case before us: The 
California Steam Navigation Company, being engaged 
in the business of transportation on the rivers, bays, 
and waters of California, was willing to sell one of 
their steamers to the Oregon Steam Navigation Com- 
pany, which was engaged in a similar business on the 
Columbia river and its tributaries, provided the latter 
company would agree that the steamer should not be 
used in the California waters for the period of ten 
years from the first day of May, 1864. This stipulation 
was necessary to protect the former company from 
interference with its own business. It had no ten- 
dency to destroy the usefulness of the steamer, and 
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did not deprive the country of any industrial agency. 
The transaction merely transferred the steamer from 
the employment of one company to that of another 
situated and doing business in another State. It 
involved no transfer of residence or allegiance on the 
part of the vendee in order to pursue its employment, 
nor any cessation or diminution of its business what- 
ever. The presumption is that the arrangement was 
mutually beneficial to both companies, and that it 
promoted the general interests of commerce on the 
Pacific coast. Again, the Oregon company were after- 
ward willing to dispose of the same steamer to the 
defendants, who were engaged in the like business of 
transportation in the waters of Puget Sound, Wash- 
ington Territory, provided that the latter would agree 
that the steamer should not be run or employed upon 
any of the routes of travel or rivers, bays, or waters of 
California, or the Columbia river and its tributaries 
for the period of ten years from the first day of May, 
1867. This stipulation excluded the steamer from the 
territory covered by the former stipulation exacted by 
the California company, and also from the territory 
occupied by the Oregon company itself. The latter 
portion of the stipulation stands on the same ground 
and reason as did the first stipulation between the 
California and Oregon companies. The former portion 
was necessary in order that the Oregon company might 
faithfully keep its covenant with the California com- 
pany. It is true that the stipulation in question covers 
a period of time which extends three years beyond the 
period for which the Oregon company is bound to the 
California company. The latter would expire on the 
first of May, 1874, and the stipulation in question 
extends to the first of May, 1877. This extra period of 
three years in reference to the waters of California is 
not necessary to the protection of the Oregon com- 
pany. That company is under no obligation with 
regard to those three years. But the suit is brought 
and the breach is alleged for a portion of time during 
which the Oregon company is bound to protect the 
California company from the interference of said 
steamer. And the question arises whether the con- 
tract is so divisible in relation to the California portion 
that it can stand for the seven years for which the 
Oregon company is bound, though it be void as to the 
remaining three years. We think it isso divisible. It 
is laid down by Chitty as the result of the cases, and 
his authorities support the statement, “that agree- 
ments in restraint of trade, whether under seal or not, 
are divisible; and, accordingly, it has been held that 


when such an agreement contains a stipulation which | 


is capable of being construed divisibly, and one part 
thereof is void as being in restraint of trade, whilst 
the other is not; the court will give effect to the latter, 
and will not hold the agreement to be void altogether.” 
The cases cited in support of this proposition are Ches- 
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made, or who should at any time thereafter become 
hisclient. It was strenuously and fully argued that 
whilst the contract might have been good as to past 
clients, it was certainly not good as to future ones, and 
being an entire contract, the whole was bad. But the 
court followed the previous decision of the Exchequer 
Chamber in Price v. Green, held the contract divisible, 
and sustained the action. We see no reason why this 
principle should not be followed in the present case. 
The line of division between the period which is prop- 
erly covered by the restriction and that which is not 
80, is clearly defined and easily drawn. It is subject 
to no confusion or uncertainty, and the court can have 
no difficulty in applying it. 

Regarding this objection, therefore, as removed, the 
covenant made by the defendants seems to stand on 
the same ground as that made by the plaintiffs with 
the California company. The same observations may 
be made with reference to it. The public was not in- 
jured by being deprived of any of the business enter- 
prise of the country. The vendees did not incapaci- 
tate themselves from carrying on business just as they 
had previously done, and in the same locality. Their 
business was rather facilitated by the arrangement. 
Finally, the stipulation, it will be presumed, was 
founded on a valuable consideration in its influence 
mapon the price puid for the steamer; its object and 
purpose was simply to protect the vendors, and if we 
except the three years before considered in its relation 
to California, its restraining effect extended no farther 
than was necessary for their protection. 

We are unable, therefore, to see any thing in the 
contract, so far as it is now in question, which militates 
against public policy. 

There are no other points adverted to which demand 
the serious consideration of the court. 

The judgment must be reversed, and the case re- 
manded to be proceeded in according to law. 

Dissenting, Mr. Justice Clifford, Mr. Justice Swayne, 
and Mr. Justice Davis. 


——_@ 


REVISION OF THE STATUTE LAW AND 
CODIFICATION OF THE COMMON LAW. 


The revision and codification of our law are scarcely 
less important to the profession and the public than 
the Judicature Act. It is fitting that these great 
changes should be as nearly contemporaneous as possi- 
ble. We apprehend that in 1876 every lawyer of emi- 
nence or in practice will have in his study a complete 
edition of the statutes at large, consisting of about 


‘twenty volumes in all; a code of the common law, 


consisting of about five volumes; a code of equity, 
consisting of about three volumes; and a book of 
practice. These twenty-eight or thirty volumes will, 
in all probability, supersede the three or four thousand 
vol of statutes, books of reports in law and equity, 





man & ux. v. Nainby, 2 Strange, 739; Wood v. B . 
2Cr. & J. 94; Mallan v. May, 11 Mees. & Welsb. 652; 
Price v. Green, 16 id. 346; Nichols v. Stretton, 10 Q. 
B. 346. In Price v. Green the contract was not to 
exercise the trade of a perfumer in London, or with- 
in six hundred miles thereof; and it was held divisible 
and good for London only. This case was carried 
through all the courts. In Nichols v. Stretton, the 
stipulation was that an attorney’s apprentice, who was 
to serve five years, should not, after his term expired, 
be concerned as attorney for any persons who had, 
previous to the expiration of said apprenticeship, been 
a client of the attorney with whom the contract was 





text-books on practice and miscellaneous subjects, 
which now incumber the shelves of many a law library. 
‘The Lord Chancellor has just passed the Bill through its 
second stage, which contains the revision of the statute 
law down to 1837. In 1868 a commission was appointed 
to revise and publish an edition of the statutes down to 
that year. Of this revised edition five volumes have 
already been published, and are in the hands of the 
profession, and contain all the statutes passed down to 
the year 1824, and which are still in force. These five 
volumes have superseded forty-three volumes of the 
octavo, or twenty-six and a half volumes of the quarto, 
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law down to the year 1872 has been published. The 
Bill proposed by the Lord Chancellor sanctions a sixth 
volume, which will contain the Acts which were 
between 1824 and 1837, and which are still in 
force. It is calculated that the revised edition of the 
statutes, passed between 1837 and 1868, will occupy 
something like nine or ten volumes more. During 
this session the Lord Chancellor does not intend to 
touch the question of codification of the common law, 
and we highly approve of his abstention. The Judica- 
ture Act will blend the systems of common law and 
equity to such an extent as materially to affect the 
rules laid down by the Judges during the period when 
the two branches were distinct. Many of these rules 
would never have been propounded but for the exist- 
ence of the two separate systems in this country. As 


an example we need only refer to Lord Hardwicke’s 


observations in Wortley v. Birkhead, 2 Ves. 571. When 
speaking of the equitable doctrine of tacking mort- 
gages, he says: “It could not have happened in any 
other country but this, because the jurisdiction of law 
and equity is administered here in different courts, aud 
creates different kinds of rights in estates, and, there- 
fore, as Courts of Equity break in upon the common 
law where necessity and conscience require it, still they 
allow a superior force and strength to a legal title to 
estates.” If the Lord Chancellor should proceed with 
the codification of the common law during the next 
session, as he proposes, we will then have the three 
new systems simultaneously established, which will 
alter the entire administration of the law in all its 
branches — expediting, simplifying, and contracting its 


rules, enactments, and procedure, and effecting a revo- 
lution which will be unprecedented in its nature and 
extent. — Irish Law Times. 


a 
MARITIME LIEN — INSURABLE INTEREST, 


SUPREME COURT OF THE UNITED STATES—OCTOBER 
TERM, 1873. 


Tue MercHants’ Mutual InsvRANCE COMPANY, 
Plaintiff in Error, v. BARING ET AL. 

A court is not oyey to give an instruction to the jury, 

the case, even though it be correct as 


stract principle, 
the master and owner of a bark 
Cadiz to 


Tg adjustment of average a ce 
policy, held, that plaintiff had an insurable in- 


In error to the Circuit Court of the United States 
for the District of Louisiana. 

Mr, Justice CLIFFORD delivered the opinion of the 
court. 

Advances were made by the plaintiffs, as alleged in 
the declaration, to the master and owners of the bark, 
for the purposes of her equipment and to procure a 
cargo for the vessel, in a voyage from Cadiz in Spain to 
the port of New Orleans; and the plaintiffs also allege 
that they, through their agents, obtained a policy of 
insurance, dated December 6, 1867, and executed by 
the corporation defendants, insuring the hull of the 
bark in the sum of nine thousand dollars, in the name 
of their agents, containing the clauses, ‘‘on account of 
whom it may concern’’ and “* lost or not lost,” for the 
protection of those advances. 


sum 
plaintiffs on this policy. In an action 





They also allege that the bark, though well officered, 
manned and equipped, suffered so much on the voyage, 
from the violence of the winds and the force of the sea, 
that the master, with a view to the safety of the officers 
and crew, and for the preservation of the cargo, found 
it necessary to put into the port of Saint Jago de 
Cuba for such repairs as would enable him to prosecute 
the voyage; that their agents gave due notice of those 
facts to the president of the insurance company; that 
the secretary of the company subsequently informed 
the agents of the plaintiffs that the insurance company 
had decided to send an agent to the port of refuge to take 
charge of the interest of all concerned, and the plaintiffs 
aver that from the moment the agent of the insurance 
company arrived there, he took exclusive charge of the 
repairs of the vessel and caused such work to be per- 
formed ashe, the agent, thought to be necessary, and 
that he obtained from their agent there, the funds 
necessary to pay for all such repairs. 

All necessary repairs were made and the bark com- 
pleted her voyage, and the further allegation. is that 
after her arrival at the port of destination an adjust- 
ment of averages was made by the adjusters of aver- 
ages in that port for costs, charges, and damages in 
making such repairs, and that in the said adjustment 
they, the plaintiffs, were awarded the sum of thirty- 
five hundred and seven dollars on the said policy of 
insurance, 

Demand of payment having been made and payment 
having been refused, the plaintiffs commenced the 
present suit. Service was made and the defendants 
appeared and filed an answer, which is equivalent to 
the general issue in an action of assumpsit, and a spe- 
cial plea that the bark, at the time of her departure, 
and throughout both the outward and return voyages, 
was unseaworthy, contrary to the stipulations of the 
policy and in violation of its express and implied war- 
ranties. Subsequently the parties went to trial and 
the verdict and judgment were for the plaintiffs for 
the amount awarded by the average adjusters. Ex- 
ceptions were taken by the defendants to the rulings 
of the court in refusing to instruct the jury as they 
requested. 

Three prayers for instruction were presented by the 
defendants, all of which were refused: (1) That if the 
evidence shows that the insurable interest of the 
plaintiffs was a bottomry bond on the bark, and that 
the vessel arrived in safety at the port of destination, 
the jury should find for the defendants. (2) That it is 
only when the vessel insured is lost that the assured 
on a bottomry bond can recover, and that if the proof 
is that there was no loss or destruction of the bark 
the jury should find for the defendants, if the plain- 
tiffs had insured on a bottomry bond. (8) That the 
defendants were not bound to tender back the premi- 
ums of insurance before availing themselves of any 
defense against the validity of the policy of insurance, 
or for its avoidance by a subsequent cause. 

Nothing appears in the record except the declaration, 
the answer, the verdict and judgment, the three bills 
of exceptions to the rulings of the court in refusing to 
instruct the jury as requested, neither of which con- 
tains any report of the evidence, and the motion for 
new trial, which merely states that the verdict of the 
jury is contrary to law and the evidence, without. giv- 
ing any statement whatever of the evidence which 
was submitted to the jury. 

Evidence to show that the action was founded upon 
a bottomry bond, or that such a bond was offered in 
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evidence, or introduced at the trial, is entirely want- 
ing, nor is there the slightest evidence, direct or cir- 
cumstantial, to show that any such question as that 
involved in the third prayer for instruction did or 
could have arisen in the case, or that the instruction 
was a proper one, in any view of the controversy, for 
the consideration of the jury. 

Viewed in the light of these suggestions, as the case 
should be, it is clear that the several rulings of the 
court in refusing to give the three prayers for instruc- 
tion may be considered together, as they involve but 
one question in an appellate court. 

Correct instructions, if applicable to the case, the 
court, as a general rule, is required to give, unless the 
same are in substance and effect embodied in those 
previously given by the court to the jury; but the 
court is never required by law to give an instruction 
to the jury which is not applicable to the case, even 
though it be correct as an abstract principle or rule of 
law; and it may be added that no prayer for instruc- 
tion, whether presented by the plaintiff or the defend- 
ant, can be regarded as applicable to the case when it 
is wholly unsupported by the evidence introduced to 
the jury. 

Competent evidence may be written or oral, direct 
or circumstantial, but when there is no legal evidence 
of any kind to support the theory of fact embodied in 
a prayer fcr instruction, whether presented by the 
plaintiff or the defendant, the instruction sbould al- 
ways be refused; and such a ruling can never become 
a good cause for reversing the judgment. 

It is clearly error in a court, said Taney, Ch. J., to 
charge a jury upon a supposed or conjectural state of 
facts, of which no evidence has been offered, as the in- 
struction presupposes that there is some evidence be- 
fore the jury which they may think sufficient to estab- 
lish the fact hypothetically assumed in that way by the 
court, and if there is no evidence which they have a 
right to consider then the charge does not aid them in 
coming to a correct conclusion, but its tendency is to 
embarrass and mislead them, as it may induce them 
to indulge in conjectures instead of weighing the 
testimony. U. 8. v. Breitling, 20 How. 254. 

When a prayer for instruction is presented to the 
court, and there is no evidence upon the subject in the 
case for the consideration of the jury, it ought always 
to be withheld, and if it is given under such circum- 
stances, it will, as a general rule, be regarded as error 
in the court, for the reason that its tendency may be, 
and often is, to mislead the jury, by withdrawing their 
attention from the legitimate points of inquiry involved 
in the issue. Goodman v. Simonds, 20 How. 359. 

Bills of exceptions ought to state that evidence was 
offered of the facts upon which the opinion of the 
court is prayed, else the court is under no obligation 
to give the instruction. Varse v. Smith, 6 Cr. 226; U. 
S. v. Dunham, 21 Law Rep. 591; Caldwell v. U. S., 8 
How. 366; Blackburn v. Cruwford, 8 Wall. 176. 

Though the judge may refuse to declare the law to 
the jury on a hypothetical question, yet if he gives the 
instruction and it is erroneous, it is the proper subject 
of revision. Etting v. U. S.,11 Wheat. 59; Beaver v. 
Taylor, 1 Wall. 637. 

But the true rule, if there be no evidence to support 
the theory of fact assumed in the prayer, is to reject 
it, as it is error to leave a question to a jury in respect 
to which there is no evidence. Chandler v. Van Roe- 
der, 24 How. 224; Railroad v. Gladmon, 16 Wall. 409. 

Attempt is made in argument to maintain that the 





Plaintiffs had no insurable interest in the bark unless 
it be assumed that it was created ‘by a bottomry bond, 
but the court is entirely of a different opinion, as it is 
alleged in the declaration that the advances were made 
to equip the vessel and to procure for her a cargo “in 
the voyage from a foreign port to the port of destina- 
tion. Founded, as the deolaration is, upon the policy 
of insurance, it must be construed in connection with 
the policy. By the terms of the policy, the insurance 
is upon the bark, her tackle and apparel, which is the 
proper language to be employed in a case where the 
insured had an interest in the vessel. 

Advances made on the credit of a ship for necessary 
repairs or supplies in a foreign port créate a maritime 
lien upon the ship, and it is well-settled law that a 
maritime lien is a jus in re, and that it constitutes an 
incumbrance on the property of the ship which is not 
divested by the death or insolvency of the owner. 
The Young Mechanic, 2 Curt. 404; 8. C., Ware’s Adm. 
R. 535; 1 Pars. M. Law, 489; 3 Kent’s Com. (11th ed.) 
170; General Smith, 4 Wheat. 438. 

Such a lien may be enforced by a process in rem, 
which is founded on a right in the thing, the object of 
the process being to obtain the thing itself, or a satis- 
faction out of it, for some claim resting on a real or 
quasi proprietary right in the thing. The Commerce, 1 
Bl. 580; Buck et al. v. Ins. Co., 1 Pet. 166; The Maggie 
Hammond, 9 Wall. 456. 

Liens of the kind constitute an insurable interest, 
and it ie quite clear that enough is alleged in the 
declaration to warrant the conclusion that the ad- 
vances made in this case are properly to be regarded as 
constituting a maritime lien upon the bark. Seamans 
v. Loring, 1 Mass. 127; 1 Phil. on Ins. (5th ed.), § 204; 
Hancock v. Ins. Co., 3 Sumn. 182. 

Contracts for repajrs and supplies may be made by 
the master to enable the vessel to proceed on her voy- 
age, and if it appears that they were necessary for the 
purpose and that they were made and furnished toa 
foreign vessel or to a vessel of the United States in a 
port other than a port of the State to which the vessel 
belongs, the prima facie presumption is that the re- 
pairs and supplies were made and furnished on the 
credit of the vessel, unless it appears that the master 
had funds on hand or at his command which he ought 
to have applied to the accomplishment of those objects, 
and that the material men knew that fact or that such 
facts and circumstances were known to them as were 
sufficient to put them upon inquiry and to show that 
if they had used due diligence in*that behalf they 
might have ascertained that the master had no 
authority to contract for such repairs and supplies on 
the credit of the vessel. The Lulu, 10 Wall. 197; The 
Patapsco, 13 id. 333; 2 Pars. on Ship. 322 to 387. 

Whenever the necessity for the repairs and supplies 
is once made out it is incumbent upon the owners, if 
they allege that the funds could have been obtained 
upon their personal credit, to establish that fact by 
competent proof, and that the material men knew the 
same or were put upon inquiry, as before explained, 
‘unless those matters fully appear in the evidence in- 
troduced by the other party. The Grapeshot, 9 Wall. 
141; Thomas v. Osborn, 19 How. 22. 

Apply those principles to the case, and it is clear that 
the objection that the plaintiffs had no insurable inter- 
est in the bark utterly fails, as it is not controverted 
that the advances were made to equip the vessel, and 
to procure a cargo for her in the described voyage; and 
it is sufficient that such an allegation affords a prima 





Sacie presumption that the advances were made on the 
eredit of the vessel, as the record fails to disclose any 
fact or ciroumstance to overcome that presumption. 
Such advances constitute a lien upon the ship, and 
such a lien gives the lender an insurable interest in the 
ship. Seamans v. Loring, 1 Mas. 127; 1 Phil. on Ins. 
(th ed.), § 204; Godin v. Ins. Co., 1 Burr, 489; Lucena 
v. Crawford, 5 Bos. & P. 204; Wells v. Ins. Co.,98. & 
R. 108. 

Absolutely nothing appears in the record to support 
the theory that any such defenses as those assumed in 
the prayers for instruction were in fact set up by the 
defendants in the subordinate court, except what is 
contained in the prayers for instruction presented to 
the court. They pleaded a general denial of the allega- 
tions of the declaration, and that the bark was unsea- 
worthy at the inception of the risk, and throughout 
the voyage, but no mention is made of any such de- 
fenses as those implied in the prayers for instruction 


in any other part of the record, nor is there any evi- 


dence whatever upon the subject. 

Defenses in avoidance of the claim made in the dec- 
laration must be proved in the court of original juris- 
diction, and if not proved there, they cannot be suc- 
cessfully set up in the appellate court to support an 
assignment of error. 

Other matters were discussed at the bar, but it is 
not necessary to examine any other of the propositions 
submitted, as these suggestions are sufficient to dis- 
pose of the case. 

Judgment affirmed. 


—_—__@—___. 
MODERN ELOQUENCE. 


The London Law Journal makes the following very 
sensible comments on this subject: 

“ Fifty years ago it was no doubt the business of an 
orator—either at the bar or on the platform—to declaim, 
and by a torrent of invective, and by glittering rhe- 
toric, to play upon the passions of his audience. It was 
no use appealing to the reason of the jurymen or to the 
reason of a public meeting, because the reasoning facul- 
ties were not developed. Few men were educated be- 
yond an elementary knowledge of the three R’s. Books 
were dear, and schools were few and inferior. News- 
papers were costly and scarce, and the admirable lead- 
ing articles which are now daily read by millions were 
unknown. Therefore, an orator could not succeed un- 
less he excited the imagination of his audience. Even 
in those days, h , that style of oratory did not 
succeed in the House of Commons. Why? Because 
the House of Commons was an assembly of fairly edu- 
eated and intelligent men. We shall be reminded of 
the splendid orations of Chatham, William Pitt, Burke, 
Fox, and Sheridan; but we say that, though the 
speeches of those eminent orators are gemmed with 
passages of nervous rhetoric, that to this day fire the 
imagination of the reader, yet we find that those 
speeches are, for the most part, unimpassioned appeals 
to the reason. Mr. Gladstone and Mr. Disraeli some- 
times treat the House toa spirited peroration; but the 
appeal to the imagination or passion is not the sub- 
stance of the speech, but only the ornament that fitly 
crowns an appeal to the reason. 

-“A mighty wave of intelligence has swept over 
Europe, and neither jurymen nor the men who attend 
public meetings are as were their fathers. They have 
something more than the keys of knowledge. They 
read books and reviews. They read newspapers. The 
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work of education is going on constantly, though to 
them insensibly. It is impossible to exaggerate the 
educational value of the newspaper law reports, and the 
newspaper reports of Parliamentary debates. What 
follows? That the modern orator has to appeal to the 
reason and not to the imagination. The oratory of a 
Brougham would now fail. It would amuse but not 
persuade, and we must never forget that the end and 
aim of oratory is to persuade. 

“ Formerly it was said that a man who succeeded as 
an orator at the bar would fail in Parliament. Nor 
was that surprising, for the Nisi Prius advocate was 
necessitated to appeal to the passions, and he could not 
get rid of the habit when he entered the House of Com- 
mons. Now,-lawyers in Parliament are almost always 
successful, and the reason is, that at the bar as well as 
in the House, they have to reason and not to declaim. 
So with platform oratory. Mr. Bright is a powerful 
platform speaker, and he has also the ear of the House, 
and when we examine his orations we find that he 
always has something to say, and that he appeals to 
the reason. We may not agree with his statements or 
his opinions, but we must admire the force of his argu- 
ment. The same remark applies to Mr. Cobden. At 
any time that truly great orator would have been a 
power in Parliament, but we do not believe that at the 
beginning of the century he would have succeeded as a 
platform speaker. 

“So far from regretting we rejoice at the change in 
oratory. We hold it to be a nobler achievement to 
persuade by reasoning than by declamation. Modern 
eloquence is not so noisy and so frothy as the eloquence 
of a Brougham, but it is quite as powerful, and more 
chaste and graceful. The bar is as intellectual and as 
eloquent as at any former period, and it has produced 
orators, who can, by reasoning, guide and persuade. 
To those who have heard a Cairns, a Selborne, and a 
Cockburn, it is childish to talk of the decadence of for- 
ensic eloquence. We could add the praises of men who 
at the bar support its noblest traditions, but for obvi- 
ous reasons we are deterred from the mention of their 
names. 


BOOK NOTICES. 


The Practice at Law, in Equity and in Special Proceedings in 
all the Courts of Record im the State o New York ; with 


1 awe ‘orms. — Wait, Counselor at Law. 
ol. IV. bany: lliam Gould & Son, 1874. 

This volume, Mr. Wait informs us in the preface, 
completes the work, so far as it relates to the general 
practice at law orin equity. The balance of the work, 
which will constitute two volumes, will relate to 
special proceedings. 

This volume is devoted to the consideration of the 
enforcement of judgments, of appeals of all kinds, of 
motions, orders, and papers, and of miscellaneous 
proceedings. An index is added which seems, from 
the examination that we have been able to give it, 
to be reasonably full and accurate. Within the last 
ten years three elaborate works or editions of works 
on Practice have been issued in this State, not in- 
cluding this of Mr. Wait. Yet.none of them have 
fully met the requirements of the profession. That 
by Messrs. Tillinghast & Shearman was in some respects 
excellent, but it lacked fullness and thoroughness, 
among some other things. Mr. Whittaker’s was more 
exhaustive, but was inferior in arrangement and 
method. That by Messrs. Tiffany & Smith, although 
the latest, had many of the vices and few of the vir- 
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tues of its predecessors. It was a work prepared “to 

sell’? and was hastily gathered together to meet an 

emergency. We are glad to be able to acquit Mr. 

Smith of any responsibility in the matter, further 

than that arising from the use of his name, for we have 

it on the authority of his co-editor that Mr. Smith 
but a very slight portion of the work. 

We believe that Mr. Wait has furnished a work 
that will prove more serviceable than either of those 
we have mentioned. It certainly ought to, for he 
has had the advantage of their labors in the same 
field and the added lights of the decade. That his 
work will answer all requirements is very likely not 
true. No work of Practice can under our system; 
but it will largely satisfy those who are not over-ex- 
acting. We have examined each volume as it has 
come out, with such care as we were able, and have 
at times had occasion to consult the work for needed 
information, and we are convinced that the author 
has done his work ably and honestly. The state- 
ments are clear, though sometimes we think need- 
lessly full, the arrangement is convenient and logical 
and the citations are exhaustive. We believe the 
work to be one which the profession, not only of 
this State but of the other States whose practice is 
similar to ours, will find to be of great convenience, 
if not a necessity. 

In mechanical execution, the volumes will com- 
pare favorably with the best of recent law publica- 
tions. 


The United States Bankrupt Law, approved March 2, 1867, 
with the amendments, including the act of June = 
eq . a full index. New York: Baker, Voorhis & 


This pamphlet contains the Bankrupt Law, as it 
stands to-day, printed from the official copy. The 
important amendments of June 22 are essential to 
every one engaged in bankruptcy matters, and we 
know of no better or more convenient form in which 
they can be procured. 


The American Law Review, guy, 1874. Boston: Little, 
Brown & Co. 


We confess to no small degree of pride in the “‘ Amer- 
can Law Review.” It is, beyond question, the ablest 
legal quarterly published, and quite the equal, if not the 
superior, of the English Law Magazine and Review in 
its best days. Its articles are uniformly good, 
and many of them are of the very highest ability. We 
believe that the Law Review has, at no time during its 
existence, been better than during the past year. The 
number for July concludes the eighth volume, and, 
beside the index to the volume, contains the following 
matter: I. Fraudulent misrepresentations of agents; 
II. The three degrees of negligence; III. Testamentary 
powers of sale; IV. Digest of the English law reports 
for February, March and April, 1874; V. Selected 
digest of State reports; VI. Digest of cases in Bank- 
ruptey; VII. Book notices; VIII. List of law books 
published in England and America since April, 1874; 
IX. Summary of Events; X. Correspondence. 


er 


Hon. A. H. Giddings, well known throughout the 
State of Michigan as a man of marked ability and an 
able lawyer, attempted to commit suicide in Chicago 
on the 9th inst. by jumping into the river off the Clark 
street bridge. 





STAMPING UNSTAMPED INSTRUMENTS. 


The following act was past at the last session of 
congress : 
Aw Act to provide for the stam: 

in ents, Preedsions es ron, Serenaet ir 

Be it enacted by the Senate and House of Representatives 
of the United States of America in Congress assembled, 
That all instruments, documents, and papers hereto- 
fore made, signed or issued, and subject to a stamp 
duty or tax under any law heretofore existing, and 
remaining unstamped, may be stamped by any person 
having an interest therein, or, where the original is 
lost, a copy thereof, at any time prior to the first 
ef January, eighteen hundred and seventy-six. And 
gaid instruments, documents, and papers, and any rec- 
ord thereof shall be as valid to all intentsand purposes 
as if stamped when made, signed or issued, but no right 
acquired in good faith shall in any manner be affected 
by such stamping as aforesaid ; Provided, that, to render 
such stamping valid, the person desiring to stamp the 
same shall appear with the instrument, document, or 
paper, or copy thereof, before some judge or clerk of a 
court of record, and before him affix the proper stamp; 
and the said judge or clerk shall indorse on such writ- 
ing or copy a certificate, under his hand, when. made 
by said judge, and under his hand and seal, when made 
by said clerk, setting forth the date at which and the 
place where the stamp was so affixed, the name of the 
person presenting said writing or copy, the fact that it 
was thus affixed, and that the stamp was duly canceled 
in his presence. 

Sec. 2. That all laws or parts of laws in conflict with 
the above are hereby repealed. 

Approved June 23, 1874. 


—_—_——_—_~—————— 


NOTES AND QUERIES. 
SCHENECTADY, July 11, 1874. - 
Editor of the Albany Law Journal: 

I think you are clearly mistaken in your answer to 
your Seneca Falls correspondent, as contained in to- 
day’s issue of your valuable JouRNAL. The offer of A 
did not cover a jurisdictional point. It related wholly 
to the entry of the judgment. A judgment must be 
rendered within four days after the cause is finally 
submitted to the justice. It may be entered in his 
docket after the lapse of the four days, and at his 
leisure. See Hall v. Tuttle, 6 Hill, 388; Walrod v. Shuler, 
2N. Y. 134; see, also, 3 Denio, 73. Doubtless, the tes- 
timony offered was admissible, but its exclusion would 
not be enough to set aside a judgment where it is not 
shown or offered to be shown that the judgment was 
not in fact rendered (the statutory word) within the 
time limited by law. Assuming that No. 1’s record of 
a former judgment was duly authenticated, and that 
it showed a judgment rendered within the proper time, 
that fact so vouched would not be contradicted by 
proof that the judgment was not entered within the 
four days. Justice No. 2 was therefore right. 

D. C. BEATTIE. 


[We cannot well see how language could more 
plainly require that the judgment be entered in the 
docket within four days than does the language em- 
ployed in the statute covering this question. (2 R. 8. 
247, §124.) It provides as follows: “In all other cases 
he shall render judgment, and enter the same in his 
docket, within four days after the cause shall have 





THE ALBANY LAW JOURNAL. 





a SSS 





been submitted to him for his final decision.” The de- 
cisions construing this to require only the rendering of 
the judgment within the four days seem to us to be 
specimens of judicial legislation that ought not to be 
and would not be followed by the present court of 
appeals. There was no opinion delivered in Walrod v. 
Shuler, and the case rests only on the authority of a 
meager statement by the reporter. — Ep. A. L. J.] 
—_»__—__ 


CORRESPONDENCE. 


SrInerne In EvIDENCE. 
Editor of the Albany Law Journal: 

In your Journal of July 4, you discuss the case of 
Stark v. Tinkham, in the trial of which, a witness “‘ sang 
a verse,” and you say “we are puzzled by the admis- 
sion in evidence of the imitation of the defendant's 4 
style of singing.” x 

There is high authority for it —no less than that of 
Chief Justice Taney, who, in the case of Reed v. Carusi, 
which involved the copyright to the song of The Old 
Arm-chair allowed, under strenuous objection, the 
singing by a professional singer of the original song, 
and the alleged piracy, in the presence of the jury, 
saying that he “ would make arule for the case, which 
he considered a reasonable one, however novel and 
peculiar it might be.” 

See Life of Chief Justice Taney, p. 312. 

Yours, etc., R. D. B. 


EE ———— 


NOTES. 


From a case reported in the April number of the 
Annales de la Propriété Industrielle (vol. 20, p. 83), it 


appears that Liebig’s well-known invention of extract- 
ing the essence of meat has given rise in France to liti- 


gation. In a suit to which many persons were parties, 
and in which the children of Liebig himself intervened 
and prayed redress, it was decided that no persons were 
entitled to use the name of Liebig in describing the 
extract of meat manufactured by them, except only 
the firm to which Liebig had himself conceded this 
right. The two points which are to be noticed in the 
case are, first, that as to the invention itself, Liebig had 
made a present of it to the world, and that the exclu- 
sive use of his name, which he had granted to one par- 
ticular company, was not a source of any profit to him, 
but seemed rather to be granted with the object of se- 
curing some one manufacture of the Extractum carnis, 
in which (by means of the right of inspection he re- 
served) he could secure the genuineness of the product. 
The second point is, that although on the part of the 
family of Liebig no pecuniary interest was concerned, 
yet they were held entitled to intervene for the pur- 
pose of restraining the use of hisname. The Solicitors’ 
Journal, in commenting on this case, says: ‘‘ There is 
no doubt that in this respect the French law goes fur- 
ther than our own, how much further we will not ven- 
ture to say; but an illustration is afforded by a case 
reported in the 19th volume of the Annales, page 391, 
where, independently of any mercantile or pecuniary 
ground, a company was restrained from using, as part 
of its description, the surname of the complainant. 
Our own law does not appear to recognize any such 
right of property in a name. Lord Cairns, indeed, is, 
in one report (L. R. 2 Ch. at p. 310), stated to have sug- 
gested in Maxwell v. Hogg, 15 W. R., 467, that the plain- 





tiffs claim in Clark v. Freeman, 11 Beav. 112, might 


have been supported on the ground that a man hada 
property in his own name; but it seems doubtful 
whether any right of this kind can be claimed, except 
where either the name has been already appropriated 
as part of a trade-mark or business name, or where the 
effect of its use is to act, not merely as a description 
of a thing, but as an assertion or insinuation that the 
thing is manufactured by the person whose name is 
used. If it merely signified that the thing was pre- 
pared according to a certain method known by the 
name of its inventor, we apprehend the use of that 
name would not be restrained. The statement of the 
English law made by Lord Chelmsford in delivering 
the judgment of the Privy Council in Du Bouluy v. 
Du Boulay, 17 W. R. 594, L. R., 2 P. C. 430, 441), though 
made with reference to a different kind of claim, 
seems, in principle, applicable: ‘In this country we 
do not recognize the absolute right of a person toa 
particular name to the extent of entitling him to pre- 
vent the assumption of that name by astranger. The 
right to the exclusive use of a name in connection with 
atrade or business is familiar to our law; and any 
person using that name, after a relative right of this 
description has been acquired by another, is consid- 
ered to have been guilty of a fraud, or, at least, of an 
invasion of another’s right, and renders himself liable 
to an action; or he may be restrained from the use of 
the name by injunction. But the mere assumption of 
a name which is the patronymic of a family, by a 
stranger who had never before been called by that 
name, whatever cause of annoyance it may be to the 
family, is a grievance for which our law affords no 
redress.” 


_ 


LEGAL NEWS. 


Hon. Geo. H. Brown, who was recently elected Chief 
Justice of Rhode Island, has declined that position. 


The Court of Commissioners for the distribution of 
the Geneva Award will meet at Washington on the 
22d inst. 


General William 8S. Hillyer, the last of General 
Grant’s original staff, and a well and favorably known 
member of the legal profession, died in Washington 
on the 12th inst., of congestion of the lungs. 


A Washington dispatch says, that the United States 
Court for that district, has decided an action of eject- 
ment in favor of G. W. C. Lee, the devisee of the late 
G. W. Park Custis. The estate is the mill property on 
the Four-mile-Run, in Virginia, and isa part.of the 
Custis estate, which was sold during the war by the 
United States for taxes. It would seem that this de- 
cision may affect the Government title to the entire 
Arlington property, as the title to the two estates is 
practically the same. 


At a recent term of the Superior Court of Massachu- 
setts, held at Springfield, the case of George H. Knapp, 
against whom charges had been preferred by the Bar 
Association, was called. Mr. Knapp did not appear in 
person or by counsel. A. L. Soule, appointed to con- 
duct the hearing, called several witnesses whose testi- 
mony showed that Mr. Knapp had collected claims and 
kept the money, had prosecuted claims previously set- 
tled, had often been grossly intoxicated, and, in other 
ways, had conducted himself in an unbecoming man- 
ner. Judge Aldrich reviewed the testimony at some 
length, spoke of his personal relations with Mr. Knapp, 
and decreed Mr. Knapp’s removal from the bar. 
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CONTRACTS OF MARRIED WOMEN. 


It is always more or less difficult for courts, as well 
as individuals, to overcome the conservatism created 
by long habit and continuous precept. Consequently 
the wheels of justice move heavily when a new 
motion is imparted to them by radical legislation. 
As an example we may instance the sweeping changes 
wrought by the married woman's acts of 1847 and 
1848, and the subsequent amendments. A more 
radical and startling innovation was never effected, 
and our courts came up to its necessities with some 
degree of reluctance, We think it has at last come 
to be understood that a married woman may charge 
her separate estate by her contract, for the benefit of 
her estate, or for her own benefit upon the credit of 
that estate, in the same manner as if she were single. 
The only question ever to be inquired into is, has she 
charged her estate ? 

In the first place, except as affecting the form of 
the contract, the consideration operating to induce 
the married woman to charge her estate is of no con- 
sequence. She may of course do it for the direct 
benefit of her estate, but she may also do it as surety 
for another. Yale v. Dederer, 22 N. Y. 450; Com- 
mercial Exchange Insurance Co. v. Babcock, 42 id. 
613. In the former case the wife signed a note with 
her husband. for some cows purchased by him, and in 
the latter the obligation was an accommodation in- 
dorsement on the husband’s note. She may even 
give it away. Thus Judge Comstock remarked in 
Yale v. Dederer, when it was first in the Court of 
Appeals (18 N. Y. 276), “Of course it is not to be 
denied that a wife may appoint or specifically appro- 
priate her separate estate to the payment of her own 
or her husband’s debts. She may if she pleases even 
give it to her husband.” Again, a married woman 
may apply a portion of her property to the support of 
her husband and family, and the application will be 
supported even as against creditors of the latter. 
Buckley v. Wells, 33 N. Y.518. In this case it is said: 
“The whole family received its support from the 
business and its profits, taking goods from the store 
as occasion required. No account was kept between 
them. The effect of the whole matter was that she 
supported her husband, and though the law does not 
enjoin this on the wife as a duty, it does not prohibit 
it asa wrong. If the property had come from him 
these would have been badges of fraud, but as it all 





came to her by inheritance she was merely exercising 
over her own property that dominion which it was 
the purpose of our statutes on this subject to secure.” 

It has been doubted whether the wife could effectu- 
ally charge her estate for matters which it was the 
husband’s duty primarily to provide, such as family 
necessaries. That this could not be done without a 
contract on her part to that effect was held in Smith 
v. Allen, 1 Lans. 101, where the court say: “Goods 
purchased by the wife upon credit for family use are 
the goods of the husband, and the husband and not 
the wife is liable to pay for them, unless there is some 
special agreement between the parties by which they 
are sold to the wife for her exclusive use, and upon 
the credit of her separate property, and not upon the 
credit of the husband.” See also Demott v. McMullen, 
8 Abb. N. 8. 335, and Robinson v. Rivers,9 Abb. N. 
S. 144, and Valentine v. Loyds, 4 Abb, N. 8. 371, 
and Ledlie v. Vrooman, 41 Barb. 109. In Demott v. 
McMullen there was no charge upon the separate 
estate; in Robinson v. Rivers, the woman had no 
estate and conducted no business; in Valentine v. 
Loyds, there was no charge, and indeed no contract, 
and the action was against husband and wife; and in 
Ledliev. Vrooman, the undertaking was to pay an 
existing debt of the husband, Even before our mar- 
tied woman’s acts, it was held by our courts that the 
wife might charge her separate estate for necessaries, 
In the case of Jacques v. Methodist Episcopal Church, 
17 Johns. 581, in the Court of Errors, it was said by 
©. J. Spencer that “her agreement that the family 
expenses were to be borne out of her estate, especially 
when executed by her, was a valid act,” and by Judge 
Platt, p. 594, that “when the moneys were in his, 
the husband’s hands, she had an equal right to direct, 
by parol, the application of them to the support of the 
family.” The case of Southwick v. Southwick, 9 Abb. 
N. S. 109, establishes that a married woman can pur- 
chase merchandise and concert tickets and employ a 
physician to attend herself, and by parol direct pay- 
ment of the same by her husband out of her separate 
estate, and this will be upheld as a valid charge. 
That action was brought by the wife against the hus- 
band for an accounting by him as trustee of her sepa- 
rate estate. In the Supreme Court it was argued on 
her behalf, that the expenditures for the articles above 
mentioned could not properly be charged by the hus- 
band to her account, because they were articles that 
he was primarily bound to provide her with. It ap- 
peared that the physician was not the husband’s regu- 
lar family physician but a favorite of her own, but 
perhaps that makes no difference. The charges-were 
held proper, and the judgment was affirmed in the 
Court of Appeals (49 N. Y. 518), although this point 
does not seem to have been raised there. We can see 
no reason in principle why the wife may not charge her- 
self with necessaries for herself, for her children, or 
for her husband. It certainly cannot be the policy of 
the law that a woman must starve herself or see her 
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family starve, when she has the means of procuring 
credit for necessary supplies. If she buys necessaries 
on the credit of her separate estate, and an agreement 
that they shall be paid for out of that estate, the title 
to the goods rests in her and she may give them away 
or use them herself. 

In the second place, no formalities are requisite to 
evidence such a contract. If the consideration is for 
the direct benefit of the woman’s estate, the law will 
imply the intention to charge her estate without any 
expression of the intent. Yale v. Dederer, 22 N. Y. 
460. 

We think the same is also true where the consider- 
ation, although not for the direct benefit of the wife’s 
estate, is yet for her own benefit and on the credit of 
her estate. This seems to have been the law even 
before the enabling acts. Judge Cowen, in Gardiner 
v. Gardiner, 22 Wend. 528, says: “The better 
opinion is that separate debts contracted by her, ex- 
pressly on her own account, shall in all cases be con- 
sidered an appointment or appropriation for the bene- 
fit of the creditor, as to so much of the separate estate 
as is sufficient to pay the debt, if she be not disabled 
to charge it by the terms of the donation.” And 
since those acts the same doctrine was expressed by 
Judge Sutherland, in Owen v. Cawley, 42 Barb. 105: 
“Tf a married woman, with a separate estate pro- 
ducing an annual income of $20,000 or $30,000, should 
buy on credit diamonds or laces to the amount of 
$5,000, it would be difficult to say that the diamonds 
or laces were bought or obtained for the benefit of 
her separate estate, whether real or personal, or both ; 
but I think equity would decree it to be just that the 
debt should be paid out of her separate estate, even 
in the absence of any thing to show her intention to 
charge her separate estate with the payment of it, 
except the mere fact of purchasing the diamonds or 
laces on credit.” See same case, 36 N. Y. 600; also, 
Ballin v. Dillaye, 37 id. 35. 

In all other cases, however, the intention to charge 
the separate estate must be declared in the contract 
itself, and so when the contract is in writing, the 
writing must express the intention. Yale v. Dederer. 

But the contract need not be in writing, except as 
required by the statute of frauds. Lord Brougham 
asks, in Murray v. Barlee, 4 Sim. 82: “If, in respect 
of her separate estate, the wife is in equity taken as 
a feme sole, and can charge it by instruments abso- 
lutely void at law, can there be any reason for hold- 
ing that her liability, or more properly the power of 
affecting the separate estate, shall only be exercised 
by a written instrument? Are we to invent a rule, 
to add a new chapter to the statute of frauds, and to 
require writing, when the act requires none? Is 
there any equity reaching written dealings with the 
property which extends not, also, to dealings in other 
ways, as by sale and delivery of goods? Shall neces- 
sary supplies for her maintenance not touch the estate, 
and yet, money, furnished to squander away at play, 
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be a charge on it, if fortified by a scrap of writing? 
No such distinction can be taken upom any conceiv- 
able principle.” Our Court of Appeals, quoting his 
language, in Yale v. Dederer, say, “it is impossible to 
deny the force and conclusiveness of this reasoning. 
The distinction which it combats was clearly untena- 
ble.” And the same is held in Southwick v. South- 
wick, where the charge was by parol. See, also, 
Owen v. Cawley, 36 N. Y. 600. 

This was so before the acts of 1847 and 1848. In 
Jacques v. Methodist Episcopal Church, the chief jus- 
tice says, at p. 581: “She might give it away with- 
out any formal act, in the same manner as though 
she had been sole,” and Judge Platt, at p. 594, says: 
“She had power to consent, by parol, that her hus- 
band should not only receive her income, but also 
collect her debts; and when the moneys were in his 
hands, she had an equal right to direct, by parol, the 
application of them to the support of the family; to 
the payment of debts due from her, or she might, in 
the same manner, give the money to him, or to whom 
she pleased ; and after such application was actually 
made, those acts were irrevocably binding on her, and 
all claiming under her.” 

It is thus certain that the wife may effectually 
charge her estate, by parol, in all cases where she is 
the primary debtor, or her estate is benefited. But 
where she contracts simply as surety, or her estate 
receives no benefit, the rule is otherwise. For ex- 
ample, in Ledlie v. Vrooman, 41 Barb. 109, it was 
held that a married woman, having a separate estate 
in lands, but not in the rents and profits thereof, and 
not conducting business on her own account, cannot 
charge such separate estate by a parol promise to pay 
the debt of her husband, where her separate estate 
has received no benefit on account of the contracting 
of the debt, and will not be benefited by the payment 
of the debt. And in Shorter v. Nelson, 4 Lans. 114, 
it was held that a married woman may not charge 
her separate estate with liability, from which it and 
she derives no benefit, without a written instrument 
expressing such an intention. 

Again, the contract need not describe, or even refer 
to the particular property charged. It is sufficient if 
the intent is declared in general terms. Com. Ze. 
Ins. Co. v. Babcock. Express words need not be em- 
ployed ; in short, all that is requisite is that the intent 
shall appear fromthe words employed. Judge Selden 
expresses the idea in Yale v. Dederer, p. 456, 460: 
“ The intention which is here spoken of is not an in- 
tention which is proved by extraneous evidence, 
dehors the contract, but an intention which is to be 
inferred from, and is, therefore, embraced in, or mani- 
fested by, the contract itself. * * * The true 
meaning of the contract, when justly interpreted, 
must be, that the debt which it created should be a 
charge upon the estate. Starting from this point, it 
is plain that no debt can be a charge which is not 
connected by agreement, either express or implied, 
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with the estate. If contracted for the direct benefit 
of the estate itself, it would, of course, become a lien, 
upon a well-founded presumption that the parties so 
intended, and in analogy to the doctrine of equitable 
mortgages for purchase-money. But no other kind 
of debt can, as it seems to me, be thus charged with- 
out some affirmative act of the wife evincing that 
intention ; and there is no reason why her acts in this 
respect should not be tested by the same principles 
and rules of evidence which are applied to similar 
questions in other cases.” And the same idea is 
given by Com. Earl, in Com. Hx. Ins. Co. v. Babcock, 
p. 644: “ All that was ever required in England, and 
so far as I have observed in this State, was that there 
should be an intention to charge the separate estate ; 
such intention, in this State, to be contained in the 
contract.” 

Thus it will be seen, that after our courts became 
accustomed to the emancipated condition of women, 
they concluded to treat them accordingly. But it 
was a gradual change. Even after the child can walk 
alone, the mother or nurse is apt to stretch out the 
succoring hand for fear of falls. Among the rights of 
woman in our day, is the right to be treated, in respect 
to her contracts, like “any other man.” But our 
courts have still an advance to make, and that is to 
put the woman, in respect to her property, on precise- 
ly the same footing as the man. It is inconsistent 
to treat her in part as emancipated, and in part as 
under restraint, as half child and half adult. For in- 


stance, in Shorter v. Nelson, the wife had a separate 
estate, of which her husband was the general agent; 
the latter procured goods of the plaintiff, really for 
himself, and not for his wife’s benefit, upon the rep- 
resentation that they were for his wife, and the plain- 


tiff charged them to the wife. After a short period 
and while the husband was receiving the goods, the 
plaintiff went to the wife, informed her of what had 
occurred, and asked her if she had authorized the pur- 
chase ; she replied that she had, that the goods were 
for her, and that she would pay for them out of her 
separate estate. Under these circumstances the court 
held her engagement void, because it was not in 
writing. We think it was certainly valid, for all the 
goods furnished after that interview, for as to those 
it was an original undertaking. And it puzzles us to 
see how the court can reconcile this decision with 
that of the very same judges, four months later, in 
Fairbanks v. Mothersell, 60 Barb. 406. In the latter 
case, the defendant, a married woman, engaged in 
erecting a house on her own land, let the job of dig- 
ging the cellar, and laying the cellar wall to her hus- 
band. The husband employed the plaintiff to plow, 
scrape and level off the lot, and he performed the 
work, supposing the husband to be the owner. None 
of that work, however, was done on the husband’s 
job. Held, that the case implied an employment of 
the plaintiff by the husband, to work for his wife up- 
on her separate property, without any express agree- 





ment as to whom he was to look to for his pay. 
And that the wife, knowing the plaintiff was to work 
there, and seeing the kind of work he was doing, the 
law implied a promise on her part, to pay for the 
work, if it was in fact her work. Now, why should 
the defendant be held in this case, and not in the 
other? Why should she be held on an implied prom- 
ise in the latter case, and not on an express promise 
in the former? Because she stood by and suffered 
the work, and because her estate was benefited? 
Then, in the other case, why not the same rule, when 
she expressly approved the furnishing of the goods, 
and said they were for the benefit of her estate? We 
think she was equally estopped in both cases, and on 
equitable principles should be compelled to respond. 

We expect to live to see the doctrine of Lord 
Brougham in Murray v. Barlee the law of this State 
— that a married woman’s contract shall charge and 
bind her separate estate precisely as if she were sin- 
gle, without any qualification whatever. 

We think the following propositions embody the 
substance of the decisions and represent the law on 
this subject as it at present exists: 

1. The enabling acts have put the separate prop- 
erty of married women upon the same footing as the 
property of unmarried women, where they are the 
primary debtors, and married women in such cases 
may charge their separate property by any acts by 
which unmarried women may charge their property 
under like circumstances. 

2. The separate estate of a married woman is 
responsible for all contracts, whether oral or written, 
made by herself as the primary debtor, whether for 
the benefit of her separate estate or for her own 
benefit on the credit of her separate estate, or for the 
benefit of others on the credit of her separate estate, 
without any declaration of an intention to charge her 
separate estate except such as is implied in her 
assumption of liability. 

3. Under the authority of Yale v. Dederer, the 
separate estate of a married woman is responsible for 
her contracts as surety for the payment of debts 
already contracted by others, and not for her benefit 
or the benefit of her separate estate, only when her 
contract is in writing, and expresses the intention of 
charging her separate estate. 

4, Whenever it is necessary to express the inten- 
tion of charging her separate estate it may be effected 
by the use of such general terms as imply the inten- 
tion, and the charge need not be contained in an 
instrument of such a character as of itself constitutes 
a lien on the property. 

5. Whenever a married woman, having previous 
knowledge or notice of an intended benefit to her 
separate estate, acquiesces in the same without ob- 
jection, even without any contract, the law will con- 
clusively imply a contract and a charge upon her 
separate estate, and will hold her estopped from deny- 
ing their existence. 





52 


THE ALBANY LAW JOURNAL. 


6. A married woman in respect to contracts made 
concerning her separate estate by others on her behalf, 
is bound by the ordinary rules regulating the rela- 
tion of principal and agent. 

Since the above was in type we have learned of a 
very influential authority for the doctrine of our 
second proposition above laid down, in the case of 
Quassaic Nat. Bank of Newburgh v. Waddell, decided 
by the general term of the first department in May. 
In this case it was held that now, as before the ena- 
bling acts, where the consideration of a debt con- 
tracted by a married woman is one going to the direct 
benefit of her estate, or for the benefit of herself on 
the credit of her estate, the intention to charge the 
separate estate need not be stated in the contract or 
instrument evidencing the indebtedness. The court 
distinguished Yale v. Dederer on the evident ground 
that there the contract was merely one of suretyship. 
In this case the cause of action was the defendant’s 
promissory note given for a balance due on her gen- 
eral bank account with the plaintiff. 

a ean 
CURRENT TOPICS. 

In the case of the Zown of Danville v. Pace, which 
we print in another column, is discussed an important 
question of constitutional law. The opinion is a 
learned and able argument, and will well repay peru- 
sal. The case will hereafter rank as a leading case 
on the question involved. 


Several correspondents have inquired whether the 
amendment to the Bankrupt Law requiring one- 
fourth in number and one-third in amount of the 
creditors to join in the petition in case of involuntary 
bankruptcy, and making the provision retroactive, 
applies to cases in which an adjudication has been 
had. The opinion of Judge Longyear, which we 
print in another column, will answer this question. 
He holds, and no doubt correctly, that the amend- 
ment applies only to cases still pending. 


A “distinguished practitioner at the Supreme Court 
bar,” has discovered a mare’s nest in the bankruptcy 
amendment. Itseems that the revision of the United 
States Statutes and the amendments to the bank- 
ruptcy law were passed on the same day. The act 
adopting the Revised Statutes provides that the re- 
vision shall take effect from December 1, 1873, and 
repeals all prior acts any portion of which is contained 
in the revision. In the revision, the Bankruptcy act 
of 1867 is considerably transposed. The amended 
bankruptcy act, however, amends the sections of the 
act of 1867— which act was repealed by the re- 
vision. It is therefore claimed that the bankruptcy 
amendment act amended a statute already repealed. 
A semi-official telegram from Washington announces 
that “it is all right,” inasmuch “as the bill for the re- 
vision contains a clause providing that it shall be con- 
sidered as the first bill passed after the meeting in 





December last, and all other laws passed at the session 
to be regarded as amendments to the revision.” But 
we are not quite sure that this obviates the difficulty. 


We complete in this issue the publication of the 
General Statutes of the State so far as they have 
been signed by the governor. The last act thus far 
signed makes chapter 653. There are several acts 
still in the hands of the governor, but whether or 
not they will receive his signature cannot of course 
be now answered. We have not published in the 
Law Journat the act relating to the care and custody 
of the insane because of its extreme length, and also 
because it has been very widely circulated by the 
secretary of State. 

a 
NOTES OF CASES. 

In Pulver v. Richardson, 3 N. Y. Sup. Ct. R. 439, 
the General Term in the fourth departinent, speaking 
by Mullin, P. J., say: “A purchase by a mortgagee 
at a sale in foreclosure of a mortgage of chattels is 
not such a sale and purchase as bars the mortgagor’s 
equity of redemption, or limits the amount at which 
the property shall apply on the mortgage,” citing as 
authority Buffalo Steam Engine Co. v. Sun Mut. Ins. 
Co., 17 N. Y. 403. The object of this note is to say, 
that the doctrine of 17 N. Y. in this regard is exam- 
ined and pretty strongly challenged by Selden, J., 
in giving an opinion concurred in by all the judges, 
in Olcott v. Tioga R. R. Co., 27 N. ¥. 566, 567. 


A question of interest to common carriers was de- 
cided by the court of Exchequer, in the Great North- 
ern Railway Co. v. Swaffield, 30 L. T. R. 562. The 
facts were these: On the 5th July, 1872, the defend- 
ant sent a horse, carriage paid, by the plaintiffs’ rail- 
way, from King’s Cross to the Sandy Station, on their 
line, consigned to himself at that station. On the 
horse’s arrival at Sandy, at 10:8 p. m., the same even- 
ing, there was no one there to receive it on the de 
fendant’s behalf, and, the defendant and his residence 
being unknown to the plaintiffs’ servants at the sta- 
tion, the horse was, by the station master’s direction, 
taken to an adjacent livery stable for safe custody. 
Shortly afterward, about 10:40 p. m., the defendant’s 
servant arrived at the station and asked for delivery 
of the horse, when he was told by the station master, 
who had gone to bed, but was called up, that it was 
at the livery stable, and could be had on payment of 
the livery charge, which a man belonging to the 
stable, who came up at the moment, said would be 
6d. This the defendant's servant refused to pay. 
The next day the station master offered to allow the 
defendant to take the horse away without paying the 
livery charges, but the defendant refused, requiring 
the horse to be delivered at his house, and compen- 
sation to be made to him for lost time. The horse 
remained at livery until the 18th November, when 
the station master sent it to the defendant's residence, 
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no demand being then made on the defendant for the 
livery charges. The livery stable keeper subsequently 
sent in his bill, amounting to £17, to the plaintiffs for 
the keep of the horse from 5th July to 18th Novem- 
ber, at 17s, 6d. a week, which was admitted to be a 
fair and reasonable charge. This the plaintiffs paid, 
and subsequently sued the defendant in the County 
Court to recover the amount. The learned judge gave 
judgment for the defendant, on the ground that, the 
payment of the livery charges and the delivery of the 
horse to the defendant being voluntary acts on the 
part of the plaintiffs, they were precluded by their 
own acts from recovering against the defendant, and 
that there was no contract, express or implied, upon 
which they could found their claim. On appeal from 
that decision the court held (reversing the decision of 
the County Court judge), that as the plaintiffs were 
bound to take reasonable care of the horse on its arri- 
val, when no one was there to receive it on the de- 
fendant’s behalf, they were justified in sending it to 
the livery stable, and that, whatever question there may 
be as te the right to refuse delivery of the horse to 
the defendant’s servant, except on payment of the 
livery charge, on the evening of its arrival, yet on the 
next day the defendant was clearly in the wrong in 
refusing to accept the station master’s offer, and take 
his horse away ; and that the plaintiffs were entitled 
to recover from the defendant the expenses rightly 
incurred by them for his benefit in the keep of the 
horse at the livery stable. This decision is in con- 
formity to the decisions in Notara v. Henderson, L. 
R., 7 Q. B. 225; 41 L. J. 158, Q. B., and The Cargo, 
ex Argos, Gaudet v. Brown, in the Privy Council, 28 
L. T. Rep. N. S. 745; L. R., 5 P. C. Cas. 134; 42 
L. J. 49, Adm. 


In Baldwin v. Greenwood Turnpike Company, 13 
Am. L. Reg. 423, the Supreme Court of Errors of Con- 
necticut decided a point of some interest to travelers 


on highways. The plaintiff's horse, driven by his 
servant in his carriage along a public highway, in the 
exercise of ordinary care, became frightened by the 
breaking of the carriage in consequence of a defect 
for which no negligence was attributable to the plain- 
tiff, and ran furiously, throwing out the driver, soon 
after which he left the highway and passed over pri- 
vate property to and upon a turnpike road, where, 
still running furiously, he fell over the side of a bridge 
by reason of a defect in the railing and was injured, 
such defect being attributable to the negligence of the 
turnpike company. Held, that the turnpike com- 
pany was liable for the injury, and that a traveler 
is not responsible for a secret defect in his carriage or 
harness, where there has been no want of ordinary 
care on his part in relation to it. In harmony with 
this decision is Hunt v. Pownal, 9 Vt..411; but Davis 
v. Dudley, 4 Allen, 557; Moore v. Abbott, 32 Me. 46, 
and Moulton v. Sandford, 51 id. 127, are authorities 
to the contrary. 





THE AMENDED BANKRUPT LAW. 

Judge Longyear, of the United States District Court 
for the Eastern District of Michigan, has delivered the 
following judgment, holding that section thirty-nine, 
as amended June 22, 1874, does not apply to cases in 
which adjudications had been had before the passage 
of the act. ; 

LoNGYEAR, J.— That the provisions of the recent 
act requiring one-fourth in number and one-third in 
amount of the creditors to join in an involuntary peti- 
tion for adjuditation of bankruptcy, were intended to 
apply, and can and must be applied to all cases com- 
menced between December 1, 1873, and the passage of 
that act, in which there has been no adjudication, I en- 
tertain no doubt; and it has been so held by the Dis- 
trict Court for the Northern District of Illinois. (In re 
Scammon, 6 Chi. Leg. N. 328.) But the question here 
goes beyond that. It is whether those provisions were 
intended to apply, and can be applied, to cases so com- 
menced which had passed into judgment before the 
passage of the act. 

The act cannot be given the application and effect 
contended for, because it involves the vacating and 
annulling the judgment of the court and granting a 
new trial. No rule of constitutional law is better 
settled than that, in a constitutional government, with 
a division of powers, like that of the United States, 
no legislative enactment can have the effect and opera- 
tion to annul the judgment of a court already ren- 
dered, or grant a new trial, especially as it respects 
adjudications upon the private rights of parties. 
‘““When they have passed into judgment,’’ says Jus- 
tice Nelson, in State v. Wheeling Bridge Co., cited 
below, ‘‘the right becomes absolute, and it is the duty 
of the court to enforce it.’”’ (Cooley’s Const. Lim. 93 
to 95, and cases cited; The State v. The Wheeling, etc., 
Bridge Co., 18 How. 421, 431; and see also the dissent- 
ing opinions of Justices McLean, Greer and Wayne, at 
pages 437, 449; Mason v. White, decided by the Supreme 
Court of Michigan at the January Term of 1874, not 
yet reported.) 

Courts will not presume that congress intended to 
exceed the powers, or in any manner to invade the 
domain of the judiciary, unless such intent is clearly 
expressed by the words used, or by necessary implica~ 
tion. The words used in a statute may be broad 
enough, and they probably are in the statute under 
consideration, to admit of such a construction; but 
the court will in no case give them a construction that 
involves the exercise of an excess of power, where, by 
amore limited application of them, such exercise of 
power is not involved. 

In the present instance the enactment in question is 
given full effect, and in my opinion all the effect con- 
gress intended it should have, by applying and limiting 
it to cases still pending and undisposed of by adjudica- 
tion. It is abundantly evident that congress did not 
intend these provisions to apply to cases already adju- 
dicated, for the following reasons: 

1. It was not in their power to do so, as already 
shown. 

2. They did not so expressly enact. 

3. The provisions can have full and consistent effect 
without giving them such application. 

4. They made no provision for the saving of rights 
accrued or acts done under adjudications in cases 
where the proceedings might, under the provisions in 
question, eventually fail and be dismissed. And this 
has still greater force for the further fact that they did 
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make such saving provision in case of a discontinuance 
of proceedings as provided by section fourteen. Other 
reasons will readily suggest themselves, but the fore- 
going I consider conclusive. 

I hold therefore that the provisions in question 
apply only to cases where the petition for adjudication 
is still pending, and not to cases in which adjudica- 
tions had passed upon the petition before the approval 
of the amendatory act. 

It results that the motion must be denied. 
accordingly. 


Ordered 


<> 
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USURY—DEFENSE OF. RETROACTIVE 
STATUTES. 


Town oF DANVILLE v. PACE.* 


After a town had issued its Bente, an act was passed pro- 
viding that no corporation should inte: the defense 
of weary. Heid, in an action against the town on the 
bonds, that the act ee to contracts made before its 
passage, and that defendant could not allege usury. 


STapues, J., delivered the opinion of the court. 

The plaintiff in the court below, who is the defendant 
in error here, is the holder of four notes or certificates 
of indebtedness executed by the town of Danville in 
1863, amounting in the aggregate to twelve thousand 
dollars, and maturing ten and twenty years after date, 
with interest thereon payable semi-annually. In the 
year 1868, the plaintiff instituted actions of trespass on 
the case, in the Circuit Court of Danville, for the re- 
covery of the interest which had accrued upon these 
notes from the first day of January, 1865, to the first 
day of January, 1868. 

The cases were subsequently removed to the Circuit 
Court of Richmond. At the July term, 1872, of that 
court, the defendant, in addition to the general issue, 
tendered two pleas of usury, in writing, which, on mo- 
tion of the plaintiff, were rejected, and the defendant 
excepted. After the rejection of these pleas, it was 
agreed by the parties that a jury should be waived, and 
all matters of law and of fact submitted to the court 
upon the facts agreed — whereupon the court rendered 
judgment for the plaintiff. To that judgment a writ 
of error was awarded by a judge of this court. 

The chief, if not the only question for our determi- 
nation, is the right of the town of Danville to rely up- 
on the defense of usury in these actions. The decision 
of that question depends upon an act passed March 
22, 1873, and found in the Revised Code of 1873, page 
554. It is in these words: ‘‘ No corporation shall here- 
after interpose the defense of usury in any action, nor 
shall any bond, note, debt or contract of such corpora- 
tion be set aside, impaired or adjudged invalid by rea- 
son of any thing contained in the laws prohibiting 
usury.”’ It is claimed by the counsel for the defend- 
ant that this section applies only to causes of action 
arising, and contracts made after its adoption, and, 
consequently, the notes or certificates in controversy 
are not embraced by its provisions. The learned coun- 
sel relies strongly upon the well-settled rule, that 
statutes are to be construed as prospective in their 
operation, unless the language plainly shows the inten- 
tion of the legislature that they should have a retro- 
spective effect. In support of this view he has cited 
numerous authorities, which undoubtedly sustain the 
proposition that the courts will not so construe a 
statute as to give it a retrospective operation, unless 





*The following decision has recently been made by the 
Court of Appeals of Virginia. 
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there is something on the face of the enactment put- 
ting it beyond a doubt that such was the purpose of 
the legislature. Upon this point there can be no solid 
ground for controversy. The question is, whether the 
present enactment furnishes unmistakable evidence of 
the legislative purpose to give it a retroactive opera- 
tion and effect. 

It will be observed that the words used are very 
comprehensive. ‘No corporation shall hereafter in- 
terpose the defense of usury in any action.” The 
words “any action” necessarily include suits institu- 
ted before as well as after the passage of this act. 
There is nothing in the context to give them a more 
limited operation. The defense is prohibited in all 
cases. In order to adopt the construction insisted on 
by the defendant, other words must be incorporated 
into the body of the act, so as to make it read: ‘“‘ No 
corporation shall hereafter interpose the defense of 
usury in any action, wpon a contract hereafter made.”’ 
But, clearly, the legislature did not intend so to con- 
fine the effect of the enactment. Had such been the 
purpose, nothing would have been easier than to have 
used words appropriate to that object. If any doubt 
upon this point existed, it will be removed by reference 
to the next clause in the same section. ‘‘ Nor shall 
any bond, note or debt or contract of such corporation 
be set aside, impaired or adjudged invalid by reason 
of any thing contained in the laws prohibiting usury.’’ 
No distinction is made between contracts entered into 
before and after the statute. Whenever made they 
shall not be adjudged invalid by reason of any thing 
contained in the usury laws. The legislature having 
thus declared, in the most unequivocal terms, that no 
contract of a corporation shall be deemed invalid be- 
cause it may be usurious, it is impossible for the courts, 
without the grossest perversion of language, to hold 
that those contracts only are meant which are entered 
into after the law is passed. It must not be forgotten 
that the first clause of the section already quoted is a 
literal copy of a New York statute upon the same sub- 
ject. The identity of language used in both statutes 
shows that the framers of our act had before them the 
New York law, and intended to adopt it without 
change or qualification. In Curtis v. Leavitt, 15 N. Y. 
9, a very noted case, this statute received a very 
careful consideration. All the judges agreed in giving 
it a retrospective effect, so that securities to an amount 
exceeding a million of dollars were held to be valid, 
though utterly void when issued, by reason of the 
usurious taint with which they were infected. 

It is not to be supposed that the legislature incorpo- 
rated into our laws an important statute of another 
State, in entire ignorance of the interpretation given 
to it by the courts of that State. It must be presumed, 
rather, that the legislature, in adopting the precise 
phraseology, intended to adopt along with it the inter- 
pretation also. 

I shall have occasion hereafter to refer to a number 
of cases in other States, involving the constitutionality 
of statutes giving validity to antecedent usurious 
contracts. The language of some of these statutes is 
certainly not more comprehensive than that of our 
act; and yet, the courts there experience no difficulty 
in giving them a retrospective operation and effect. 
The limits assigned to this opinion will not justify any 
citation of these statutes. I must, therefore, content 
myself with this simple reference to them, satisfied 
that, upon examination, they will sustain the view I 
have taken. 
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The learned counsel who argued this case here for 


the defendant, referred to the 18th section of chapter 
36, Code of 1860. The learned counsel obviously did 
not attach much importance to this section, although 
it seems to have been relied upon elsewhere as decisive 
of the case. I do not give the exact words of the sec- 
tion, but it substantially provides that no new law shall 
be construed to repeal a former law as to any act done 
or right accrued under the former law, or in any way 
whatever to affect any act done or right accrued under 
the former law. In construing this section, it is neces- 
sary to consider also the preceding one, which provides 
that this rule of construction shall not be adopted, if 
it would be inconsistent with the manifest intention 
of the legislature. In other words, the two sections 
taken together mean no more than that a new law 
shall not be construed to affect any right accrued under 
a former law, unless such is the manifest purpose of 
the legislature; a rule of construction which would. 
always prevail in regard to vested rights of a civil char- 
acter, independently of any statutory enactment on 
the subject. 

Now, if the views already presented in regard to the 
statute of March 23, 1873, be correct; if that statute is 
retroactive in its operations, and was so intended by 
the legislature, then the 18th section does not apply to 
it, because it would be inconsistent with the manifest 
purpose of the legislature to give it such application. 
To adopt any other rule would be to declare that one 
legislature having adopted a general statutory rule of 
construction, no succeeding legislature is authorized to 
depart from that rule. 

It is worthy of observation that the provisions of the 
18th section were taken from the Revised Statutes of 
New York and Massachusetts. The35th section of the 
New York statutes, although not identical with the 
language of the 18th, is substantially the same in its 
operation and effect. That section, the 35th, was in 
force long anterior to the case of Leavitt v. Curtis, and 
yet the Supreme Court of New York did not regard it 
sufficient to prevent the retroactive cperation of their 
statute in relation to the defense of usury by corpora- 
tions. As already stated, the first clause of our act is 
a literal copy of the New York statute. 

For these reasons, I am satisfied that all contracts of 
corporations, whether entered into before or subse- 
quent to the passage of the act in question, must be 
held to be comprehended by its provisions. Thus con- 
strued, is the act constitutional? This is the impertant 
question for our consideration. When this subject 
was first under discussion, my own convictions were 
very decided that this legislation could not and ought 
not to be sustained, as applied to antecedent contracts. 
It seems to me not only unjust, but contrary to the 
first principles of the constitution, for the legislature 
to attempt to divest a right accrued under existing 
laws, and it mattered but little whether it was a right 
to defeat an action or maintain it; to prevent a re- 
covery or enforce it. And, although no specific provis- 
ion of the constitution could be shown, expressly for- 
bidding such legislation, it had the appearance of being 
repugnant to the entire spirit and scope of that instru- 
ment. 

Subsequent investigation has, however, satisfied me 
that my own views upon this subject were in conflict 
with the opinions of many able judges and commenta- 
tors, and an imposing array of well-considered cases. 

The reasoning employed in these cases, though not 





always satisfactory, and the great weight of authority 





upon the subject, have at least created doubts and 
difficulties in my own mind, which ought to be control- 
ling in passing upon an act of the legislative depart- 
ment. A conscientious judge will not, in the face of a 
current of authorities almost uniformly tending in the 
same direction, pronounce against the constitutionality 
of a law, unless, upon full examination, his conviction 
is very clear that it is plainly repugnant to the consti- 
tution. When he finds himself opposed by a long array 
of distinguished names — when he sees that the wis- 
dom of the legislature and the learning of the judiciary 
are against him, he ought to retrace his steps, re-ex- 
amine his ground, and ascertain, if possible, whether 
there is not some radical defect in the process of rea- 
soning by which he has reached his conclusion. He 
should be careful to inquire whether, indeed, he is not 
substituting his own pre-conceived opinions of what 
may be right and proper in the particular case, as a 
rule or standard for the determination of a mere ques- 
tion of constitutional power. It should never be for- 
gotten that the courts cannot deny validity to an act 
of the legislature, because it may seem to the judges 
that injustice has been done, or sound policy disre- 
garded. As has been well said, the judiciary cannot 
run a race of opinion with the law-making power upon 
points of right, reason and expediency. Cooley on 
Con. L. 168. Such an assumption would lead to dan- 
gerous conflicts of authority, and practically result in 
the absorption by the judiciary of the other great de- 
partments of the government. 

The legislature represents the sovereign authority of 
the people, except so far as restrictions are enforced by 
the constitution, in express terms or by strong impli- 
cation. We look to the constitution of the State, not 
for grants of power, but for limitations. When the 
prohibition is not found in the language of that instru- 
ment, or in its framework and general arrangement, 
there is no valid ground to pronounce the enactment 
void. The inspection must be clear and palpable. In 
the language of Judge Marshall, the question whether 
a law be void for its repugnancy to the constitution is, 
at all times, a question of much delicacy, which ought 
seldom, if ever, to be decided in the affirmative, in a 
doubtful case. The opposition between the constitu- 
tion and the law should be such that the judge feels a 
strong and clear conviction of their incompatibility 
with each other. Fletcher v. Peck, 6 Cranch, 87, 128. 

Bearing these principles in mind, we are to consider 
whether the statute already cited is repugnant to the 
constitution of the United States, or of the State of 
Virginia. Two provisions of the constitution of the 
United States have been invoked as prohibitory of this 
sort of legislation. 

One of these is the clause declaring that no State 
shall pass any ex post facto law. In answer to this, it 
is sufficient to say that the phrase ex post facto law, as 
used in the constitution, is not applicable to civil, but 
only to criminal and penal laws, which impose a pun- 
ishment for previous acts which were not punishable 
at all when committed, or not punishable to the extent 
or in the manner prescribed. So that ex post facto laws 
relate to penal and criminal proceedings which inflict 
punishment or forfeitures, and not to civil proceedings 
which affect private rights retrospectively. This doc- 
trine has been solemnly settled by the Supreme Court 
in numerous cases, and is now the accepted rule of con- 
struction. Calderv. Bull, 3 Dallas, 386; Watson v. Mer- 
cer, 8 Peters, 88,110. . 

The other provision of the constitution relied upon 
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impairing the obligation of a contract. It seems very 
clear, however, that the statute, sc far from invalidat- 
ing the contract, upholds and sustains it. In the case 
of Satterlee v. Matthewson, 2 Peters, Mr. Justice Wash- 
ington, commenting upon an act of the Pennsylvania 
legislature, to which the same objection was urged, 
said: “*‘ Now, this law may be censured as an unwise 
and unjust exercise of legislative power, as retrospect- 
ive in its operation, as the exercise by the legislature 
of judicial functions, and as creating a contract where 
none previously existed ; all this may be admitted, but 
the great question which we are now considering is, 
does it impair the obligation of a contract? It is not 
easy to perceive how a law which gives validity to a 
void contract can be said to impair the obligation of 
that contract. It cannot be intended that to create a 
contract between the parties where none existed, and 
to impair one mean the same thing.’’ 

This case, and indeed all the cases establish the posi- 
tion, that even though a statute may take away vested 
rights, by reason of its retrospective operation, it can- 
not, for that reason merely, be treated as repugnant 
to any provision contained in the constitution of the 
United States. Charles River Bridge v. Warren Bridge, 
11 Peters, 549. 

In considering this question, then, I think we may 
safely discard from our view the constitution of the 
United States. 

The next inquiry is as to the constitution of Vir- 
ginia. Is the statute in contravention of any of its 
provisions? I do not understand the learned counsel 
for the defendant as contending that the act in ques- 
tion violates any specific provision of that instrument. 
His proposition is, substantially, that the contract here, 
when made, was usurious and void, and there was then 
vested in the defendant a right so to declare it; that 
by the statute now under consideration he has been 
deprived of this right; that a law which thus takes 
away a valuable and a vested right is an exercise of 
arbitrary power, unjust in itself, and contrary to the 
fundamental principles of the social compact. 

Now, let it be conceded there are restrictions upon 
the legislative power not found expressly enumerated 
in the constitution, that a law may not infringe upon 
any specific provision of that instrument, and yet it 
may involve so flagrant an abuse of power that it is the 
imperative duty of the judiciary to interpose and arrest 
its execution; still, it must be also conceded that when 
we depart from the express limitations of the consti- 
tution, and venture into the vast and unexplored re- 
gion of implied restrictions, the legislative usurpation 
ought to be very clear, palpable and oppressive,to justify 
the interposition of the judiciary. All admit that it is 
not competent for the legislature, by retroactive laws, 
to interfere with vested rights. But the inquiry still 
recurs, what are these vested rights that are secure 
against legislative invasion? That the legislature has 
the constitutional power to pass retrospective laws — 
laws affecting vested rights, no one will deny who is 
familiar with the jurisprudence of the country. Ac- 
cording to Chancellor Kent, statutes which go to con- 
firm existing rights, and in furtherance of the remedy 
by curing defects and adding to the means of enforc- 
ing existing obligations have been held clearly valid 
when just and reasonable, and conducive to the general 
welfare, even though they might in some degree in- 
fringe upon vested rights. 1 Kent’s Com., page 456; 
Underwood v. Lilly, 10 8. & R. 101; Tate v. Stooltzfoos, 
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Hepburn v. Curts, 7 Watts, 300; Foster v. Essex Bank, 
16 Mass. 245; Oriental Bank v. Freese, 18 Me. 109; 
Townsend v. Townsend, Peck (‘Tenn.), 16, 17; Bell v. Per- 
kins, Peck, 266; State v. Bermudez, 12 La. 355; Syra- 
cuse City Bank v. Davis, 16 Barb. 188; Rich v. Flanders, 
39 N. H. 304; Schenley v. Commonwealth, 36 Penn. 
St. 29; Goshen v. Stonington, 4 Conn. 209; Wilkinson 
v. Leland, 2 Peters, 627; Langdon v. Strong, 2 Vt. 234; 
Watson v. Mercer, 8 Peters, 88. 

In his work on Constitutional Limitations, Judge 
Cooley enumerates a number of retrospective*statutes, 
the constitutionality of which is almost universally 
conceded. Among these are statutes validating ante- 
cedent illegal marriages, confirming city ordinances 
which had failed to take effect for want of registration, 
and by reason of such confirmation establishing liens 
for tax assessment upon private property; statutes 
abolishing penalties and forfeitures, and taking away 
rights of appeal in pending cases; all of which, in a 
greater or less degree, interfere with vested rights. 
After citing these and other illustrations of retrospec- 
tive laws, the author proceeds as follows: ‘‘On the 
same principle, legislative acts validating invalid con- 
tracts have been sustained. When these acts go no 
farther than to bind a party bya contract which he has 
attempted to enter into, but which was invalid by rea- 
son of some personal inability on his part to make it, 
or through neglect of some legal formality, or in con- 
sequence of some ingredient in the contract forbidden 
by law, the question which they suggest is one of pol- 
icy, and not of constitutional power.” Cooley, 373-4. 

In support of this view, the learned authof mentions 
a number of cases, some of which I shall have occasion 
to consider in the course of this opinion. One of the 
most important of them is the case of Curtis v. Leavitt, 
15 N. Y., heretofore mentioned in another connection, 
justly celebrated, not only for the variety and import- 
ance of the questions involved and the magnitude of 
the subject of controversy, but for the vast ability and 
learning displayed in the discussion by both bench and 
bar. Mr. Justice Page, 229, said: ‘‘The defense of 
usury is in the nature of a penalty or forfeiture, and 
may at any time be taken away by the legislature in 
respect to previous as well as subsequent contracts, 
without trenching upon any vested rights. A proposi- 
tion that a party can have a vested right in conferring 
a penalty or forfeiture against which it is the office of 
a court of equity to relieve, is a legal solecism.”’ 

“Statutes of usury are highly penal in their character, 
and the defense of usury has always been regarded as 
an unconscientious defense, and has never received the 
favor of either courts of law or equity.’’ All the 
judges sitting, seven in number, concurred substan- 
tially in this view. Among these were Judges Selden 
and Comstock, universally respected for their sound- 
ness of judgment, and the extent and variety of their 
legal attainments. The former said usury being a 
mere statutory defense, not founded upon any com- 
mon-law right, either legal or equitable, it was clearly 
within the power of the legislature to take it away. 
See, also, Washburn v. Franklin, 13 Abb. Pr. 140; 
35 Barb. 599. 

The decisions of the Ohio courts are in entire har- 
mony with those of New York. I do not deem it 
necessary, however, to do more than make a brief ref- 
erence to the case of Lewis, trustee v. McElwaine, 16 
Ohio, 352, 595. It seems that the Mechanics and Trad- 
ers’ Bank of Cincinnati was an unauthorized banking 
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company, and all bills and notes made for the purpose 
of being discounted there were declared to be unlaw- 
fuland utterly void. The bank transferred all its assets 
to a trustee, including notes discounted there in viola- 
tion of law. The legislature of Ohio passed an act 
authorizing the trustee to institute suit upon these 
notes in his own name, against the debtors, and it was 
further provided it should not be lawful for the debt- 
ors to set up in their defense that these notes were 
void on aecount of being in violation of any statute 
law of the State, or on account of their being contrary 
to public policy. It was objected that this legislation 
wus unconstitutional, inasmuch as the effect would be 
to give validity to contracts illegal and void under laws 
in force when they were made. Hitchcock, J., speak- 
ing for the court, said: ‘‘ I can never consent to declare 
an act of the legislature void on account of violating 
the constitution, unless it is palpably both against the 

- letter and spirit of that instrument. So long as there 
is the least doubt upon the subject, the law must be 
enforced. Now, what provision of the constitution of 
Ohio is violated by this law? Certainly, it violates no 
contract. Its very object is that the contract may be 
enforced. But it is said to be a law retrospective in 
its character. I find nothing in the constitution pro- 
hibiting retrospective laws. The enactment of ex post 
facto laws is prohibited, not retrospective. Such laws 
may be impolitic, but with this, as a judge, I have no- 
thing todo. This law mnterferes with no vested rights; 
it merely compels men to do justice.”’ 

The case of Parmelee v. Lawrence, decided by the 
Supreme Court of Illinois, and reported in 48 Illinois, 
331; the case of Andrews v. Russell, 7 Blatchf. 474, de- 
cided by the Supreme Court of Indiana, and the case 
of Woodruff v. Scruggs, 37 Ark. 28, all involved the 
constitutionality of statutes giving validity to ante- 
cedent usurious contracts. In each case the enactment 
was strongly assailed, as trenching upon vested rights, 
and in each case its validity was fully sustained by the 
court. 

The decisions of the Maryland courts accord with 
those already cited. Bangher v. Nelson, 9 Gill. R. 
299, isan example. In that case the point was made 
that the contract was void for usury, and there was 
vested in the defendant a right so to declare it. Mr. 
Justice Martin, in answering this objection, said: 
“When vested rights are spoken of by the courts as 
being guarded against legislative interference, they 
mean those rights to which a party may adhere and 
upon which he may insist without violating any prin- 
ciples of sound morality. In the language of Judge 
Duncan, in Satterlee v. Matthewson, 16 Serg. & Rawle, 
191, ‘ there can be no vested right todo wrong.’ Inthe 
nature of things there can be no vested right to violate 
a moral duty, or to resist the performance of a moral 
obligation.”’ See, also, Nelson v. Hardesty, 1 Mary. C. 
Rep. 56. 

The Connecticut decisions proceed upon the same 
ground. In Goshen v. Stonington, 4 Conn. 209, Hosmer, 
C. J.,in commenting upon a statute prohibiting the 
defense of usury as against antecedent contracts, said: 
“Tt was no violation of the constitution, it was not a 
novelty ; such exercises of power having been frequent, 
and the subject of universal acquiescence, and no in- 
justice can arise from having given legal efficacy to 
voluntary engagements, and from accompanying them 
in the consequences they always import.” 

These questions, and others of a like character have 
been, perhaps, more carefully considered, and oftener 





decided by the courts of Pennsylvania than in any 
other State. In a long train of decisions, pronounced 
by the ablest jurists of that State, legislation of this 
kind has been fully sustained as in entire conformity 
with both Federal and State constitutions. I refer par- 
ticularly to the cases of Hess v. Werts, 4 Serg. & Rawle, 
page 356; Satterlee v. Matthewson, 16 id., page 169; 
Bleakney et al. v. Farmers’ & Mech. Bank of Green- 
castle, 17 id. 64. 

To these cases may be added decisions of the Su- 
preme Courts of New Jersey, Michigan and Iowa. 
These decisions do not involve the precise points arising 
in the present case, but the principles they announce 
apply to the statute in question and fully sustain its 
constitutionality. Stute v. City of Newark, 3 Dutcher, 
186; Gibson v. Hibbard, 138 Michigan, 217; Harris v. 
Rutledge, 19 Iowa, 389; State v. Squires, 26 id. 340. 

It thus appears that the constitutionality of this 
legislation or legislation of a like character has been 
affirmed by learned judges and commentators, by the 
Supreme Courts of ten States and the declared will of 
ten legislatures besides that of Virginia. Against this 
formidable array of authorities, what have we? The 
learned counsel for the defendant has cited a number 
of cases supposed to give countenance to his position, 
but it will be found upon a careful examination that 
very few of them haveany direct bearing upon the 
point in controversy here. The New York decisions 
referred to relate principally to statutes affecting the 
vested rights of husbands in the estates of their wives. 
They do not in the least conflict with the doctrines 
laid down in Leavitt v. Curtis. 

The cases in the Supreme Court of the United States 
do not touch the point under consideration. The only 
province of that court is to inquire whether the 
statute is in conformity with the constitution of the 
United States. If it is, that court will not pronounce 
against its validity because it is repugnant to the con- 
stitution of the State. 

The cases from Massachusetts and Mississippi, upon 
which so much reliance is placed, were decided upon 
statutes which attempted to revive certain causes of 
action already barred by limitation. Legislation of 
this kind has been generally considered an unconstitu- 
tional interference with vested rights. The reason is 
apparent and is well understood. The statutes of limi- 
tation are essentially statutes of repose ; they are found- 
ed upon the idea that the party affected has had full 
opportunity to try his right; that he has lost it by his 
own conduct and he has thus vested in his adversary a 
right of property as complete and perfect as if bestowed 
by grant. It has been very justly observed that after 
the law is complete, parties are justified in forbearing 
to take and preserve evidence and toreturn proofs and 
vouchers as they otherwise would, and they feel and 
act upon the conviction that the cause of action is at 
anend. ‘The act of limitation is, therefore, a law of 
presumption, it presumes evidence from length of 
time, which cannot now be produced, payments 
which {cannot now be proved, releases which cannot 
now be shown.’’ Barton, lessee, v. Shall, Peck. 215; 
Wright v. Oakley, 5 Metc. 410. 

These considerations are sufficient to show that the 
principles which apply to rights vested by reason of the 
operation of the statutory limitation have no just ap- 
plication to laws giving effect to the contract of parties 
affected by the taint of usury. We are told, however, 
that the laws in force when and where the contract is 
made, enter into and constitute a part of it, and con- 
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or modify those laws as to affect rights vested under 
them. This is avey just principle in some cases; but 
it does not admit of universal application. No one 
seriously maintains that the statutes of limitation in 
force when a contract is made or the laws authorizing 
imprisonment for debt or distress for rent constitute a 
part of the contract. And yet they confer important 
rights, and it is fairly to be presumed, in many cases, 
parties contract with reference to them. They are, 
however, often changed and even abolished at the 
pleasure of the legislature, without a question of the 
constitutional power to affect existing causes of ac- 
tion. 


The cases decided by the Supreme Court of the 


United States, to which reference has been made, only 
affirm the doctrine that the laws in existence when a 
contract is made, so far enter into and become a part 
of it that they cannot be changed or abolished to the 
extent of depriving a party of all remedy to enforce 
the contract. This is a well-established principle, uni- 
versally recognized by the courts. It proceeds upon 
the obvious ground that to take away the remedy en- 
tirely is in effect to impair the obligation of the con- 
tract. To impair the obligation of a contract is one 
thing, to afford a remedy for enforcing it where none 
previously existed is another and very different thing. 

In Sedgwick’s Treatise on Constitutional Law, page 
406, it is laid down that the legislature is competent to 
give a statute a retrospective operation, unless it vio- 
lates that provision of the Federal constitution relat- 
ing to ex post facto laws and the obligation of contracts, 
or unless it is repugnant to some express provision of 
the State constitution, or unless it interferes with 
vested rights of property so as not to come within the 
proper limits of the law-making power. Independ- 
ently of these excepti retrospective laws are within 
the scope of the legislative authority, and the judiciary 
will not interfere with them. Now it is very clear 
that statutes taking away the defense of usury as 
against antecedent contracts are not included in either 
of the exceptions mentioned. As has already been 
seen, they do not infringe upon the Federal constitu- 
tion. They certainly do not violate any express pro- 
vision of the State constitution, and it is equally clear 
they do not interfere with any vested right of prop- 
erty. 

The usury laws are founded upon considerations of 
public policy. They are modified from time to time, 
and even abolished as the popular sentiment may dic- 
tate or the public interest require. In Virginia these 
laws have undergone frequent changes in the last few 
years. In other States parties are left free to regulate 
the subject at their discretion, with a statute fixing 
the rate of interest in the absence of any express agree- 
ment. If no laws upon the subject existed, no one 
questions that any rate agreed upon by the parties 
would be lawful and enforced by the courts. 

The statutes upon this subject are regarded as purely 
remedial and subject to the modification and control 
of the legislative department, even as applied to past 
transactions. This is the view of the courts and legis- 
latures not only in modern times, but seems also to 
have prevailed in the earlier history of the State. By 
the act of 1834 usurious contracts made previous to 
the lst of November, 1834, were legalized to the point 
of principal and lawful interest. We have no means 
of ascertaining whether the constitutionality of this 
statute was ever called in question. Tbe presumption 








Now it is very clear that the contract being an entire 
thing, the promise of the debtor to pay the principal 
and lawful interest cannot be separated from the 
promise to pay the usurious premium. In either case 
the promise is utterly void. If, therefore, the legisla- 
ture may legalize the contract as to the principal and 
lawful interest, it may legalize it as to the excess. If 
it may take away the defense of usury as to part, it 
may do so as to the entire contract. Courts of equity 
effect substantially the same results contemplated by 
these early statutes in requiring the payment of the 
principal and lawful interest as a condition of relief, 
and this too in direct opposition to the statute forfeit- 
ing the entire debt. Indeed, the charge is sometimes 
made that the equity courts repeal the statutes pro- 
hibiting usury. May not the law-making power apply 
the same rule to the common-law courts? May it not 
clothe these courts with like jurisdiction and authority 
to administer relief in the mode exercised by the equity 
courts? If indeed it may prescribe that the defense 
of usury shall be taken away as to the principal and 
lawful interest, it may declare that the defense shall 
not be made at all. 

Under one section of the statutes prohibiting usury, 
if the borrower exhibit his bill and call for discovery, 
he is relieved upon the payment of the principal with- 
out interest. If he does not seek a discovery, but asks 
for an injunction to prevent a sale of property and is 
full handed with proof, he is relieved from the pay- 
ment of both principal and interest. There can be no 
question, I imagine, but that this relief may be varied 
at the pleasure of the legislature, and that it may be 
applied alike to antecedent and to subsequent transac- 
tions. 

The statutes against usury are regarded in Virginia 
as highly penal in their character. In Brockenbrough 
v. Spindle, 12 Gratt. 32, the president of this court 
said: ‘‘ However small the amount of usurious inter- 
est contracted for, and however large the amount of 
money loaned, the contract is declared void, and the 
lender forfeits the whole amount of the debt and in- 
terest.” 

In Crenshaw, adm., v. Clark, 5 Leigh, 72, Judge Clark 
speaks of the loss of the debt as a severe penalty, not 
to be inflicted without clear and strong proof. And in 
the same case Judge Tucker said: ‘‘ The defense goes 
not merely to absolve the debtor from usurious gain, 
but to vacate the contract and to annihilate the debt; 
to take from the usurer his just principal and interest 
and put it in the coffers of the debtor to whom it does 
not fairly belong.’’ 

These citations sufficiently show the light in which 
the defense of usury has been regarded in Virginia, 
and that the loss of the debt under that defense is 
treated as a forfeiture imposed by the stern mandate 
of the statute. 

There may be cases, but I have not seen them, cer- 
tainly no well-considered case, in which it has been 
held that a party can have a vested right to a forfeit- 
ure contrary to the express terms of the contract, even 
where the ‘forfeiture results from a violation of an 
agreement. Courts of equity often relieve against it 
upon the application of the debtor. This is a favorite 
branch of equitable jurisdiction. It is founded upon 
the idea that although the legal right to the forfeiture 
is complete, the creditor shall not be permitted to 
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avail himself of it for the purposes of injustice and op- 
pression. This is certainly an interference with vested 
rights, but they are not of such a character as are 
deemed secure against legislative or judicial action. 
In the language of the Supreme Court of New Jersey, 
courts do not regard rights as vested contrary to the 
justice and equity of the case. 

In the case of Foster and others v. Essex Bank, 16 
Mass. 245, it was urged that a statute giving a right of 
action against certain debtors, which had been lost by 
the expiration of the bank charter, was retrospective 
and void. Parker, J., said: ‘“‘The statute does not 
interfere with any of the privileges secured by the 
charter, unless it be considered a privilege to be se- 
cured from the payment of debts or the performance 
of contracts, and this is a kind of privilege which we 
imagine the constitution was not intended to secure. 
The truth is there is no such thing as a vested right to 
do wrong.” 

Unless we suppose it is the deliberate purpose of the 
debtor when he borrows money never to return it, the 
only effect of the statute is to compel him to do what 
he intended and agreed to do at the time of entering 
into the contract. It is a legislative declaration that 
the forfeiture shall not beenforced. It leaves the con- 
tract to be executed according to its terms and the 
original intention of the parties. It violates no vested 
right unless it can be considered a vested right of the 
borrower to vacate his contract and annihilate his 
debt. Clearly this is not the kind of right the consti- 
tution was designed to protect. 

This conclusion could not be varied in the slightest 
degree by the passage of the legislative act after the 
institution of the suit. It might be argued with some 
degree of-plausibility that the plaintiff having brought 
his suit thereby acquires rights which cannot be af- 
fected by subsequent legislation, but it is difficult to 
perceive in what way an action against a party can 
confer upon him rights he did not possess independ- 
ently of such action. If the right to rely upon the 
defense of usury is not in the nature of a vested con- 
stitutional right secure against legislative invasion, the 
law-making power may certainly take away the privi- 
lege at any time before its actual exercise by the de- 
fendant. Upon this point the authorities are abundant 
and generally uniform. I do not deem it necessary to 
do more than refer to a few of the most important. 
Butler v. Palmer, 1 Hill, 324, 330; Miller’s Case, 1 Black. 
451; Sloerer v. Immell, 1 Watts, 258; Curtis v. Lea- 
vitt, 15 N. Y. 9; Satterlee v. Matthewson, 16 Serg. & 
Rawle, 169; Sedgw. on Const. Law, 412. 

Tt has been very strongly argued that this law in- 
volves the exercise of judicial functions by the legis- 
lature. This objection was suggested in some of the 
cases heretofore mentioned; in others, it was not even 
alluded to. In none of them does it seem to have re- 
ceived much attention or to have been considered as 
entitled to much weight. 

The case of Griffin v. Cunningham, 20 Gratt. 31, is, 
however, principally relied on in support of the ob- 
jection. In that case a majority of this court held 
that an act of the legislature authorizing a review after 
the term was ended of the decrees and judgment ren- 
dered by the Court of Appeals which sat here before 
the organization of the present government, was in 
the nature of a judicial act, and was therefore void. 
This decision was based upon the obvious ground that 
a statute which vacates decrees and judgments, grants 
hew trials or authorizes rehearings, is eminently judi- 





cial in its character. Such an act is the very essence 
of judicial power and an invasion of the judicial de- 
partment. 

This simple statement demonstrates that the reason- 
ing advanced and the doctrines asserted in Griffin v. 
Cunningham have no application to the subject under 
consideration. It is proper to add that two of the 
judges, Moncure and Anderson, did not concur with 
the majority in that case. They were of opinion that 
the statute was in every view constitutional and 
valid. 

All will concede that the line which separates judi- 
cial from legislative functions is in many cases shadowy 
and indistinct, so that it is often a matter of real diffi- 
culty to determine within which of the two classes a 
particular subject falls. Statutes affecting limitation 
of actions, statutes relating to frauds and perjuries, 
to the admission of parol and written evidence, stat- 
utes relating to the registration of deeds, legalizing 
judicial proceedings, validating defective marriages 
and a multitude of others, apply to the transactions 
and agreements of parties rules of decision wholly 
different from those which prevailed when the trans- 
actions occurred or the agreement was made. And 
yet these statutes have been fully sustained as clearly 
within the constitutional competency of the law-mak- 
ing department. 

The courts of Pennsylvania decided that the relation 
of landlord and tenant could not exist in that State 
under a Connecticut title. The legislature of that 
State then passed an act which provided that such re- 
lation shall exist and be effectual on the trial of cases 
then pending or thereafter instituted. This act was 
fully susained by both State and Federal courts, and was 
actually applied to suits or a suit brought before its 
enactment. Judge Cooley expresses the opinion that 
as the purpose and intent of the act was to remove 
from contracts, which the parties had made, a legal 
impediment to their enforcement, there would seem 
to be no doubt in the lightof the authorities that the 
conclusion reached was the only just and proper one. 
Satterlee v. Mathewson, 16 Serg. & Rawle. uv 

That case goes much further than is necessary for the 
purposes of this. There the statute was intended to 
apply only to a few cases. Here it is general in its 
character, applicable to all the contracts of corporations 
made before or after the date of the act. A law which 
prescribes a general rule for the adjudication of all 
contracts of a certain character, may in its retrospec- 
tive feature affect vested rights, but clearly it does not 
involve the exercise of judicial functions. 

It only remains to consider very briefly one other 
objection urged by the learned counsel for the defend- 
ant. It is said thatthe law does gross injustice to the 
defendant. I must confess it does not so appear to 
me. None of those considerations which prompt the 
legislature to interpose for the security of the needy 
debtor against the exactions of the usurer, apply to 
corporations. Asa general rule they sell their bonds 
in the public market for the best price such securities 
will command. In such case there is no demand for 
an usurious premium, and no intention to commit 
usury, but a fair contract of purchase and sale upou 
terms believed by both parties to be just and legal. 
Such securities are often sought for as safe, judicious 
and permanent investments, under the sanction of 
the courts. In this way the resources and means of 
the corporate authorities are increased, the burdens of 
excessive taxation avoided, and the health, the com- 
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fort and prosperity of the inhabitants of towns and 
cities promoted and extended by the establishment of 
useful institutions, valuable works of public improve- 
ment and the blessings of good government. These 
considerations are sufficient to show that the defense 
of usury by corporate bodies is not in accordance with 
the dictates of justice or an enlightened public policy. 
The legislature might therefore well provide that no 
such defense should be interposed in any action against 
them. Theconstitutional power being conceded, there 
is no valid reason why the prohibition should not ex- 
tend alike to antecedent and subsequent contracts. 
But if I am mistaken in this view, it is very clear 
that the injustice or impolicy of a law is not a matter 
for judicial consideration. In no case can the sanctity, 
the honesty and the wisdom of the legislature become 
questions of judicial cognizance. We must take the 
law as we find it. We must treat it as having been 
deliberately considered by the legislature, all its provis- 
ions as it respects their constitutionality and expe- 
diency thoroughly examined and understood and finally 
receiving the enlightened approval of the Executive. 
Thus regarding it, we can arrest the execution of the 
law only upon a clear conviction that the legislature 
has transcended its constitutional limits in the enact- 
ment. Entertaining no such conviction in this case, 
we are constrained to affirm the judgment of the Cir- 


cuit Court. 
——_ o+—>__ 


COURT OF APPEALS ABSTRACT. 
BILL AND NOTE. 


Alteration: how far bank bound to know handwriting. 
—G. obtained from V. & Co. on February 15, 1870, 
their check dated that day on plaintiff’s bank for $56.75 
to his order. It was certified the same day in the 
usual manner by plaintiff. It was then fraudulently 
altered by changing the date to February 16th and 
raising the amount to $15,006, and was deposited by G. 
with defendant. G. was a customer of defendant and 
made other deposits on that day which with said check 
amounted to about $20,000. He drew out all except a 
balance of $2,626.24. On the 17th the check was paid 
at the clearing house and was sent with other vouchers 
to plaintiff who charged it to V. & Co.’s account. On 
February 24th the account was written up. V. & 
Co. discovered the alteration March Ist and notified 
plaintiff, whose officers immediately notified defend- 
ant and demanded re-payment of the money so paid, 
which was refused. This action was then brought 
to recover back the money so paid. On the trial a 
verdict was directed by the court for the amount 
of the check less the original amount with interest, 
and verdict was rendered accordingly. Held, no 
error; that a bank is not bound to know the hand- 
writing or the genuineness of the filling up of a check 
drawn upon and paid by it. It is legally concluded 
only as to the signature of the drawer and its own 
certification. Nat. Bank of Commerce in N. Y. v. 
Nat. Mech. Banking Association of N. Y. Opinion by 
Rapallo, J. 

costs. 

In proceedings to take land for railroad: extra allow- 
ance. —The Rensselaer and Saratoga Railroad Com- 
pany made an application by petition under the general 
railroad law (chap. 140, Laws of 1850) to take defend- 
ants’ land for the purpose of its incorporation. The 
Special Term granted an order, against defendants’ 
opposition, appointing commissioners to appraise the 











value of the lands so to be ,taken.. An appeal was 
taken to the General Term, and from its affirmance to 
the Court of Appeals, the hearing before the commis- 
sioners progressing meanwhile, the order was reversed 
and the application denied, with costs. Defendants 
then moved at Special Term to have their costs ad- 
justed and for an additional allowance. The court 
allowed full costs and an extra allowance of $1,000, 
Held, that although the proceeding is a special proceed- 
ing, yet it is analogous in its purpose and scope to an ac- 
tion, and services in resisting the application are simi- 
lar to services in defending an action, where therefore 
costs are allowed under chap. 270, Laws of 1854, which 
authorizes the allowance of costs in special proceed- 
ings in the discretion of the court, and provides that 
when allowed they shall “be at the rate allowed for 
similar services in similar actions,’’ the party is to be 
allowed full costs upon the hearing and upon the ap- 


| peal as in an action, at the rates prescribed by the 


Code, but no extra allowance can be made. The pro- 
vision for extra allowance in section 309 of the Code 
applies to actions only and not to special proceedings. 
In re R. & 8. R. R. Co. vy. Davis et al. Opinion by 


Andrews, J. 
EXPRESS COMPANY. 


This action was brought for an alleged breach of 
contract. Plaintiff’s firm delivered to the American 
Express Company, of which defendant was president, 
at New York, for transportation, several packages 
marked “ A. King, Clifton House, Windsor, N. 8S. C. 
O. D., $375, from Turner’s Express, Boston, Mass.” 
The line of defendant’s company terminated at Boston, 
and there connected with Turner’s Express, which 
carried goods to W. In the receipt given for the goods 
was contained the directions as marked upon the pack- 
age; it provided that the company should not be liable 
beyond its route. Defendant was allowed on the trial 
to prove that the whole direction meant that the sum 
named should be collected by Turner’s Express of the 
consignee; also to prove the custom existing among 
express companies receiving packages witha “C. O, 
D.”’ from connecting lines. Held (Grover and Rapallo, 
JJ., dissenting) error; that while it was competent to 
give parol evidence to explain the meaning of the let- 
ters “C. O. D.,’’ and thus remove all ambiguity, the 
contract being thus made clear could not be varied; 
that the additional words being of familiar and ordi- 
nary, and not of technical use, and having a well- 
defined meaning, could not be explained or varied, or 
a different meaning given them, nor was it competent 
to prove a custom inconsistent therewith. 

Custom or usage is only resorted to to explain the 
intent of the parties to a contract when it cannot be 
ascertained without intrinsic evidence, and never to 
contravene express stipulations. 

A contract does not depend upon its reasonableness 
for its validity. Callender, survivor, etc., v- Dinsmore, 
President, etc. Opinion by Allen, J. 

LIFE INSURANCE. 

Suicide. — Action upon a policy of insurance upon 
the life of plaintiff’s testator. The policy contained 
this condition, ‘‘in case he (the assured) should die by 
his own hands the policy should be void, null and of 
no effect.”” The assured committed suicide. Plaintiff 
claimed and gave proof tending to show that he was 
insane at the time. Held, that to take a case out of 
this condition the assured must have been so mentally 
disordered as not to understand that the act he com- 
mitted would cause his death, or he must have com- 
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mitted it under the influence of some insane impulse 
which he could not resist; it is not enough that he was 
not conscious of the moral obliquity of the act. 
Breasted v. F. L. and T. Co., 4 Hill, 73; S. C., 8 N. Y. 
299, and Dean v. Am. M. L. Ins. Co., 15 Wall. 580, dis- 
tinguished. 

Upon the trial a medical witness called by plaintiff 
was asked the question: ‘‘ Assuming that a person had 
that form of insanity which you denominate melan- 
cholia, and had committed suicide, would you attrib- 
ute that suicide to the disease?’’ This question was 
admitted under objection. Held, error; as the ques- 
tion did not call for information peculiarly within the 
knowledge of an expert, but for an inference which 
was within the province of the jury to draw without 
yeing influenced by the opinion of the witness. Van 
Zandt v. Mut. B. L. Ins. Co. Opinion by Rapallo, J. 


LIS PENDENS. 


Action to enforce an alleged equitable lien for un- 
paid purchase-money upon lands sold to defendant. 
Phe complaint alleged in substance that plaintiff sold 
certain premises to defendant; that a portion of the 
purchase price was to be paid in certain railroad bonds; 
that plaintiff was induced to take the bonds by the 
false and fraudulent representations of defendant, who 
was a director of the company; that the bonds were 
good and were for money actually advanced to the 
company for the full amount thereof; that the bonds 
were good, and were secured by mortgage on property 
of the company, with various other representations 
as to the character and value of such property, all of 
which was alleged to be false and untrue, and that the 
bonds were in reality worthless. The complaint 
alleged a tender of the bonds and demand of the 
amount, and asked that such amount as unpaid pur- 
chase-money be adjudged a lien onthe land. A notice 
of lis pendens was filed in this action by plaintiff. De- 
fendant moved, at Special Term, to have the notice 
canceled, and an order was granted canceling the 
same. This order was affirmed at General Term, and 
the plaintiff appealed to this court. Held, that the 
action affected the title to real property, and the order 
directing the removal from the files and the cancella- 
tion of said notice was error. When a lis pendens has 
been filed in a proper action, the court cannot order it 
canceled so long as the action is pending and undeter- 
mined. Miller v. Bliss. Opinion by Allen, J. 

MARINE INSURANCE. 


This action was brought to enforce an accepted ap- 
plication for a policy of marine insurance “for not to 
exceed $10,000 in gold’ upon the cargo of a vessel then 
at V. The defense was based upon a clause in defend- 
ant’s policies providing that if there was prior assur- 
ance upon the property, it should only be liable for so 
much as the amount of the prior insurance failed to 
cover the risk. Plaintiff was allowed to prove that it 
was the course of dealing between plaintiffs and de- 
fendant and with other companies, the same being 
known to defendant, where insurance was wanted 
upon a cargo, the value of which was not known, to 
estimate the value and to make application to the 
amount of the estimate, and upon ascertaining the 
actual value to apportion the risk in the proportion 
that the amount of each application bore to the esti- 
mated value and to change the applications accord- 
ingly, and policies were then issued for the corrected 
amounts. 








It appeared that plaintiffs’ cargo was estimated at 
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$152,500, for which amount applications were made and 


accepted, that its real value was $56,253, that the vessel 
and cargo were destroyed by fire. Held, that the 
proof of the course of dealing was competent, and 
that defendant was bound to issue its policy and to 
pay its proportion of the loss ascertained in accord- 
ance therewith. Fabbrie et al. v. Phenia Ins. Co. 
Opinion by Folger, J. 
SET-OFF. 

Action to compel the set-off of a judgment, in favor 
of plaintiff and F. against defendant B., and which 
is owned by plaintiff, against and upon a verdict 
in favor of said B. against plaintiff in an action 
for false imprisonment, in which defendant P. was 
attorney for B. When the action was commenced 
B. and P. agreed that out of the recovery, if any, 
P. was to have his taxable costs and a reasonable 
counsel fee, and that an associate counsel should be 
paid, and if any thing remained it should be assigned 
and belong to P. to pay a prior indebtedness. A 
verdict for B. was obtained and he assigned it to P. 
B. was insolvent. Held, that as the mutual demand 
did not arise out of the same transaction, there was 
no inherent equity in favor of plaintiff, that the con- 
tract between B. and P. was lawful and valid, that 
the equities of P. were superior to those of plaintiff, 
and therefore the complaint was properly dismissed. 

It seems that the Supreme Court in the exercise of 
its equitable powers has authority in an action brought 
for that purpose to compel the set-off of a demand not 
in judgment against a judgment, and this although 
the demand is a verdict in an action for a personal 
tort. Bogbawm v. Parker, impleaded, etc. Opinion by 
Church, Ch. J. 
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PHOTOGRAPHS IN EVIDENCE. 


We have several times during the last two or three 
years had occasion to notice cases in which photo- 
graphs were admitted in evidence on the question of 
identity, and the admissibility of this species of evi- 
dence seems now to be very generally conceded. In 
the case of Udderzook v. Commonwealth, recently de- 
cided by the Supreme Court of Pennsylvania, the 
question arose. The following is an extract from the 
opinion of the court, per Agnew, Ch. J., on this 
point: 

“All the bills of exception, except one, relate to 
this question of identity, the most material being 
those relating to the use of a photograph of Goss. 
This photograph, taken in Baltimore on the same plate 
with a gentleman named Langley, was clearly proved 
by him, and also by the artist who took it. Many ob- 
jections were made to the use of this photograph, the 
chief being to the admission of it to identify Wilson 
as Goss; the prisoner’s counsel regarding this use of it 
as certainly incompetent. That a portrait or minia- 
ture painted from life and proved to resemble the per- 
son, may be used to identify him cannot be doubted, 
though, like all other evidences of identity, it is open 
to disproof or doubt, and must be determined by the 
jury. There seems to be no reason why a photograph, 
proved to be taken from life and to resemble the per- 
son photographed, should not fill the same measure of 
evidence. It is true the photographs we see are not 
the original likenesses, their lines are not traced by the 
hand of the artist, nor can the artist be called to tes- 
tify that he faithfully limned the portrait. They are 
but paper copies taken from the original plate, called 





the negative, made sensitive by chemicals, and printed 
by the sun-light through the camera. It is the result 
of art, guided by certain principles of science. 

“In the case before us such a photograph of the man 
Goss was presented to a witness who had never seen 
him, so far as he knew, but had seen a man known to 
him as Wilson. The purpose was to show that Goss 
and Wilson were one and the same person. It is evi- 
dent that the competency of the evidence in such a 
case depends on the reliability of the photograph as a 
work of art, and this, in the case before us in which no 
proof was made by experts of this reliability, must 
depend upon the judicial cognizance we may take of 
photographs as an established means of producing a 
correct likeness. The Daguerrean process was first 
given to the world in 1839. It was soon followed by 
photography, of which we have had nearly a genera- 
tion’s experience. It has become a customary and a 
common mode of taking and preserving views as well 
as the likenesses of persons, and has obtained univer- 
sal assent to the correctness of its delineations. We 
know that its principles are derived from science; that 
the images on the plate, made by the rays of light 
through the camera, are dependent on the same gen- 
eral laws which produce the images of outward forms 
upon the retina through the lenses of the eye. The 
process has become one in general use, so common that 
we cannot refuse to take judicial cognizance of it as a 
proper means of producing correct likenesses.” 


——_#+}e —— 


BOOK NOTICES. 


po x hey rs and a Bene hy by Le Nathaniel 
of Moak, Counselor at law. vole w 6. William Gould & 
Son, Albany. 

The present volume, containing 917 pages, is fully 
equal to any of its predecessors. Mr. Moak has added 
notes upon ultra vires; repeal of statutes; negotiable 
bonds; coupons and securities, and the rights of pur- 
chasers thereof; extradition of fugitives from justice; 
rights of purchasers from trustees; liability of land- 
lords to third persons for injury from premises being 
out of repair; how far jurisdiction may be attacked 
when evidence tending to show its existence was given 
in the court whose proceedings are attacked; rights 
and liabilities of stockbrokers: when finder of prop- 
erty is guilty of larceny; what is a nuisance, and how 
far utility of the alleged nuisance is a defense; custody 
of infant children; liability of inn-keeper for damages 
from animals eating poisonous plants; how far parol 
evidence is admissible to explain or vary the terms of 
a will, or designate an intended legatee; effect of arbi- 
tration clauses in contracts, etc. Several of the notes, 
particularly those upon negotiable bonds and securities, 
extradition, rights and liabilities of stockbrokers, and 
the effect of arbitration clauses in contracts, are quite 
elaborate, and of great value. These reports contain 
a great variety of cases, and a large number of pages, 
of which the profession will not be likely to complain. 
The publishers seem determined to keep their pledge, 
to give all the cases of value here in three volumes a 
year. 


A sy den on os Law of w of Negioene . by Thomas G. Shearman 


roa y 
Baker, ' Voorhis & Co., 1874; 


Probably no recent oars om been so frequently 
cited by the courts during the last four years as has 
this of Messrs. Shearman and Redfield, and the authors 


edition. New York: 
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state in their preface and, so far as we know, correctly, 
that “‘ there does not appear to be any instance in 
which the courts have condemned a proposition, stated 
as the conclusion of the author’s own judgment; while 
there are many instances in which the courts of last 
resort have quoted and confirmed propositions ad- 
vanced in this book without the support of previous 
judicial decisions.’’ The work has filled a place here- 
tofore unoccupied and covers a subject of the utmost 
importance and one constantly recurring in litiga- 
tion. 

This edition contains a large amount of new matter, 
the result of recent decisions, but by reason of the 
elimination of overruled decisions and compression 
in the mode of citations, the size of the book is not 
maaterially increased. 





CORRESPONDENCE. 


New York Stare LIBRARY, t 
ALBANY July 21, 1874, 

Dear Sir: The inclosed sheet is the preface to the 
second (American) edition of Dr. Alfred S. Taylor's 
Treatise on Medical Jurisprudence, Philadelphia, 1873. 

It contains (as you will observe) a most eloquent 
tribute to the memory of our former townsman, the 
late Dr. Beck. No small portion of its significance is 
found in the fact that its author is the most distin- 
guished English writer on Medical Jurisprudence. It 
is certainly interesting to know that it was from the 
treatise of Dr. Beck, that the young student Taylor 
formed his purpose to study and practice that branch 
of jurisprudence, which he has, in later days, so fully 
enriched by his most valuable contributions. 

I have thought that perhaps you would deem this 
“Preface”’ worthy of publication in the ALBANY 
Law JOURNAL, with such observations as you may 
think proper to add, in the hope that it may be of in- 
terest to the profession, many of whom were the inti- 
mate friends of Dr. B. Respectfully yours, 


8. B. GriswoLp, 
Law Librarian. 


** PREFACE TO THE AMERICAN EDITION. 


“Inthe year 1825, when a medical student at Guy’s 
Hospital,.I accidentally met with a work entitled “‘ Ele- 
ments of Medical Jurisprudence, by Theodoric Romeyn 
Beck, 2d ed., with notes by W. Dunlop.” I have that. 
volume now before me, and I well remember the deep 
interest with which I read and studied its contents. 
I was then a student of two years’ standing, and the 
subject, from the lucid manner in which it was treated 
by the author, fixed my attention, and induced me for 
the time to put aside anatomy and physiology for the 
sake of this new branch of medical science. No lectures 
on the subject were then delivered in England, and 
Dr. Beck’s work was the leading authority for lawyers 
and medical men. 

“T believe that the sight of this book was the turn- 
ing point of my selection of MEDICAL JURISPRUDENCE 
asa special object for study and practice. After six 
years of medical study in the schools of England, 
France and Italy, I received the appointment of 
Lecturer on Medical Jurisprudence from the Treasu- 
rer and Governors of Guy’s Hospital, and from March, 
1831, Ihave delivered an annual course of lectures on 
this subject in the Medical Schools connected with the 
hospital. 

“In looking back over the forty-eight years since I 
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received my first lesson in Medical Jurisprudence from 
the work of the late Dr. T. R. Beck, it is a great grati- 
fication to me to feel thatI have been able to contrib- 
ute to the literature of the science, and that my con- 
tributions have been so highly appreciated in the 
country which gave birth to Dr. Beck. For many 
years, his was the only work on the subject in England 
and America. It is a satisfaction to meto know that 
I have been able to make some return to the country 
of his birth for the impulse which the study of his ex- 
cellent treatise gave to me in my early days as a 
medical student. Dr. T. R. Beck has passed away, but 
his work, which had reached a tenth edition in 1851, 
will carry down his name to future years, as one of the 
most erudite and distinguished writers on MEDICAL 
JURISPRUDENCE. 
ALFRED SwarveE TAyY.Lor, M. D., F. R.S. 


—_—__@——_———. 
NOTES AND QUERIES. 


AvcTION SALE. 
To the Editor of the Albany Law Journal: 

Will some of your readers answer the following 
query: An auctioneer exposes real estate for sale at 
public auction, the terms of sale, among other things, 
require that the purchaser shall pay ten dollars per lot 
for each lot knocked down to him; the latter does so, 
but the vendor, on the day named, fails to make title 
to the premises, and the contract of sale is rescinded. 
Now, can the purchaser recover from the auctioneer 
the fees paid to him for the sale of each lot. 

Truly yours, 
———_—__>—___—_ 


The tax case of the New York Central and Hudson 
River Railroad having been decided in favor of the 
company, Attorney-General Williams has directed the 
United States Attorney for the Western District of 
New York to take an appeal to the Supreme Court in 
the case. 


LEx. 


The Attorney-General of the United States has de- 
cided that the act of June 22, 1874, to amend the cus- 
toms revenue laws and to repeal moieties, does not 
repeal sections 11, 12 and 15 of the act of July 18, 1866, 
which provide the mode of proceedings by collectors | 
in cases of seizure not exceeding in value $500, and also 
that the said act of 1874 does not forbid the receipt of 
moneys, voluntarily tendered in payment of penalties 
under the customs revenue laws, in eases in which no 
criminal offenses are condoned. 


The Attorney-General of the United States has de- 
cided that under section 19 of the new bankruptcy law, 
Registers in Bankruptcy and United States Marshals 
are not required to make the returns provided for in 
that section until they are furnished with tabulated 
forms and directions from the Judges of the United 
States Supreme Court. As the Justices can scarcely 
leave their circuit duty until October, it seems prob- 
able that this decision will have the effect to delay 
proceedings under this section for some months. This 
section relates to the administrative duties of those 
officers. The Attorney-General has also decided that 
the clause in the appropriation bill prohibiting payment 
for Government transportation to land-grant rail- 
roads was inserted mainly for the purpose of bringing: 
the question before the courts. 





LEGAL NEWS. 


The Court of Commissions for the distribution of 
the Geneva award will occupy rooms in the Depart- 
ment of Justice building, and expect to be in work- 
ing condition early in August. 


General Fagan, who was commander-in-chief of the 
Brooks’ forces during the recent Arkansas imbroglio, 
has been appointed United States marshal of that 
State by President Grant. 


Chief Justice Gray, of Massachusetts, having recov- 
ered from the injuries he lately sustained by the fall 
of his horse, proposes to start out shortly on a fishing 
excursion with the chief justice of New Brunswick. 


The Pacific Law Reporter announces that “the 
Chinese interpreter for the Law Reporter is Chock 
Wong,”’’ and affixes his name, which looks like the side 
of a tea chest. 

The degree of Doctor of Laws has been conferred by 
Amherst college, upon Hon. Dorman B. Eaton of the 
bar of New York city, and by Bowdoin college upon 
Bellamy Storer, Esq., of the Cincinnati bar. 


The persons appointed by the Secretary of State 
under the law of congress to index and annotate the ~ 
new Revised Statutes of the United States are busily 
at work. They will not be able to conclude their labor 
until December ist. 


The Hon. E. G. Ryan, Chief Justice of the Supreme | 
Court of Wisconsin, received a letter the other day 
from the prosecutor of a case on trial before him con- 
taining an offer of $100 if he would decide in his favor. 
The chief justice had the man promptly arrested, and 
he was fined $100 for attempted bribery. 


The members of the bar of New York city held a 
meeting on the 14th inst. to take action respecting the 
death of Mr. T. C. T. Buckley, one of the most promi- 
nent lawyers of that city. Ex-Judge Green was called 
upon to preside. Appropriate resolutions were adopted, 
and remarks eulogistic of the character of the deceased 
were made by Judge Anthon, Mr. Coudert, Judge 
Emott, Mr. W. H. Peckham and others. 


a 


GENERAL STATUTES OF THE STATE OF 
NEW YORK, 


Passep AT THE 97TH SEssIon, 1874. 


CuHap. 614. 


am fos to jmand an act Foe aan ho Napa 
tional powers upon e Police, re- 
lating to the Inspection of Steam Boilers,” 

April ninth, eighteen hundred and sixty-two; also 

to amend an act entitled ‘‘An actin relation to the 

Inspection of Steam Boilers except in the Metropoli- 

tan District,” passed June twenty-second, eighteen 

hundred and sixty-seven. 
PassEpD June 8, 1874; three-fifths being present. 

The People of the State of New York, represented in 
Senate and Assembly, do enact as follows: 

SEcTION 1. All steam users, manufacturers or cor- 
porations possessing the guaranteed certificates, unre- 
voked and in full life, of any fire insurance company 
now incorporated, or hereafter incorporated, or of any 
company organized or hereafter organized for the pur- 
pose of making guaranteed steam boiler inspections, 
and which have complied with the insurance laws of 
the State of New York, having duly filed a statement 
with the Superintendent of Insurance or other author- 
ized officer, of its conditions, and duly paid license fees 
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and taxes, shall be exempt from any further inspec- 
tions and from the pains and penalties of the above- 
named acts. 

§ 2. Any company authorized by the first section of 
this act for the purpose of making guaranteed steam 
boiler inspections, and which have complied with the 
law set forth in the first section of this amended act, 
shall, at least once in each month, make and file re- 
turns under oath with the inspector in chief, except 
in the city and county of New York, and for said city 
and county with the board of commissioners of police, 
of all inspections made by them of steam boilers and 
of all certificates issued by them, and those at the 
time of making said return either in full force, unre- 
voked or canceled. Each and every company so 
authorized and making insurances under the provis- 
ions of this act, and failing to make said returns as 
aforesaid, shall pay the penal sum of fifty dollars for 
each and every failure or neglect to make and file 
said returns, the same to be recovered by suit to be 
brought by said inspector in chief, except in the city 
and county of New York, and in said city and county 
by said commissioners of police. 

§ 3. This act shall take effect immediately. 


CHAP. 628. 


Aw Act to amend an act entitled ‘‘ An act for the in- 
corporation of villages,’’ passed April twentieth, 
eighteen hundred and seventy. 


Passep June 9, 1874; three-fifths being present. 


The People of the State of New York, represented in 
Senate and Assembly, do enact as follows: 


SEcTION 1. Section thirty-two of title eight of chap- 
ter two hundred and ninety-one of the Laws of eigh- 
teen hundred and seventy, entitled *‘ An act for the 
incorporation of villages,”’ is hereby amended so as to 
read as follows: 

§ 32. All other general acts and laws of this State for 
the general incorporation of villages, are hereby re- 
pealed as to the future incorporation of villages, ex- 
cept sections ninety and ninety-one of chapter four 
hundred and twenty-six of the Laws of eighteen hun- 
dred and forty-seven, which sections shall form a part 
of this act, and shall apply to all villages already in- 
corporated or which may hereafter be incorporated 
under this act. In case there shall be any village which 
has been incorporated under a general act or acts for 
that purpose, such act or acts shal] continue to be of 
effect as to such villages so incorporated until they 
may become incorporated under this act; and after 
their becoming so incorporated, shall cease to be opera- 
tive as to such village, except as controlled by the pro- 
visions of this act. 

§ 3. Section three of title two of the act entitled 
*“*An act for the incorporation of villages,’’ passed 
April twentieth, one thousand eight hundred and 
seventy, is hereby amended so as to read as follows: 

§2. The president, treasurer, collector, and one- 
half of the trustees, if an even number, shall be elected 
annually by the electors of the village, and, if an odd 
number, the smallest majority of them shall be so 
elected at one annual election, and the largest minority 
of them shall be so elected at the next annual election. 
At the annual election in the year one thousand eight 
hundred and seventy-five, the ballots shall designate 
which of the trustees therein named shall hold office 
for one year, and which for two years. The clerk and 





street commissioner shall be appointed annually by the 
board of trustees. 

§ 3. Section five of title two of the said act is hereby 
amended so as to read as follows: 

§ 5. All officers elected or appointed under this act 
shall hold their respective offices one year, except the 
trustees elected for two years, who shall hold their 
offices for two years; and the said officers shall so 
hold for the respective terms aforesaid unless sooner 
removed or disqualified, and until their successors 
shall be elected or appointed and qualified. 

§ 4. This act shall take effect immediately. 


Crap. 642. 


Aw Act declaratory of and to amend chapter five hun- 
dred and forty-nine of the Laws of eighteen hundred 
and seventy-three, entitled ‘‘ An act to amend an act 
entitled ‘An act regulating the sale of intoxicating 
liquors,’’’ passed April eleventh, eighteen hun- 
dred and seventy, and the act entitled *“‘ An act to 
suppress intemperance, and to regulate the sale of 
intoxicating liquors,’’ passed April sixteenth, eigh- 
teen hundred and fifty-seven. 

PassED June 23, 1874; three-fifths being present. 

The People of the State of New York, represented in 
Senate and Assembly, do enact as follows : 

SEcTION 1. Section one of the act entitled “‘ An act to 
amend an act entitled ‘An act regulating the sale of 
intoxicating liquors,’”’ passed April eleventh, eighteen 
hundred and seventy, and the act entitled “ An act 
to suppress intemperance, and to regulate the sale of 
intoxicating liquors,’’ passed April sixteenth, eighteen 
hundred and fifty-seven, is hereby amended so as to 
read as follows: 

§1. Section two of the act entitled *‘ An act to regu- 
late the sale of intoxicating liquors,’’ passed April 
eleventh, eighteen hundred and seventy, is hereby 
amended by inserting after the words “and shall be 
paid as other city officers are paid,’”’ the words follow- 
ing: 

Provided, that in the city of New York the commis- 
sioners of excise shall receive a salary not to exceed 
five thousand dollars a year each, to be fixed by the 
board of estimate and apportionment of said city, who 
shall annually fix such amount as may be necessary for 
hire of employees, rent and other necessary expenses 
of said board of commissioners, which amount shall 
be paid out of moneys received for licenses, and said 
commissioners shall receive no other compensation or 
emolument for services as commissioners; and pro- 
vided further, that all excise moneys hereafter de- 
rived from licenses for the sale of intoxicating liquors 
by said commissioners, except as above provided, shall 
from time to time and in sums according to their dis- 
cretion, be appropriated by the board of apportion- 
ment and estimate of said city by resolution of the 
said board to whatever benevolent, charitable or hu- 
mane institutions may seem to such board deserving 
or proper, but no such resclution shall be valid unless 
adopted by the vote of a majority of said board, and 
the comptroller of said city is hereby authorized and 
directed to draw his warrants in favor of the corpora- 
tions, societies or charitable institutions respectively 
mentioned in such resolutions according to the tenor 
thereof, and the chamberlain of said city shall pay 
such warrants out of the said moneys received for 
licenses, which are hereby directed to be deposited 
with and paid over to him within thirty days after it is 
received. 

§ 2. This act shall take effect immediately. 
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ANCIENT LIGHTS. 


In the Law Journat of June 20th, there is an article 
defending the old doctrine of ancient lights, and in 
criticizing the law of opposing decisions it is said that 
the grounds upon which they rest “are not that the 
doctrine is unreasonable in itself, nor that it is no part 
of the common law, nor that we did not inherit it 
from our ancestors, nor that it had been a rule of real 
estate for sixty years; but the argument in all the 
cases is simply, ‘that it was unsuited to this country.’ ” 

The writer also says that the change in the law was 
arbitrary, and that resort had been had to “judivial 
legislation.” Even granting all this, what stronger 
reason could there be for changing the law, if neces- 
sary, than that it is unsuited to this country ? 

But, putting aside for a moment the question of the 
reasonableness of the doctrine, is it true, first, that 
this is a part of the common law which we inherited 
from our ancestors; or, second, that it was the rule of 
property in this country for sixty years? In regard 
to the first point, we find in the old common law that 
even thirty or forty years uninterrupted use was not 
enough to give the right. Bury v. Pope, Cro. Eliz. 
118. It is true that the time of prescription was 
afterward fixed at twenty years; but, still, the pre- 
sumption of a grant was left to the jury, who, even 
under the direction of the court, would refuse so to 
find where such presumption was “a tax upon con- 
science and good sense.” The judges would then 
grant new trials. But in regard to ancient lights 
there appear to be no decisions making mere enjoy- 
ment for twenty years an absolute presumption of a 
grant until very late, not until about 1780, according 
to Judge Bronson, in Parker v. Foote, 19 Wend., at 
which time such decision would not be authority 
here, but only argument. If, then, this was not set- 
tled law in England at the time of the revolution, it 
must certainly be considered an open question hére, 
with full liberty for the courts to decide the question. 

It is by no means certain, then, that we inherited 
this doctrine as a part of the common law. But, 
waiving this objection — even supposing that we did, 
it could not have been a fixed rule of property in this 
country until judicially decided so to be; because, 
though the common law of England at the time of 





the revolution was adopted by us, none but the plain- 
est principles were considered to be settled law until 
passed upon by the courts. The early reports are full 
of such decisions, declaring this and that principle of 
the common law to be part of our law. The neces- 
sity of this is obvious, for in many cases there was a 
departure from old principles. I suppose nothing 
was more firmly established than the common-law 
doctrine that a corporation could only speak by its 
seal; yet this has been entirely done away with in 
this country, because “private corporations having 
multiplied beyond any former example here, it caused 
inconvenience and injustice.” Ang. & A. on Cor., $219, 
“the old technical rule was condemned in this coun- 
try as impolitic and essentially discarded.” 2 Kent, 
290. In other words, being unsuited to this country, 
it was done away with, yet the judges were not con- 
sidered guilty of “judicial legislation.” Again, Eng- 
lish statutes passed before the emigration of our 
ancestors, constitute a part of the common law of this 
country, if they are applicable to our situation. 1 
Kent, 473. Take the statutes of Mortmain, for ex- 
ample. Are they part of our law? In Pennsylvania 
they were recognized. 3 Binney,626. They are not 
part of the common law of this State. 9 Cow. 452. 
But until thus decided a man clearly acts at his peril 
in assuming the law, for it is the duty of the courts 
to determine whether or no these statutes are appli- 
cable to our situation. 

One more example. By the English common law, 
from the time of Henry VIII, an estate from year to 
year could only be terminated by a six months’ no- 
tice to quit, which must expire at the end of the year. 
This was adopted in New York (1 Johns. 327), but not 
in Massachusetts. 17 Mass. 287. 

So, too, New York adopted the common law on 
the subject of distress for rent. 3 Kent,472. While 
in North Carolina the whole law has been judicially 
declared to be irreconcilable with the spirit of their 
laws and government, and to be of no force in that 
State. Dalgelish v. Gandy, Cam. & Nor. Reps. 22. 
Deaver v. Rice, Battle’s Rep. 431. Thus examples 
show that not even the plainest principles of the com- 
mon law can be considered settled here, until recog 
nized by the courts, if there is any question of their 
being suitable. Such was the feeling in regard to 
ancient lights before the question was judicially 
settled. Kent says that the doctrine is not much 
relished in this country, and the decision of the court, 
when the matter was finally presented, confirms the 
idea that it had never been accepted in this State. I 
quote from Abbott's Digest, title Ancient Lights : “The 
English doctrine on the subject of ancient lights és not 
a part of our law, and an uninterrupted enjoyment of 
lights for twenty years or more does not give the 
party a right of action against his neighbor for stop- 
ping them.” Parker v. Foote, 19 Wend. To sum 
up, then. It is not certain that the doctrine of ancient 
lights was common law at the time of the revolution, 
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and so would be open to discussion here, but whether 
common law or not, if there is any question as to its 
being reasonable or suitable, it could not be con- 
sidered adopted in this country until so decided by 
the court. 

In view of these facts this doctrine could hardly 
have been settled law for sixty years, and it can hard- 
ly be soberly asserted that by the decision in ques- 
tion, “the rule of property was changed, men dis- 
quieted in the enjoyment of long continued and valu- 
able rights and the value of their estates diminished.” 

It only remains then to show that the doctrine of 
ancient lights is unreasonable in itself. 

An easement is a servitude. The burden on the 
land consists in patiendo, not in faciendo, Noth- 
ing active has to be done by the owner of the 
servient estate. For example, no man can be com- 
pelled to keep up an artificial stream though he has 
done so for more than twenty years, and another has 
in consequence built a mill to be run by it. Tud. 
Cas. 120. Now, in general, this same principle ap- 
plies where it is attempted to gain an easement by 
prescription. To prevent the success of such attempt 
nothing active has to be done on the land. An action 
of trespass in some form or another will cover all 
cases, for some aggressive act must take place on the 
land of another, which if not opposed may finally 
ripen into a presumed grant, but this can be prevented 
by action. We object to the old law of light as 
clearly opposed to this. For example, if a man wants 
a right of way over my land, or the drip from his 
roof to fall into my garden, I can stop him if I choose ; 
I can sue him in the one case as a trespasser or have 
him enjoined in the other, and thus rebut all presump- 
tion of an implied grant. I am not obliged to build 
an impassable wall or flood my land, so as to make 
trespass impossible, nor to turn my garden into a 
building lot and put a house there to prevent the 
drip. But if my neighbor puts his windows oyer- 
looking my lot, this is not a trespass. No burden 
has been placed on my land which is actionable. 13 
Wend. 261. In my own experience, A., in the city 
of Chicago, had enjoyed light over B.’s vacant lot for 
seventeen years. B., not wishing to have any ques- 
tion about an easement, asked him to sign an agree- 
ment not to claim one, which A., to annoy his neighbor, 
refused. 3B. had no remedy at law, for “there is no 
way at common law, as understood and applied in 
the English courts, of preventing, by interruption, 
the acquisition of an easement of light, except by the 
creation of some obstruction thereto by the owner of 
the land over which it is enjoyed.” Cross v. 
Lewis, 2 B. & C. 686. He would therefore 
have been put to considerable trouble and ex- 
pense, had not the great fire summarily settled the 
question. Even in a so-called analogous easement, 
that of running water, my neighbor either has a 
natural right to its use, and then an enjoyment of 





twenty or even forty years cannot strengthen this, 
or he has no such right, as where a new channel is 
made over my land, when an action will lie. 

It is this principle that makes the difference between 
ancient lights and other easements. This is especially 
clear if we look back at the Roman law of Servitudes, 
where this distinction was not recognized. That sys- 
tem not only allowed ancient lights, but easements of 
prospect, and that too when the lands were not adja- 
cent. Hadley’s Lectureson Roman Law. Clearly, un- 
der such a condition no land would be safe. Any one 
who had gazed upon the distant mountains over my 
lot for a length of time, might call, when I had made 
my fortune and was ready to build, andsay: “TI live 
over yonder. You must not spoil my view. You 
should not have put off building so long.” 

- The English law of easements was taken directly 
from the Roman, but not even a common-law fiction 
could sustain an implied grant in such a case, It 
became then a fixed principle that the dominent 
and servient estates must be adjacent. But even 
with this limitation, the acquisition of an easement of 
prospect could not be properly guarded against, and 
consequently this was not adopted in the common 
law. 3 Bl. 216; except by express grant. Aldred’s 
case, 9 Coke, 58. Tindal, C. J., in Pennaider v. 
Ching, Moo. & Mal. 400. Had the above-mentioned 
principle been fully understood ancient lights would 
have shared the same fate, but the circumstances 
under which the law developed in England were dif- 
ferent, the hardships not fully felt. All we have done 
in this country is to go a step further. We carry out 
the principle consistently. If there is no easement of 
prospect to be gained by prescription there can be 
none of light. If one rests on a wrong foundation 
so does the other. 

It may be said that there are other easements to 
which this principle cannot be applied. It is true 
that a common wall where each builds his own half, 
will in twenty years become a party wall, and thus 
an easement is imperceptibly gained without any 
trespass. But this is a very different case. No bur- 
den is imposed upon one lot which is not equally 
shared by the other. My neighbor’s wall gains a 
right of support to be sure, but, in return, must sup- 
port mine. In other words, the burden and profit 
are mutual, and not all the profit to one, all the bur- 
den to the other. 

The only exception I can find is the easement of 
support gained by an ancient building. At common 
law the adjacent owner could excavate on his own 
land with impunity and if the building fell in conse- 
quence it was damnum absque injuria. But the en- 
joyment of support for twenty years imposed this 
burden forever. This rule has been changed in New 
York city by a statute which gives the right of sup- 
port at once, and although the easement is recognized 
elsewhere by the courts it does not seem right that 
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one who does not, perhaps cannot, excavate his foun- 
dation for twenty years should then be unable to do 
so, because his neighbor has gained an easement of 
support which could not have been prevented in an 
way at law. D. 
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SOME RECENT DECISIONS. 


The eleventh volume of the American Reports 
contains decisions selected from the recent reports of 
Alabama, Arkansas, Delaware, Illinois, Iowa, Maine, 
Maryland, Massachusetts, Missouri, New York, Rhode 
Island and Wisconsin. The volume contains some 
novel and many important decisions, of which a few 
only have we space to notice. 

In Trustees of First Evangelical Church v. Walsh, 
57 Ill. 363, it was held that a Court of Chancery has 
jurisdiction to grant an injunction to restrain town 
officers from laying out a highway through a ceme- 
tery. This is put on the ground that there is no 
adequate remedy at law. The court says: ‘‘ What, 
we may ask, would be the measure of damages at 
law, for the wounded sensibilities of the living, in 
having the graves of kindred and loved ones blotted 
out and desecrated by common highway travel?” 
This is a wholesome decision, and shows that law is 
something higher than the spirit of trade. 

Stevenson v. Loehr, 57 Til. 509, is a novel case. It 
holds, that where a contract is made for the sale of 
land, the vendor to give a warranty deed on payment 
of the purchase-money, and intermediate the contract 
and the deed a portion of the land is condemned for 
a railroad, the damages for the taking of the land be- 
long in equity to the purchaser, and he cannot treat 
such taking as an incumbrance and recover therefor 
on the covenants in the deed. 

In City of Clinton v. Phillips, 58 Til. 102, a city 
ordinance, requiring druggists, licensed to sell intoxi- 
cating liquors for certain purposes, under heavy pen- 
alties to furnish quarterly statements, verified by their 
own, and the servants’ and clerk’s affidavits, show- 
ing the kind and quantity of liquor sold, and when 
and to whom, etc., was held unreasonable and op- 
pressive, and an invasion of the sanctity of private 
business. The opinion is a model of brevity, although 
the court says: “Errors enough have been assigned, 
and points made, to afford opportunity to write a 
volume upon the powers of the legislature and of a 
eity government.” 

Reaper City Insurance Co. v. Brennan, 58 Ill. 158, 
was an action on a fire policy, containing a provision 
that “if the interest of the insured to the property be 
any other than the entire, unconditional, and sole 
ownership of the property,” it must be so represented 
to the company and expressed in the policy. The 
plaintiff effected an insurance on property which had 
been sold on execution against him, but the time for 





redemption had not elapsed. Held, that the failure 
to disclose these facts avoided the policy. 





In State v. Morphy, 33 Iowa, 270, the important 
principle is laid down, that where a juror, who was 
not a drinking man, during the trial and before the 
jury retired, took some brandy and blackberry balsam 
as a medicine, without medical advice, it did not 
Vitiate the verdict, it not being shown that the fact 
was not known to the prisoner and his counsel at the 
time and before the retirement of the jury, nor that 
the brandy-and-blackberry went to the juror’s head. 

In Ottwmwa Lodge v. Lewis, 34 Iowa, 67, it was 
held that when one owns the lower story of a build- 
ing, and another the upper, with a right of way there- 
to, the latter cannot recover of the former for neces- 
sary repairs of the roof made by him. This may be 
good law, but it reminds us of the story of the mate 
of the down east schooner, who approached the 
quarter-deck and told the captain that there was a 
squall brewing, and he thought they had better come 
to anchor. To which the captain replied, “you take 
care of your end of the skewner, and I’ll take care o’ 
mine.” The mate went forward and dropped the 
anchor, and returning said, “cap’n, my end of the 
skewner’s tew anchor! ” 

In Smothers v. Hanks, and Almonds v. Nugent, 34 
Towa, 286, 300, it is held that only ordinary skill and 
diligence is required of physicians and surgeons, and 
that their responsibility is not measured by the same 
rules that apply to mechanics and artisans. 

In Miller v. Hayes, 34 Iowa, 496, an action for 
breach of promise of marriage, evidence that after the 
commencement of the action the plaintiff declared 
that she “ would not marry defendant any more than 
if he were a dog, if it was not for his property,” was 
held inadmissible in mitigation of damages. Judge 
Cole, who seems a “merry old soul,” remarks, “ the 
plaintiff may well have thoughtin view of the defend- 
ant’s failure to keep his promise, and all that had oc- 
curred, that there was nothing desirable remaining to 
defendant except his property.” To which we should 
add, that he had not even the dog’s chief property, 
fidelity. 

The mooted questions of the power of telegraph 
companies to exempt themselves from liability comes 
up again in Zrwe v. International Telegraph Co., 60 
Me. 9. The blank contained a condition that “the 
company shall not be liable for mistakes or delays in 
the transmission or delivery, or for non-delivery of 
any message, beyond the amount received by said 
company for sending the same.” This was held un- 
reasonable and not to exonerate the company from 
liability for the real damages. 

In Commonwealth v. Vermont & Massachusetts Rail- 
road Company, 108 Mass. 7, it was held, that a per- 
son, to whom defendants, in consideration of a certain 
sum of money and his agreement to supply the pas- 
sengers on the trains with iced water, granted a 
season ticket over their road, and permission to sell 
popped corn on their trains, was @ passenger and not 
aservant. Also, that the condition of the ticket, that 
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the corporation assumed no liability for injuries which 
the holder might receive, did not absolve them from 
liability or indictment under a penal statute, for gross 
negligence. 

In Howe v. Hayward, 108 Mass. 54, each of the 
parties deposited with a third party, a sum of money 
to be forfeited in case of the breach of an oral agree- 
ment between them for the sale of property; held 
not to be earnest money within the statute of 
frauds. 

Here is a case that will cheer Miss Anthony’s heart. 
“ Beating or striking a wife violently with the open 
hand is not one of the rights conferred on the hus- 
band by the marriage, even if the wife be drunk or 
insolent.” Commonwealth v. McAffee, 108 Mass. 458. 

In Briggs v. Hwart, 51 Mo. 245, defendant signed a 
promissory note, without reading it, being fraudu- 
lently induced by the payee to suppose he was sign- 
ing a different instrument. Held, that the note was 
void in the hands of a bona fide holder for value be- 
fore maturity. This conflicts with the doctrine of our 
courts. 

In Clarke v. Lancaster, 36 Md. 196, it was held that 
parol evidence was inadmissible to show that where 
the word “degrees” was used in the description of 
the premises of a deed, “ perches” was intended, and 
the deed was allowed to fail for want of certainty. 

In Dugan v. Anderson, 36 Md. 567, the plaintiff 
entered the defendant’s employ, under a contract to 
serve as a clerk for a certain time, and then to be re- 
ceived asa partner. Before that time arrived, defend- 
ant discharged him and refused to receive him as a part- 
ner. Plaintiff immediately brought action for breach 
of contract, and it was held not prematurely brought. 

Peterson v. Sentman, 37 Md. 140, was an action of 
slander brought by a woman, for that the defendant 
charged her with being a bad woman, and keeping a 
bad house, meaning thereby, that she was not a chaste 
woman, was a whore, and kept a common bawdy 
house. The declaration was held bad for want of 
a sufficient colloguiwm to justify the innuendo. The 
plaintiff's sensitiveness was almost as great as that of 
Dame Quickly, when Falstaff called her a “thing to 
thank God on.” 

In Brigham vy. Claflin, 31 Wis. 607, it was held, 
that an action by an assignee in bankruptcy, under 
section 35 of the bankrupt law, to recover the value 
of goods transferred by the bankrupt to defendant in 
fraud of the provisions of the act, will not be enter- 
tained by the State courts. This conflicts with two 
very recent decisions in our Court of Appeals. 

In Conkey v. Milwaukee & St. Paul Railway Co., 
31 Wis. 619, the plaintiff was the consignee of goods 
delivered to the defendants, common carriers, to be 
by them transported to the end of their line and there 
delivered to a connecting line for transportation to 
their destination. The defendants transported the 
goods to the end of their line, and placed them in 
that portion of their warehouse appropriated to goods 








intended for the connecting line, and from which the 
latter was in the habit of taking goods without any 
notice or request. Before the removal of the goods 
by the connecting line they were destroyed by fire. 
Held, that the defendants’ liability as common car- 
riers continued until the goods were actually taken 
into possession by the connecting line. This over- 
rules the former doctrine of Wisconsin on this point, 
and accords with that of this State. 

In Wyckoff v. Queens County Ferry Co., 52 N. Y. 
82, it is held, that ferrymen are not insurers of prop- 
erty retained by the passenger in his own possession 
and control; in this point disagreeing with most of 
the western cases. But it is also held that ferrymen 
are liable for negligence under the ordinary rule. So 
where the guard chain at the end of the boat was 
left down, and a horse and carriage were lost in con- 
sequence, the defendant was held liable. 

In McAndrew v. Whitlock, 52 N.Y. 40, it was held, 
that a common carrier of goods by water, being in- 
trusted with goods of a perishable nature and liable 
to damage by rain, and being informed of the fact, 
may not put them askore in rainy weather and with- 
out ample notice to the consignee so that he may 
secure them. 

In Menagh v. Whitwell, 52 N. Y. 146, mortgages 
executed severally by partners to secure individual 
debts, were held subordinate to claims of creditors of 
the partnership, without regard to the solvency of the 
firm at the time. 

In St. Luke's Home for Indigent Christian Females 
v. An Association for the Relief of Respectable Aged 
Indigent Females in the city of New York, 52 N. Y. 
191, the defendants were held entitled to a bequest 
to the “Society for the Relief of Aged Indigent 
Females,” their name corresponding more nearly to 
the description in the will than that of the plaintiff, 
and the extraneous evidence not clearly showing 
that the testator intended the plaintiff. 

In First National Bank of Jersey City v. Leach, 52 
N. Y. 350, certification of a check by a bank was 
held to operate between holder and drawer as pay- 
ment, and to discharge the drawer. 

In Day v. Pool, 52 N. Y. 416, it was held, that 
upon an executory contract of sale, with warranty of 
quality, the purchaser is not bound to return, or offer 
to return, the article on discovering its inferior quality, 
but may retain and use it, and rely upon the warranty. 
This, however, applies only to latent defects. 

Warren v. New York Central Railroad Co., 52 N. 
Y. 437, decides that a jury, after having handed in a 
sealed verdict and separated, but before assenting to 
the verdict in open court or being polled, may alter 
the verdict. 

In Flanagan v. People, 52 N. Y. 467, it is held that 
the test of responsibility for criminal acts, when un- 
soundness of mind is set up in defense, is the capacity 
of the defendant to distinguish between right and 
wrong, at the time of and in respect to the act in 
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question. We reserve this case for separate comment 
hereafter. 

In Randall v. Elwell, 52 N. Y. 521, it was held, 
that the rolling stock of a railway company is per- 
sonal property; which is contrary to several recent 
decisions in other States, but there seems no escape 
from the reasoning of Judge Grover: “I think no 
one would claim that a car of the New York Central, 
which in the course of business had been run to 
Chicago, was part of its real estate while there; and 
if not such, I can discover no principle upon which 
the character of the property should be changed 
when it reached the Central Track upon its return 
trip to New York.” Pursuing the same line of argu- 
ment, we think it would hardly answer to hold that 
when the car was on its return and half way across 
the State line, one end would be real estate and the 
other personal property. Really, we cannot under- 
stand why the contrary doctrine was ever held. 

—— This volume contains many valuable notes by 
the editor, some of them presenting quite a full col- 
lection of the authorities on the subjects considered 
in the principal cases. Among them are notes on the 


following subjects: Measure of damages for con- 
version of stock (p. 35); Repairs by insurance com- 
panies (p. 51); Wager contracts (p. 58); When title 
passes on sales (n. 85); Local option law (p. 117); 
Neglect of wounds in cases of homicide (p. 125); 
When the machinery in mills passes under a mort- 
gage of-the realty (p. 314); How far the judgments 


of another State are conclusive (p. 432); Evidence of 
character in cases of homicide (p. 776). 
++ 


CURRENT TOPICS. 


The Legal Education Association of England is 
doing a good work and one which we trust will ulti- 
mately have a beneficial influence on this country — 
at least by example. During its comparatively short 
existence the association has succeeded in creating a 
strong and almost unanimous public opinion in favor 
of a broad and comprehensive scheme for teaching 
law. Fortunately for the movement, it has from the 
outset been wholy removed from the sphere of party 
politics ; it has received the countenance and support 
of leading lawyers and statesmen of all shades of 
political opinion. The societies of the Inns of Court 
have begun to realize the necessity for change; and 
the most cautious members of their respective gov- 
erning bodies are only hesitating as to the extent and 
nature of the changes which should be made. At a 
recent meeting of the association, Lord Selborne 
spoke of the progress thus far made and of the objects 
had in view. The leading principles of the latter 
are: First, that legal education should be conducted 
upon a footing of public authority and public responsi- 
bility, under the safeguards and guarantees of public 
regulation ; secondly, that it should be conducted upon 
comprehensive principles, so as to extend to those 





who, perhaps, belong to both brariches or any branch 
of the legal profession — not to those only, but to all 
Her Majesty’s subjects who may be willing to take 
advantage of it; and, lastly, that the organization 
should be such that the governing body of the new 
school would not give an undue preponderance of 
power to any particular branch of the legal profes- 
sion, but such as to insure responsibility and fairness 
in the examinations. The subject of improving and 
extending instruction in the law and placing it upon 
a more scientific basis has received comparatively 
little attention in this country. But, if we mistake 
not, its importance not only to the profession but to 
public interests is beginning to be somewhat more 
fully realized. Certain it is that very few will now 
contend, that our existing regulations and provisions 
are at all adequate to that object. 


The proposed new constitution for Ohio, which 
was adopted in the convention May 14, contains con- 
siderable alterations in the Judicial System of the 
State —limited, however, mainly to the inferior 
courts. The principal features of the changes are 
summed up as follows: An independent tribunal 
is created intermediate the Common Pleas and 
the Supreme Court. The judicial tenure is length- 
ened so as to give it greater stability and to offer an 
inducement to legal learning to accept it; the Circuit 
Court is required to hold semi-annual sittings in 
each county, and a commission is provided for to dis- 
pose of the accumulated business of the Supreme 
Court, so that that court may start upon a new cal- 
endar. Accordingly, it is proposed to divide the 
State into twelve Common Pleas districts and to dis- 
tribute the forty-six Common Pleas judges among 
these districts, to require quarterly terms of this court 
to be held in each county and that every judge per- 
form annually, two hundred and forty days’ labor if 
necessary. The intermediate court is to be termed 
the Circuit Court. The State is to be divided into 
seven circuits in each of which shall be three judges, 
who, as a court, are to review the decisions of the 
inferior courts. The Supreme Court is to remain 
unchanged except that the term of offices of the 
judges is extended to ten years. This scheme is in 
the main similar to that of New York. 


In the case of De Lancey v. Insurance Co., 52 N. H. 
581, Mr. Justice Doe expressed his opinion of insur- 
ance companies with the utmost frankness. Whether 
that opinion be correct or not men will differ, accord- 
ing to their experience with insurance companies and 
according to their knowledge of insurance litigation. 
His remarks are, however, interesting, and we quote 
them. He says: ‘Some companies, chartered by 
the legislature as insurance companies, were organized 
for the purpose of providing one or two of their 
officers, at head-quarters, with lucrative employment 
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—large compensation for light work,— not for the 
purpose of insuring property ; for the payment of ex- 
penses, not of losses. Whether a so-called insurance 
company was originally started for the purpose of 
insuring an easily earned income to one or two indi- 
viduals, or whether it came to that end after a time, 
the ultimate evil was the same. Names of men of 
high standing were necessary to represent directors. 
The directorship, like the rest of the institution and 
its operations, except the collection of premiums and 
the division of the same among the collectors, was 
nominal. Men of eminent respectability were in- 
duced to lend their names for the official benefit of acon- 
cern of which they knew and were expected to know 
nothing, but which was represented to them as highly 
advantageous to the public. There was no stock, no 
investment of capital, no individual liability, no official 
responsibility,— nothing but a formal organization for 
the collection of premiums, and their appropriation as 
compensation for the services of its operators. The 
principal act of precaution was, to guard the company 
against liability for losses. Forms of applications and 
policies (like those used in this case), of a most com- 
plicated and elaborate structure, were prepared, and 
filled with covenants, exceptions, stipulations, pro- 
visos, rules, regulations, and conditions, rendering the 
policy void in a great number of contingencies. These 
provisions were of such bulk and character that they 
would not be understood by men in general, even if 
subjected to a careful and laborious study: by men 
in general, they were sure not to be studied at all. 
The study of them was rendered particularly unat- 
tractive, by a profuse intermixture of discourses on 
subjects in which a premium payer would have no 
interest. The compound, if read by him, would, un- 
less he were an extraordinary man, be an inexplicable 
riddle, a mere flood of darkness and confusion. Some 
of the most material stipulations were concealed in a 
mass ofrubbish, on the back side of the policy and 
the following page, where few would expect to find 
any thing more than a dull appendix, and where 
scarcely any one would think of looking for informa- 
tion so important, as that the company claimed a 
special exemption from the operation of the general 
law of the land relating to the only business in which 
the company professed to be engaged. As if it were 
feared that, notwithstanding these discouraging cir- 
cumstances, some extremely eccentric person might 
attempt to examine and understand the meaning of 
the involved and intricate net in which he was to be 
entangled, it was printed in such small type, and in 
lines so long and so crowded, that the perusal of it 
was made physically difficult, painful and injurious. 
Seldom has the art of typography been so successfully 
diverted from the diffusion of knowledge to the sup- 
pression of it. There was ground for the premium 
payer to argue that the print alone was evidence, 
competent to be submitted to a jury, of a fraudulent 
plot. It was not a little remarkable that a method of 





doing business not designed to impose upon, mislead, 
and deceive him by hiding the truth, practically con- 
cealing and misrepresenting the facts, and depriving 
him of all knowledge of what he was concerned to 
know, should happen to be so admirably adapted to 
that purpose. As a contrivance for keeping out of 
sight the dangers created by the agents of the nomi- 
nal corporation, the system displayed a degree of cul- 
tivated ingenuity, which, if it had been exercised in 
any useful calling, would have merited the strongest 
commendation.” 
——_+o—___ 


LEGAL CUSTODIAN OF DECEASED BODIES — 
WHO IS? 


In these piping times of solstitial heat, when the 
‘“*mortal coil’’ is considered more liable to be “‘ shuf- 
fled off;’’ when every man as he approaches more 
nearly the vestibule of that ‘‘ undiscovered country ”’ 
from whence none yet have returned; and, when long- 
ing, “‘ lingering looks behind’’ are more frequently 
witnessed, it seems peculiarly fitting that all should 
be made to feel reasonably certain that that which 
remains of them—when the systole and diastole 
ceases longer to perform their functions — shall be de- 
cently cared for, and that the legal custodian shall 
direct and control their disposition and interment. 

This—though a grave subject—is one of general 
interest, and one which has commanded, in a greater 
or less degree, the ecclesiastical and judicial atten- 
tion and voice in all ages and nations. 

In the chivalric and palmiest eras of ancient Rome, 
and when ‘living Greece’’ was the pronounced seat 
of grandeur, refinement and art, the private rights of 
individuals in their places of interment were jeal- 
ously guarded. At first blush, the suggestion that 
jurisprudence should be called upon to throw safe- 
guards around deceased bodies, or that heirs should 
ever go to law about them and drag the “dumb 
mouths ”’ of the departed into a court of justice, strikes 
us with amazement and would seem at least like dis- 
playing (heirs) airs, but such things nevertheless have 
occurred and are still likely to occur in all civilized 
communities. 

In the abstract, what boots it whether the dissolv- 
ing body lie in fields of flowering clover, or upon the 
barren heath, or undergo cremation — which seems to 
us the least objectionable mode of its final disposi- 
tion —since the spiritual and divine element which 
was within has long since ascended.( ?) 

By the civil law of ancient Rome (vide Corpus Juris. 
Dig., lib. 11, tit. 7), the charge of burial was, first, upon 
the person to whom it was delegated by the deceased, 
and second, upon the scripti heredes, to whom the 
property was given, and if none, then upon the heredes 
legitimi or cognati in order. In the Digest of the 
Civil Law, Fl. 47, tit. 12, we find the beneficent and 


salutary provision, which gave a civil remedy, by the | 


sepulchri violati actio, to any one interested, for any 
wanton disturbance of a sepulchre. 

The Roman civilization, laws, usages, arts and man- 
ners, deeply impressed and became incorporated to a 
large extent in the Saxon laws and usages, and thus 
influenced the English common law as handed down 
to us. 

The most recent case of any considerable magni- 
tude, involving the right of interment, was heard in 
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the Supreme Court for Kings county, in which an in- 
junction perpetually restraining one David P. Secor 
from removing the remains of his father, was granted. 

The widow, Rebecca Secor, having decently in- 
terred the remains of her deceased husband, the son, 
who averred that he had purchased a plot of ground 
pursuant to the instructions of his father, and partly 
with his own money (for a family burial place), in- 
sisted upon that being the proper place of interment. 
The strongest case cited by the defendant was that 
in 3 Edwards’ Ch. 155, which, in effect, holds that 
the next of kin have not only the right to determine 
the place of burial, but also to remove the remains to 
such place as they may designate. It was strictly a case, 
where a daughter and the next of kin of the deceased 
claimed the right to remove the remains to another 
place, the land where the vault then was having been 
sold. It was simply a question who should remove 
the remains, the next of kin or the church. 

The Secor case it will be readily seen involved 
another and distinctive issue. The cases of Ambrose 
v. Kenison, 10 C. B. 776, and many other cases in Eng- 
land and in this country, hold that the husband is bound 
to bury his deceased wife, and that the wife shall bury 
her deceased husband. She is certainly nearer in 
point of relationship and affection than any other. 
She leaveth father and mother and cleaveth to him, 
and is the constant companion and comforter during 
his life, and at his death ought to be the custodian of 
his person. During the life-time of the widow there 
would be manifest injustice to permit the remains to 
be disturbed by the next of kin in opposition to her 
wish. The widow being the administratrix in law (in 
New York State) in preference to all others, the ques- 
tion arose in the Secor case whether she was so far 


entitled to the remains as to direct and control their 


place of interment. 

The able Mr. Justice Pratt, in the Secor case on 
appeal, after an analytical review of the testimony, 
wisely held, in his opinion, that the legislatures in this 
country and in England through a long series of years 
have recognized ‘‘the executor as the person having 
the lawful possession of the remains and the one upon 
whom the duty devolves of properly burying them.” 
Again he says: ‘“‘In the present case the body was 
buried in a proper place without dissent. By what 
right, then, can the next of kin claim a removal 
against the will of the surviving wife? It certainly 
cannot be upon the reasoning that they have an in- 
terest in the body as property, for it is clear that there 
can be no property in acorpse. 2 East’s P. C. 652. 

“If a party who furnishes the coffin and habili- 
ments retains or acquires a property in them after 
burial, and probably he does sufficiently to insist that 
no other person shall remove or convert them to 
another purpose — then, if the doctrine of the defend- 
ant herein obtain, it would present the anomalous 
spectacle of a body taken in a state of nudity from 
the grave, where the widow had placed it, and from 
thence transported to other ground. 

“Those bound by the closest ties of love to the de- 
ceased while he was alive should render these sacred 
rights, and they ought not to be left to others. 

“A suit for trespass could be maintained by the 
rightful owner of the land, or by a person having the 
charge and control of it, against any person disturb- 
iug agrave, and the widow or next of kin might have 
aright of action for any injury done to the headstone 
or monument erected over the grave, or for conveying 





away the habiliments or coffin, or maintain a bill in 
equity to prevent such injury. Protection has in some 
cases been enforced by indictment. Reg. v. Sharpe, 3 
Jac., N. S., 192; 2 Allen (Mass.), 512. These authori- 
ties sustain the doctrine that mere relationship will 
not justify the taking of a corpse away from the grave 
where it has been buried, without the consent of all 
parties interested. 

“A proper respect for the dead, a regard for the 
tender sensibilities of the living, and the due preserva- 
tion of the public health, require that a corpse should 
not be disinterred, or transported from place to place 
except under extreme circumstances of exigency.” 
Judgment was rendered in favor of the plaintiff, and 
sustained on appeal. 

Reason and equity connected with public policy and 
the peace of families would seem to dictate that, in 
the absence of any testamentary disposition, the pos- 
session of a corpse and the right to determine its 
mode of burial should follow the administration of 
the estate. 

In the middle ages, in the semi-barbarous state of 
society in Europe, the law permitted a creditor to 
seize the dead body of his debtor; and in ancient 
Egypt a son could borrow money by hypothecating 


his father’s corpse; but no evidence appears to exist, 


in modern jurisprudence, of a legal right to convert 
a dead body to any purpose of pecuniary profit. 

In the anomalous State of Indiana, it was once held 
that a corpse descended to the next of kin like other 
property. 

A case decided in Pennsylvania, Wynkoop v. Wyn- 
koop, 42 Penn. St. 293, sustains many of the views 
and reasonings of Mr. Justice Pratt in the Secor case. 
The most elaborate case in New York is that in 4 
Bradford’s Surrogate R. 503, wherein Samuel B. Rug- 
gles, as referee, makes an exhaustive review and valua- 
ble digest of the law of burial in Europe and in this 
country. Vide 3 Phill. 335, and Ternant v. Boudreau, 
6 Rob. 488, where the Supreme Court of Louisiana 
decided that jewels and other ornaments buried with 
a dead body belonged to the heir of the deceased and 
were subject to his disposition. 

From the several decisions adverted to, and from the 
general law on the subject of the custodianship of de- 
ceased bodies, and the right of burial, we may fairly 
present the following deductions: 1. That the right to 
protect and bury a corpse is in the executor. 2. In 
the absence of any testamentary disposition it devolves 
upon the widow, husband or next of kin. 3. The 
owner of the land has the right of action in trespass 
to protect a grave or sepulchre from detriment. 4. That 
acorpse is in no way subject to sacerdotal power or 
ecclesiastical cognizance. 5. That the right to protect 
a corpse implies the right to select the place of its 
sepulture. 6. That during her life-time the widow of 
a deceased husband has the direction and control of 
place of interment, and so the husband over his wife’s 
remains. 7. That in the event of such place of burial 
being taken for public use, the husband, widow or next 
of kin, or whomsoever removes the remains, is entitled 
to be paid the expense of such removal and of reinter- 
ring the same. 

Having thus endeavored, though all too hastily, to 
satisfy the curious on the subject of burial, and having 
gone over in part, the broad field of questions which 
grow out of this complex topic, the thought natur- 
ally occurs, which may perhaps be capable of elabora- 
tion and embodiment in a future article, What legal 
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questions would be involved and what law points 
would there arise about the disposition of dead bodies 
if—from considerations of public policy or other 
cause —cremation should be inaugurated and prevail 
in this country? 

New YorE. JouN F. BAKER. 


————_*+>e————_ 


INVITATION TO RAILWAY PASSENGERS TO 
ALIGHT. 


The decision of the Court of Queen’s Bench, in Eng- 
land, in Lewis v. London, Chatham and Dover Railway 
Co., L. R., 9 Q. B. 70, when considered in connection 
with the latest Irish case on the subject of the liability 
of a railway company for the damage which passengers 
sustain in attempting to alight after an invitation has 
been given them to do so by the servants of the com- 
pany, Nicholls v. Great Southern and Western Railway 
Co.,7 Ir. L. T. 58, throws a considerable amount of light 
on the state of the law on the matter. The circumstances 
of the two cases bore a considerable resemblance to each 
other, and to a hasty observer it would appear that the 
decisions were inconsistent, but a mature consideration 
of the facts will show that the cases stood on a different 
footing, and that the reasons which influenced the 
English court in forming the decision it arrived at, 
were recognized and approved of in the judgment of 
the Irish Court of Common Pleas, as delivered by 
Lawson, J. In Lewis’s case, the plaintiff was a pas- 
senger on the defendants’ line of railway; she was well 
acquainted with the locality at which the accident took 
place. When the train was coming up to the station, 
some servant of the company on the platform called out 
the name of the station while the train was still going 
forward; the train overshot the platform, so that the 
engine passed beyond the railway bridge, and part of the 
train went under the bridge, and passed the platform. 
Immediately after that an order was given for the train 
to come back to the platform, and the train was backed. 
The plaintiff bad, in the meantime, proceeded to get 
out, and while she was trying so to do the train began 
to back, and a jerk came in the train which threw the 
plaintiff down and caused the injury. It was contended 
on behalf of the plaintiff, on the authority of Cockle v. 
London & South Eastern Railway Co., L. R.,7C. P. 
821, that the calling out the name of the station, 
coupled with the stopping of the train, was an invi- 
tation to her to get out of the carriage; but the 
court unanimously refused to accede to this view, 
holding that calling out the name of a station is not an 
invitation to alight, and distinguishing the present 
case from Cockle’s case by the fact that there was 
clear evidence that the train had been brought to a 
final stand still, and that the passengers were to get 
out at that place or not at all. The reasons which 
influenced the court in arriving at this decision are 
set out in the judgment of Archibald, J.— ‘“‘ No doubt 
there may be misconduct on the part of the com- 
pany, and the circumstances may be such as to 
amount to an invitation to get out without the 
actual opening the door and bidding the passenger 
to alight. If the train is in its proper place, or if the 
train is allowed to stand still for a sufficient length 
of time, there may be, under some circumstances, 
an intimation at least that the passengers may alight. 
But the circumstances are entirely different here. 
The train had reached beyond the platform; the 
slightest attention on the part of the plaintiff must 
have made her aware that as matters stood it was 
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dangerous for her to alight. Being well acquainted 
with the platform and the station, and the evi- 
dence showing that the train did not wait a suffi- 
cient time, and give her fair intimation that she 
might alight without danger, she chooses to get out of 
the carriage.’’ In Nicholls v. Great Southern and West- 
ern Railway Co., the passenger was also acquainted 
with the locality, and the train in the same way passed 
beyond the platform, the name of the station was called 
out, and the plaintiff alighted and an accident took 
place under similar circumstances, But there was also 
this fact that, from the conduct of the company’s ser- 
vants, the court considered that there was sufficient to 
warrant the passenger in coming to the conclusion that 
the train had come to a final stand still. In the lan- 
guage of Lawson, J.— ‘‘ There is no doubt that all 
which took place in this case, the opening of the other 
doors, the exit of the other passengers, and the fact 
that the only servant of the company who was present 
had proceeded to take the tickets, was enough to 
convince any reasonable person that if he did not get 
out he would be carried on to the next station.” 
What was virtually decided in Nicholls v. Great 
Southern and Western Railway Co., and which is in no 
way disputed in Lewis’s case, was that if by the de- 
fault of the defendants the train is brought to such a 
position as to lead to the conclusion that it is at a final 
stand still, the passenger is entitled to descend even 
though there may be some difficulty and even a slight 
amount of danger, provided ordinary care be taken 
by him in effecting his descent, and that a passenger 
is not bound to remain in his seat and run the risk 
of being carried beyond his destination. The whole 
question seems to turn on what is sufficient to au- 
thorize the passenger in believing that the train has 
been brought to a final stand still. The case which, 
perhaps, has carried the presumption in favor of the 
passenger to an extreme limit is Cockle’s case, where 
there was no evidence of any invitation to alight having 
been given by any of the defendants’ servants, but no 
warning having been given to them not to alight, and 
the train having, as a matter of fact, come to a final 
stand still, as it was not set in motion again till its 
journey onward, the company were held liable. The 
most recent English case, Weller v. London, Brighton, 
and South Coast Railway Co., 29 L. T. Rep. N. 8. 888, 
s fully in accordance with Nicholls’ case. Denman, J., 
observed that the contention resolved itself into the 
question whether the train had come to a final stand 
still or not, and as to this he held there was ample 
evidence that it had — ‘‘ There was the fact that it did 
not move again till it proceeded on its journey, that 
before the alighting the plaintiff heard the opening and 
shutting of doors, that another passenger saw the plain- 
tiff get out after he himself had done so, and that there 
was no suggestion on the part of any of the company’s 
servants that the train was going to be put back, or 
that the passengers were to keep their seats.” In this 
case there was the usual calling out the name of the 
station, which was in vain relied on in Lewis’s case, but 
Honyman, J., intimated that he did not consider that 
the calling out the name of the station was per se evi- 
dence of negligence. He coincides with the view held 
by Keating, J., in Bridges v. The North London Rail- 
way Co., L. R., 6 Q. B. 377, that it is notice that you are 
coming to the station, so that if the train stops after- 
ward the passengers may reasonably infer that it is the 
station for them to get out at. Blackburn, J., in Lewis’s 
case, also held that the calling out the name of the sta- 
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tion was not an invitation to alight, if uncoupled with 
other circumstances; “this is done to convey informa- 
tion to the passengers that the station is reached, and 
of itself means nothing more.” The result of the cases 
seems to be that the liability of the company rests on 
the fact whether the passengers were warranted in 
forming the conclusion that the final stand still was 
arrived at, but that the calling out the name of the 
station by the company’s servants is not enough to 
authorize the passengers to assume that this is the 
case in the absence of other circumstances. — Irish 
Law Times. 
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PLEADINGS IN ACTION FOR DIVORCE. 


SUPREME COURT, SPECIAL TERM, JULY, 1874. 


IRENE TEIN v. SOLOMON TEIN. 


Indefinite and uncertain pleadings in actions for divor- 
ces on the ground for adultery. The rule as to the time, 
place and person with whom adultery is alleged to have 
been committed. 

The defendant in his answer averred that the parties with 
whom the adultery was committed are unknown to 
him, neither did he state the time or places. Held, that 
while he was perhaps warranted in not giving the 
names of the persons because unknown to him, he is 
not warranted in omitting to state the times and places 
at which the offenses were committed. 

Motion to make fifth paragraph in answer more defi- 
nite and certain ‘‘ by stating time and the name or 
names and street or streets or place or places, and the 
exact dates with whom and where and when plaintiff 
has openly and notoriously prostituted herself for 
hire.”’ 

The complaint was in the usual form by a wife 
against her husband for a divorce a vinculo on the 
ground of his adultery. 

The answer contained eight defenses, among others 
that plaintiff was not his wife, and that he was never 
married to her and denying any act of adultery on his 
part. The fourth defense alleged that the plaintiff's 
name was not Irene Tein, but was Irene Ashton. The 
fifth defense was as follows: ‘‘That on the 20th day 
of March, 1869, the plaintiff was and ever since has been 
a common and notorious prostitute and has during all 
that time openly and notoriously prostituted herself 
for hire, and has during all that time, at divers places 
in the city of New York, committed adultery with 
divers men, but with what particular men or at what 
particular places in said city this defendant is now un- 
able to state more definitely. The sixth defense was 
an admission by defendant that he had committed 
“adultery ’’ with the plaintiff. but that she was his 
mistress and not his wife, and that he had never held 
her out as such to the world, but that all his friends 
and acquaintances knew plaintiff to be his mistress and 
not his wife. The seventh defense alleged that he was 
engaged to be married to a very respectable young lady 
of first-class standing in society, and the plaintiff be- 
coming aware of the same threatened to expose de- 
fendant’s ‘‘adulterous’’ intercourse with her, and he, 
fearing exposure, paid her the sum of eight hundred 
dollars and obtained from her a general release of all 
claims. The eighth defense charged that the action 
was only brought to extort money. 

Upon motion Justice Donohue struck out the 
fourth, sixth, seventh and eighth defenses as irrelevant 
and redundant, holding that there were but two ques- 





tions under the pleadings which were properly in is- 
sue and material. First, was the plaintiff the wife of 
the defendant ? Second, if she was did plaintiff or de- 
fendant, or both, commit adultery. 

George F. and J. C. Julius Langbein, for the plain- 
tiff, for the motion. 


William F. Howe, for the defendant, opposed. 


LAWRENCE, J. The fifth paragraph of the answer 
must be made more definite and certain by stating the 
times when, and the places at which the plaintiff com- 
mitted the alleged adulteries. 

The adultery of the plaintiff must be set up in an 
answer in the same manner and must be accompan- 
ied with the same allegations as are required when the 
defendant is charged in a complaint with the commis- 
sion of adultery. Monnellv. Monmell, 3 Barb. 236; and 
see Army Mons., 17 Abb. 48. 

In Hyde v. Hyde, 4 Sandf. 622, are allegations “that 
the defendant in November, 1851, committed the 
offense in the city of New Yosk with a female whose 
name is unknown to the plaintiff,’ was held to be in- 
sufficient, and it was further held, that “if the person 
be unknown the complaint should state specifically 
the place where the offense occurred and at a house 
specified or the like.’”’ In this case the defendant 
avers that the parties with whom the adulteries alleged 
were committed are unknown to him, and under the 
authority just cited he is, perhaps, warranted in mak- 
ing the allegation in that respect in the form in which 
it is made, but he is not warranted in omitting to 
state in his answer the times and places at which the 
offenses were committed. 

Motion granted to the extent above stated, with 
$10 costs of motion. 





COURT OF APPEALS ABSTRACT. 


ASSESSMENT ROLL. 


Certificate: mandamus.— This was an appeal from 
an order of General Term reversing an order of Spe- 
cial Term directing that a mandamus issue command- 
ing the respondents, two of the assessors of the town 
of Rye, to make oath to their assessment roll in the 
form prescribed by the statute (§8, chap. 176, Laws of 
1855), to wit, that they had estimated the value of the 
real estate ‘‘at the sums which the majority of the 
assessors have decided to be the true and full value 
thereof and at which they would appraise the same 
in payment of a just debt due from a solvent debtor.”’ 
The oath attached to the roll simply stated that 
the assessors in making it had estimated the value 
of the real estate at the sums which a majority of the 
assessors had decided was its full value. By the affida- 
vits upon the part of the assessors it appeared that it 
had been the custom in their town to assess real estate 
at from one-fourth to one-third of its true value, and 
that the roll in question was made out on the same 
basis. Held, that a mandamus would not lie; that 
whatever duty the assessors had omitted they owed 
none to the public to commit a crime, and that courts 
did not sit to compel officers to make false oaths. Peo- 
ple ex rel. v. Fowler. Opinion by Andrews, J. 

CONTRACT. 

For medical services.— This was an action to recover 
for medical attendance. Plaintiff attended as a physi- 
cian upon the daughter of defendant, sick at the house 
of the latter. The patient was of age and married, 
and living with her husband. She was taken sick at 
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her husband's house and brought to her father’s that 
she might be under her mother’s care. The husband 
called plaintiff, stating to him that defendant wanted 
him to come and see his daughter. This was without 
defendant's knowledge or direction. Defendant was 
present at plaintiff’s visits, gave a history of the pa- 
tient’s case, and received directions as to her treat- 
ment. He told others of the frequency and length of 
plaintiff’s visits and his opinion of the case, without 
disclaimer of liability. Held, that a promise on the 
part of defendant to pay for the services could not be 
implied from these facts, nor would the additional 
facts that defendant had assented to the calling in of 
another physician for consultation, nor that a bill was 
sent in to him unless it was acknowledged or acqui- 
escedin by him. An obligation cannot be implied to 
pay for services done for another for whom the party 
is under no legal obligations to furnish them, and the 
assent of such party to the rendition of such services 
is not equivalent to an acknowledgment that they are 
rendered at his request? 

It seems, that in such a case as this a special request 
upon the part of the father that the physician attend 
upon his sick child raises no implied promise on his part 
to pay for the services, it is the duty of the physician 
to ascertain who is to be responsible therefor. 

When a judgment upon the report of a referee is 
reversed upon questions of fact, the question here is 
not whether this court would have found the facts as 
did the referee, but if his findings are not against the 
weight of evidence, if they might well have been 
either way, or if the testimony is slight upon which a 
contrary conclusion is arrived at, the fact that the ref- 
eree by seeing and hearing the witnesses has a better 
opportunity to judge of the evidence given by them 
will lead to an adoption of his opinion. Crane v. 
Baudouine. Opinion by Folger, J. 

INSURANCE. 

1. This was an action upon a policy of fire insurance. 
Defendant insured certain merchandise described in 
the application and policy as “contained in letter C, 
Patterson stores, below Pine street, Philadelphia.” It 
appeared that what was called ‘ Patterson stores” was 
a large warehouse, divided for the purpose of safety 
from fires into sections by substantial brick walls, with 
no communication between, that the sections were 
alphabetically designated. Defendant was allowed to 
prove, under objection, that in the surveys for the 
purpose of insurance each section was considered 
as a separate building. The merchandise in question 
was in fact at the time of the insurance and at the 
time of its loss by fire in section “‘ A.” Held, that the 
evidence was properly received, that certainty of de- 
scription required the designation of the sections, that 
the words “letter C” could not be rejected as they 
pointed the description to the wrong locality, that the 
description was a warranty the truth of which was a 
condition precedent to a recovery, and this, although it 
was not essential to the risk, that the mistake was not 
one that the court could reform, and that therefore 
plaintiff could not recover. 

A mistake in a written contract which can be cor- 
rected by a court of equity, must be either one made 
by both parties, or by one of such nature that the con- 
tract fails to express his intentions and with it fraud 
in the other party in obtaining a contract with the 
knowledge that the one dealing with him is in error in 
regard toitsterms. Bryce v. L. Fire Ins. Co. Opinion 
by Folger, J. 





2. This was an action upon a policy of fire insurance. 
The policy contained a clause declaring it null and void 
in case the assured had a prior insurance upon the 
property of which the defendant was not notified and 
did not consent. The policy required the assured to 
state any other insurance in his proofs of loss. In the 
proofs of loss, verified by plaintiff, was a statement 
that there was other insurance upon the property. 
Plaintiff offered evidence that this was a mistake and 
that in fact there was no other insurance. Defendant 
objected upon the ground that plaintiff was estopped 
by the admission in the proofs. The objection was 
overruled. Held, no error; that the proofs of loss 
formed no part of the contract and did not create the 
liability, but only fixed the time when the loss be- 
came payable; that the provision was to be strictly 
against the underwriter, and as the statement in the 
proof was not that the asswred had other insurance, 
and so defendant was obliged to show outside the 
proofs that the other insurance referred to was pro- 
cured by him and estoppel did not arise. There can- 
not be an estoppel in pais where we are obliged to go 
beyond the acts and declarations out of which it is 
claimed to have arisen and to inquire for the existence 
of other facts and to rely upon them also to sustain 
his cause of action. McMaster v. President, etc., Ins. 
Co. of N. Y. Opinion by Folger, J. 


LANDLORD AND TENANT. 


Premises rendered untenantable: eviction.— This was 
an action to recover a quarter’s rent under a lease of a 
store and premises in the city of New York. The 
defense was based upon the statute (chap. 345, Laws of 
1855) providing that the lessee of a building destroyed 
or rendered untenantable without his fault or negli- 
gence should not be liable for the rent thereafter, and 
might surrender the premises. It appeared that the 
walls of the store were damaged and it rendered un- 
tenantable by reason of excavations upon adjoining 
premises, and because said walls were not properly 
shored up and supported. Both the owner of the 
adjoining premises and plaintiff had asked permission 
of defendants to come upon the described premises for 
the purpose of properly supporting the walls, which 
was refused. Defendant tendered a key to the store to 
plaintiff and removed therefrom. Plaintiff refused to 
accept a surrender, claiming that the lease was not for- 
feited. A sub-tenant of defendant’s remained in pos- 
session of a portion of the demised premises. Held, 
that inasmuch as it was provided by the act in refer- 
ence to excavations in the city of New York (chap. ‘6, 
Laws of 1855), that a party causing an excavation to be 
made should at his own expense support and protect 
from injury to adjoining walls if allowed to enter on 
the premises for that purpose, and as the adjacent pro- 
prietor could not enter without such permission, and 
was absolved from all obligation by defendant’s refusal, 
defendants having thus rejected the means of protect- 
ing themselves, must be held to have consented to the 
act causing the injury, and that therefore its being by 
their fault that the building was rendered untenantable, 
the statute relied on did not avail them. Also held, 
that under said statute it was at their option either to 
continue or terminate the tenancy, that if they elected 
the latter, the statute, by necessary implication, re- 
quired as a condition precedent the full surrender of 
the premises, that they could not retain possession and 
thus have the benefit of the lease, and at the same time 
repudiate its obligations. 
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Defendants also pleaded an eviction by summary 

proceedings for the non-payment of rent. Held, that 
this did not discharge them from obligations which had 
already accrued under the lease, but only annulled it 
as to further liabilities. Johnsonv. Oppenheim. Opin- 
ion by Allen, J: 


MARINE INSURANCE. 

This was an action upon a policy of marine insurance 
issued by defendant to one McG. The description in 
the policy of the vessel insured is ‘“‘the good bark 
called the Empress, or by whatever name or names the 
said vessel is or shall be named or called.”” The com- 
plaint alleged and it appeared that the vessel McG. 
intended to have insured, and which was lost, was 
called the St. Mary, formerly called the Empress. But 
it also appeared that in the written application for the 
insurance the vessel was described as the ‘‘ barque Em- 
press, of 365 tons burden, built at Sunderland in 1858, 
rated Ally.” The application was filled out by defend- 
ant’s agent at plaintiffs’ request. The description was 
taken from Lloyd’s Register. The Register contained 
the description of two barques named “ Empress,’’ 
both built at Sunderland, one described as built in 1852, 
of 426 tons, and rated A 2; the other as built in 1858, 
$65 tons, A 14¢. The former was the St. Mary; the lat- 
ter did not belong to McG. Held, that while a mis- 
take in the name was no obstacle to a recovery if both 
parties had in view the same vessel, yet as it appeared 
that there was a mistake as to the vessel, the policy 
being upon a different one from that intended, and as, 
therefore, the minds of the parties did not meet, no 
contract existed, and plaintiff could not recover. 

Also held, that the rule was the same, although the 
underwriter was put upon inquiry, and by the exer- 
cise of diligence and care, could have prevented the 
mistake, negligence alone would not have avoided the 
difficulty that the minds of the parties never met on 
the subject of insurance. Hughes v. Merchants’ Mutual 
Insurance Co. Opinion by Andrews, J. 

MARRIED WOMAN. 

Contract: charge by parol on her separate estate.— 
This was an action on a promissory note given to B., 
a married woman, on sale of an interest in her separate 
estate, payable on demand; defendant set up in his 
answer as a set-off, an account against B. for board, 
alleging that he boarded B. and her husband under an 
agreement with her that she would pay therefor, and 
that her separate estate should be charged with such 
payment; upon the trial, defendant offered to prove 
these facts but the evidence was rejected. Held, error; 
that the charge of the debt of a married woman not 
being a specific but a general lien could be created by 
a parol contract upon a good consideration; that the 
agreement was a valid and binding one and the ac- 
count a proper set-off. Mawon v. Scott. Opinion by 


Grover, J. 
OFFICE. 


Titleto: mandamus.— This was an appeal from an 
order directing a mandamus to issue to compel de- 
fendants to make and deliver to relator a certificate 
for salary claimed by him as assistant clerk of the Dis- 
trict Court of the Sixth Judicial District in the city of 
New York. Prior to December 31, 1872, the relator 
held the office by regular appointment, under chap. 438, 
Laws of 1872; on that day the justices claiming to 
possess the power under said statute, removed him and 
apointed one K.who took possession of the office and has 
since exercised its powers and performed its duties. 
Held, that inasmuch as K. was in possession under 
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color of law, his right depending upon the construe- 
tion of a statute, difficult of interpretation, the title 
to the office should not be determined on such an ap- 
plication to which K. was not a party. 

As to whether the title to an office ought ever to be 
determined collaterally on proceedings by mandamus 
instituted by one out of possession, quere. People ex 
rel. Dolan v. Lane etal. Opinion by Rapallo, J. 

PROMISSORY NOTES. 

Bona fide holder.— This was an action on certain 
promissory notes. The answer alleged that they were 
deposited by defendants with the payees, as collateral 
security upon a contract between the parties, that 
when the notes became due the payees were indebted 
to the defendant to an amount larger than the 
notes and that the payees charged the notes against 
such indebtedness. Upon the trial plaintiff's presi- 
dent was sworn as a witness in its behalf, and 
testified in substance that the payees of the notes being 
indebted to plaintiff upon a call loan were called upon 
to pay, that they stated they did not wish to pay then 
and offered additional security if the loan could be 
allowed to remain a little longer, and thereupon de- 
livered the notes to plaintiff, which were received and 
placed with other securities. After this testimony the 
parties stipulated that the case should be decided ex- 
clusively upon the question whether on the evidence 
given plaintiff was a bona fide holder for value of the 
notes: no further evidence was given in the case. Held, 
that plaintiff was not a bona fide holder for value, as 
there was no valid agreement for forbearance, that the 
rule authorizing the pledging of accommodation notes 
as security for an antecedent debt did not apply, as the 
stipulation must be considered as having been made in 
reference to the defense pleaded, which was available 
against all except a bona fide holder who had parted 
with value upon the faith of them, and that, therefore, 
a judgment for defendant was proper. Atlantic 
National Bank v. Franklin. Opinion by Rapallo, J. 


RAILROAD. 


In street: right of way: practice.—This was an action 
to restrain defendant from using for its tracks, and 
from running its cars over a certain portion of Broad- 
way, Brooklyn, to which plaintiff claimed title, his 
deed carrying him to the center of the street. Prior 
to plaintiff obtaining title, the B. R. R. Co., under 
authority of an act of the legislature, had laid its tracks 
in said street and run its carsthere. No provision was 
made for compensation to the land owners and none 
had been paid: defendant operates the road under a 
contract with the B. R. R. Co., defendant claimed, 
first, that plaintiff's deed was void because defendant 
was in possession, holding adversely at the time ; second, 
that plaintiff should first establish his legal right by an 
action at law for that purpose. Held, that defendant’s 
possession was presumed to be subordinate to the 
rights of the owner, as the license given by the statute 
only extended to the rights of the public, and that 
under the Code the legal right could be established 
and the equitable remedy obtained in the same action. 
Broistedt v. South Side Railroad Co. Opinion by 
Church, Ch. J. 

SET- OFF. 

Partnership: bond of indemnity.— This was an action 
upon a joint and several bond executed by defendants, 
conditioned that defendant G. should pay the debts of 
the firm of R. & G. The bond was given to R. upon 
the dissolution of the firm. Defendant executed the 
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bond as surety forG. Plaintiffs were creditors of the 
firm, and the bond was assigned to them by R. in order 
that they might collect their debt of the obligors. 
When the firm of R. & G. was formed G. bought outa 
former partner of R.’s; upon taking an inventory at 
that time it was discovered that R. had drawn out of 
the firm more than his proportion. He gave to G. his 
note for the latter’s proportion of the over drafts; this 
note was pleaded as a set-off to the bonds. Held, that 
the liability of the defendants was to the obligee R. 
only, not to the creditors, and that an action could not 
be maintained against them upon the bond by a credi- 
tor to recover a debt of the firm ; that plaintiff's stand- 
ing then simply as assignee, in the place of R., the note 
was a proper set-off; that it was not a partnership claim 
but an individual claim belonging to G., as the trans- 
action out of which it arose was, in effect, a division of 
so much of the partnership property. Merrill v. Green. 
Opinion by Grover, J. 
WATER-COURSE. 

Adjacent proprietors.— This was an action to restrain 
defendant from removing certain barriers or embank- 
ments erected by plaintiff upon defendant’s lands, from 
obstructing or interfering with a water-course thereon. 
One 8S. formerly owned lands upon which wasa natural 
stream. In order to drain the lands he dug a ditch to 
carry off the water of the stream and thus diverted it 
from its natural channel. He subsequently conveyed 
to plaintiff that portion of the lands where the natural 
channel was, and to defendant that portion over which 
ran the ditch. The bank of the ditch was washed 
away by a flood; plaintiff entered upon defendant’s 
land and repaired, putting in stakes and planks in some 
places instead of earth. The defendant removed these 
barriers and the embankments and denied plaintiff’s 
right to erect them. Held, that the parties took the 
lands purchased by them in the condition they were at 
the time of their purchases; plaintiff relieved from, 
and the latter burdened with the stream ; that plaintiff 
had the right to enter upon defendant’s land to repair 
the ditch and with any suitable material that did not 
interfere with defendant’s rights, and to keep the ditch 
in the condition it was when defendant took his deed; 
that if plaintiff raised the embankments beyond the 
usual height defendant could reduce it to the proper 
level, but was not justified in the destruction of the 
entire structure, and that plaintiff was entitled to an 
injunction restraining defendant from interfering with 
the ditch while kept in its usual condition. Roberts v. 
Roberts. Opinion by Church, Ch. J. 

——— Do - — 
IMPORTANT DECISIONS IN BANKRUPTCY. 


In the matter of Isaac Scull, an alleged bankrupt, 
Judge Blatchford filed an elaborate decision on the 
27th inst. The petition was filed on the 4th June, 1874. 
The order to show cause was returnable on the 13th of 
June, and was only personally served on the alleged 
bankrupt on the 5th of June. On the return day proof 
of service was filed, but the alleged bankrupt did not 
appear, and at the request of the petitioning creditors 
the matter was adjourned from time to time until 
after the approval of the amendatory act of June 22, 
1874, no adjudication being directed to be entered, and, 
of course, no adjudication being entered. The peti- 
tioning creditors now asked for the entry of an order 
of adjudication as on default for want of appearance. 
The papers are in due form under the statute as it 
stood prior to its amendment by the act of 1874, and 








but for the provisions of the latter act the right to an 
adjudication would be clear. The twelfth section of 
the act of 1874 provided that the adjudication in in- 
voluntary bankruptcy could be made only on the peti- 
tion of one or more creditors of a debtor “‘ who shall 
constitute one-fourth at least in number, and the ag- 
gregate of whose debts, provable under this act, 
amounts to at least one-third of the debts so provable, 
the provisions of the act applying to all cases of com- 
pulsory or involuntary bankruptcy commenced since 
December 1, 1873.”" The decision recites a variety of 
statutes bearing on the question at issue, and continu- 
ing, says that, as in the present case the petition does 
not state that the petitioners constitute the requisite 
number and amount of creditors, it must be held that 
it appears that the requisite number and amount of 
creditors have not petitioned. As the case was com- 
menced before June 22, 1874, an order will be entered 
herein by the clerk, if the petitioning creditors desire, 
granting twenty days upon the formal entry of such 
order as the time within which the petition may be 
amended, so as to show compliance with the require- 
ments of the statutes to the number and amount of 
petitioning creditors, and providing, that at the expi- 
ration of that time the clerk shall present to the court 
all papers which shall have been filed, with a view to 
such amendment of the petition, to the end that the 
matter in bankruptcy may proceed, or the proceedings 
may be dismissed, as the case may be. The only act of 
bankruptcy alleged in the petition is that the debtor, 
being insolvent, suffered his property to be taken on 
legal process, with the intent to give a preference to a 
creditor, and to defeat the operation of the act. This 
was an act of bankruptcy when the petition was filed. 
By the act of 1874 it is no longer made an act of bank- 
ruptcy. The debtor being insolvent must procure his 
property to be taken in legal process with the intent 
to give a preference or to delay or defeat the opera- 
tions of the act, and all the provisions of the section 
of the act of 1874 which specifies what are acts of bank- 
ruptcy on which a person can be adjudged a volun- 
tary bankrupt are by it made applicable to the present 
case, commenced since December Ist, 1873. Therefore, 
if the present petition is to be proceeded with at all, it 
must, in respect to the matters alleged in it, as consti- 
tuting the act of bankruptcy set forth, be amended by 
averring that the debtor procured his property to be 
taken. An amendment to that effect will be allowed 
to be made within twenty days, before provided for. 
The provisions of the statute have been carefully con- 
sidered in these observations, because the number of 
petitions in involuntary bankruptcy filed in this dis- 
trict between December 1, 1873, and June 22, 1874, was 
346. Of this number 98 were discontinued, and in 118 
others adjudications have been entered. This leaves 
130 in which noj adjudication has been entered, and 
which came under the provisions of the act of 1874. In 
all these 130, which are in the same situation as the 
present case of Isaac Scull, and in all of them in which 
the petition was filed before June 22, 1874, and no order 
of adjudication was formally filed and entered before 
June 22, 1874, the clerk will enter a like order if either 
party desire it.— New York Times. 


—— In the case of Joseph M. Hill, Judge Blatchford 
has rendered the following decision : 

The petition in this case in involuntary bankruptcy 
was filed on the 17th of January, 1874. The order to 
show cause was returnable on the 24th of January. On 
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that day the debtor appeared, and filed a denial in the 
usual form, and demanded a trial by the court, and an 
order was made referring it to a commissioner to take 
the evidence. The commissioner’s report of the evi- 
dence was filed on the 6th of March, the matter was 
brought to hearing before the court, and, on the 18th 
of March a memorandum, signed by the initials of the 
judge, was made by him on the petition, directing that 
an order of adjudication be entered. No such order 
was entered prior to June 22, 1874, probably for the rea- 
son that the petitioning creditors did not desire or 
procure such order to be entered. I am now asked to 
sign such an order, nwnc pro tunc, as of the 18th of 
March. I do not see how this can be done. The test 
must be whether a formal order of adjudication has 
been entered. Until the entry of such formal order a 
discontinuance has always been allowed by this court 
to be entered if desired by the petitioning creditor. A 
direction that such order be entered, the order not 
having been prepared in form, is no more than the de- 
cision of the judge. It is not a judgment, or an entry 
on the files of the court that the court adjudges thus 
andso. The form of an adjudication of bankruptcy 
on a creditor’s petition is prescribed by form No. 58. 
Nothing else is an adjudication or an adjudging, and, 
therefore, the debtor in the present case remained, on 
the 22d of June, 1874, to ‘‘be adjudged a bankrupt,” 
under the provisions of the act of 1874, that is, on such 
a petition as I have held, in the case of in re Scull, to 
be the necessary form of petition. The clerk will enter 
in the present case the like form of order with that 
directed in the case of Scull, if either party desire it. 
It is proper to say that there are two acts of bankruptcy 
alleged in the petition. The direction for an order of 
adjudication was that it should be entered on the first 
act of bankruptcy alleged. That is an allegation that 
the debtor, on the 22d of November, 1873 (fifty-six days 
before the filing of the petition), being a merchant, 
stopped payment of his commercial paper, and did not 
resume payment of it within a period of fourteen days. 
If the petitioner is to be proceeded with as to such first 
act of bankruptcy, it must conform to the act of 1874 
by averring that the commercial paper was made or 
passed in the course of business of the debtor as a mer- 
chant, and that he did not resume payment of it with- 
in a period of forty days. An amendment to that 
effect will be allowed for the amendment in regard to 
the number and amount of creditors. 
~~ 


LIABILITY OF PRINCIPAL FOR FRAUD OF 
AGENT. 


The case of Mackey v. The Colonial Bank of New 
Brunswick, 22 W. R. 473, adds further confirmation to 
the rule which has been established by Barwick v. 
English Joint Stock Bank, 15 W. R. 877, L. R., 2 Bx. 259, 
and other cases, that a company or corporation, not 
less than a private individual, is liable for a fraud prac- 
ticed by the agent in the interest of his employer, and 
of which the employer takes the benefit. More than 
this it was not necessary to determine in the recent 
case, nor in the case cited, for in both the profits of the 
fraud had been received by the defendants. But it is 
worthy of notice that in both cases it seems to have 
been the opinion of the court that whenever an agent, 
acting in the course of his employment, commits a 
fraud, the principal, though deriving no benefit from 
it, is liable. We cannot, however, for the reason 
already stated, accept the cases mentioned as bind- 





ing authorities for this position; and the stress laid 
upon the distinction of the two cases in the Ex- 
chequer Chamber in Swift v. Jewesbury, 22 W. R. 
319, L. R., 9 Q. B. 301, sustains the doubt whether 
that position is sound. In point of reason and 
justice there is a distinction between making a 
man liable for the proceeds of his agent’s fraud 
received by him, and making him liable for a fraudu- 
lent act of his agent, for which he is no otherwise 
responsible than because his agent commits it in the 
course of managing or conducting his business. The 
difficulty is to find a clear, logical basis for the distinc- 
tion. Starting with the fact, which must be assumed 
as the basis of the whole, that the agent is commis- 
sioned expressly, or by the course of business, to make 
statements relating to the subject-matter of communi- 
cation, there are three possible states of fact— first, 
that he makes the statement and thereby secures 
a benefit to his principal; secondiy, that he makes the 
statement in respect of a matter in which he is author- 
ized to make communications, but makes it not really 
for the purpose of carrying out his employment, but 
entirely in his own private interest, and for his own 
purposes; and thirdly, that, without any such private 
interest or purpose, he makes the statement in a mat- 
ter in respect of which he is authorized to make com- 
munications. In the first case it is hardly doubted 
that the principal is liable to refund. In the second 
case it is hardly doubted that the principal is not liable; 
the agent may by means of his position obtain greater 
credit for his statement, as bythe possession of his 
master’s property, with which he is intrusted, the ser- 
vant may have the means of doing an injury, but there 
seems no more reason why the principal should be 
liable in such a case than why the master should be 
liable for a wanton and merely self-interested act of 
injury done by the servant with his property. In the 
third case, the private interest or purpose being ex- 
cluded, it remains that the statement is made, though 
wrongly made (like a negligent act wrongly done), in 
the exercise of the employment. If the statement 
made or act done belongs to the class and character of 
statements or acts which the agent is authorized to 
make ordo, and is not done in the separate and indi- 
vidual interest of the agent, can it make any difference 
whether the statement or act does in fact conduce im- 
mediately to the interest of the principal? With respect 
to acts of negligence in the management of the master’s 
property, it certainly makes no difference. Is there 
any reason why in the case of statements made it 
should ? It is difficult to show why on principle it 
should. If it makes none, then when a benefit is taken, 
the obligation must be not merely to refund, but to 
answer also for consequential damage. The point, 
however, must be considered as still open to argu- 
ment. 

But then, assuming that there would be such liabil- 
ity when the principal is a company? The case of 
Western Bank of Scotland v. Addie, L. R.,1Se. App. 
145, 15 W. R. H. L. Dig. 14, seems an authority to the 
contrary, and it is certainly impossible to reconcile 
what was said in it on this point with what was said 
in Barwick v. English Joint Stock Bank. In the present 
case the court observe that what was said in the former 
case was not necessary to the decision; but it is equally 
true that it was not necessary, either in the present 
case or in Barwick v. English Joint Stock Bank, to 
decide more than the narrower proposition, that a 
benefit taken by means of the agent’s fraud must be 
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refunded. This point is therefore also open to argu- | than once spoken of by the court as an “‘entry of the 
ment; but we must add that it is not easy to see on | judgment.” We repeat that “the evidence offered, 


what principle a company should be less liable than a 
private individual. And if it is ultimately decided 
that an individual is liable to an action for the fraud 
of his agent where he receives no benefit, we can hardly 
anticipate that the distinction between an individual 
and a company, suggested in Western Bunk of Scotland 
v. Addie, will be maintained. 

There still remains, if these questions are resolved 
against the principal, the further question in each case, 
whether the statement was within the scope of the 
agent’s authority; it is here probably that the distinc- 
tion between a company and a private individual will 
be found to be the greatest; and it is here also that a 
broad distinction will have to be drawn between state- 
ments made in the ordinary conduct of business, and 
statements of an exceptional and unusual kind, and 
with respect to which some special authorization from 
the principal would naturally be looked for.— Solicit- 
ors’ Journal. 

—_———_<___——- 


CORRESPONDENCE. 


Entry OF JUSTICE’S JUDGMENT. 
Watkins, N. Y., July 23, 1874. 
Editor of the Albany Law Journal: 

Dear Srr— In the issue of the JouRNAL of July 18th 
instant the editorial note to the letter of your Schenec- 
tady correspondent (July 11, 1874), in reference to the 
Seneca Falls case, expresses the opinion that the decis- 
ions of the courts construing the statutes to require 
only the rendering of the judgment within the four 
days is a “specimen of judicial legislation that would 
not be followed by the present Court of Appeals; ”’ and 
you further say there was no opinion delivered in Wal- 
rod v. Shuler, cited in the Schenectady letter. It has 
been decided by the Commission of Appeals that the 
act of rendering judgment by the justice is judicial; 
while the entering in the docket is ministerial, and that, 
although the time is prescribed by statute to be four 
days, within which it is to be done, that is not a limi- 
tation upon the power of the justice, but it may be validly 
performed afterward. Fish v. Emerson, 44 N. Y. 378. 
Opinions by Leonard and Gray, CC. As such is the 
law of the State it would seem that the suggestions of 
your correspondent are pertinent, since we must as- 
sume the Seneca Falls correspondent desired to know 
what the law is on the point in dispute. 

Yours very truly, 
B. W. WoopwARD. 


[Fish v. Emerson does not add particularly to the 
strength of the former decisions on the questions as it 
was based upon them. But conceding it to be the law, 
our answer was strictly correct on the facts stated. 
The offer of “ A’’ was to show “that no entry of judg- 
ment was made anywhere within the said prescribed 
time.” Now, there is noquestion that the judgment 
must not only be rendered within the four days, but that 
there must be an entry of it somewhere within the same 
time; that is, there must be at least some memorandum 
indicating the decision. Technically, perhaps, the term 
“entry ’’ refers to the docketing, but the offer to show 
that there was no “‘entry of judgment” anywhere was 
practically sufficient to cover any memorandum or in- 
dorsement. Moreover in Fish v. Emerson the memo- 
randum entered upon the justice’s minutes was more 





being as to a jurisdictional question, should have been 
admitted.”’ — Ep. A. L. J.] 
“Can A JUDGE DIRECT A VERDICT OF GUILTY?” 
JERSEY Crry, July 21, 1874. 
Editor of the Albany Law Journal: 

The leading article in the last Saturday’s number of 
your excellent JOURNAL, entitled ‘Can a Judge Direct 
a Verdict of Guilty?’ will doubtless, by its effect upon 
the minds of those who are intrusted with the respon- 
sible duty of presiding in criminal courts, silently work 
out valuable results. Not that the article will be ap- 
proved in every particular, but the force, vigor and 
confidence with which the negative of the proposition 
is maintained, and the lucid line of distinction run, 
between the duty of the judge as to matters of law, 
and the duty of the jury as to matters of fact, will 
assuredly lead to that healthy instinctive self-examina- 
tion all recognize as an efficient means of self-culture. 

The article will have a good effect. Without being 
combative, or in any sense an opponent, please pardon 
the suggestion that there seem to be elements in the 
article, which if skillfully marshaled in due logical, 
legal order, would fully justify the very course taken 
by his honor Judge Hunt in his charge to the jury in 
the case of The United States v. Anthony and others. 
When there is no question as to the facts, when it is 
proved that an act has been committed by a defendant, 
which act the law declares is a misdemeanor, which 
very act the statute intended to punish, according to 
the whole scope of the able article referred to, such 
defendant should be found guilty. How, in such a 
case, could a good and pure judge, just such a judge as 
you frankly and truly represent Judge Hunt to be, do 
otherwise than state the law to be just what it is? 

If there should be a collateral question in the case, 
such as mental derangement, that would present an 
issue which would require treatment peculiar to it. 
Where there is no question involved other than whether 
the act was committed which the statute forbids and 
is criminal only because the statute has declared it 
shall be criminal, and the proof is direct, unmistakable, 
that the party charged did the act, there certainly 
should be no hesitation in applying the law. The jury, 
as the article well puts it, are to find the facts. But if 
the facts are undeniable, the only question then is, 
what is the law? 

There is a class of misdemeanors created by statute 
in which the terms of the enactment, from the nature 
of the subject-matter of legislation, necessarily so 
combine the intent and the act that they are insepara- 
ble; the act committed must of necessity have in- 
volved in it the intent to do precisely it, and not by 
any possibility any other intent, or an intent to doany 
other act. That very intent and that very act, which 
act is the unerring expression of the intent, when 
clearly proved, present nothing for a jury to pass upon, 
except in form. The criminality of the intent has been 
declared by the statute. When the cause on trial is so 
presented to the court and jury, as that (adopting a 
distinction made in the article) the criminal intent, as 
matter of fact, is beyond dispute, the finding of the 
jury, if true, must give the intent the character given 
to it by the law, or in other words, by the judge. 

The case of Commonwealth v. Magee, published in 
Cox Crim. Cases, vol. 12, part 9, p. 549, was an indict- 
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ment in Philadelphia for selling liquor, the defendant 
was convicted and his counsel moved for a new trial 
on the ground of misdirection by the judge, who 
charged the jury that “‘ under the evidence it was the 
duty of the jury to render a verdict of guilty.” The 
opinion of Pierce, J., delivered December 6, 1873, is 
very clear, full, and seems conclusive. 

The following is the head-note: ‘‘ A judge may, when 
the evidence is clear and uncontradicted, and the 
character of the witnesses unimpeached and unshaken, 
tell the jury in a criminal case that it is their duty to 
convict.” 

Sergeant Cox, editor of the English publication, ap- 
pends the folluwing foot-note to the case: ‘ Although 
an American case, the principles of the common law 
being the same as in England, and the like duties and 
powers of the judge being recognized, a carefully pre- 
pared judgment on an important question that may 
arise here at some time is deemed worthy of a place 
for any future reference.”’ SUBSCRIBER. 


(We thank our correspodent for his commendation. 
Such approval as his is the best compensation of ed- 
itorial labor. We always feel a pride in eliciting 
remark from our profession, because we know that 
their criticism is intelligent and their commendation 
sincere. We are also happy to believe that our cor- 
respondent and ourselves are entirely in accord on the 
subject of discussion. We believe that in such a case 
as our correspondent puts and such a case as Miss An- 
thony’s, the judge would be perfectly justified in charg- 
ing the jury that it was their duty to convict. We 
said so in our article referred to. We believe, too, that 
it would be the duty of the jury in such a case to con- 
vict. We said that also. But we believe that the jury 
would still have the power to acquit, which is insepar- 
able from their privilege to render a general verdict. 
The only point in which we can possibly differ from 
the sentiments of our correspondent’s letter, is one of 
expression merely, where he speaks of certain elements 
“which would fully justify the very course taken by 
his honor, Judge Hunt, in‘his charge to the jury.” 
The defect in Judge Hunt’s course was that he did not 
charge the jury, but only charged the clerk—to enter 
such a verdict as he thought the jury ought to render. 
Ep. A. L. J.] 

Tux Hon. WILLIAM BEACH UAWRENCE AND THE 
INTERNATIONAL CoDE COMMITTEE. 
To the Editor of the Albany Law Journal: 

It has just been brought to my notice that in your 
number of July 11th my name is included in a list of 
gentlemen composing ‘“‘the United States Interna- 
tional Code Committee.”’ I had already, in answer to 
a note apprizing me that I had been appointed a dele- 
gate to the ‘‘ International Code Conference,’ to be 
held at Geneva, Switzerland, on 3lst of August, in- 
formed the committee of the incompatibility of such 
duty with my obligations to the “‘ Institute of Inter- 
national Law,’’ founded last year at Ghent, and of 
which I am an original member. The “ Institute”’ had, 
on its adjournment in September last, appointed a 
meeting on the same day and at the same place now 
indicated by Dr. Miles’ committee, and I have conse- 
quently requested him that my name may no longer 
be published in connection with proceedings in which 
I have taken no part, as its appearance can have no 
other effect than to place me in a false position with 
my European colleagues. 





Though it will not be in my power to be person- 
ally present at the meeting of “the Institute” at Ge- 
neva, I hope to discharge, to some extent, the duties 
assigned to me as a member of the Commission on 
Private International Law, by proposing a rule to be 
adopted by international conventions, authenticating 
intermarriages between subjects of different nations, 
@ measure required by the highest considerations of 


civilization and humanity. 
W. B. LAWRENCE. 


OcHRE Point, Newpokt, R. I., July 22, 1874. 

151 Broapway, N. Y., July 23, 1874. 
Editor of the Albany Law Journal: 

I have just read with much pleasure your review in 
the July No. of the JouRNALof Judge Hunt’s decision 
in the case of Miss Anthony. 

In the July No. of the American Law Register of 
Philadelphia, for 1872, I advanced similar views in 
regard to the decision of Judge Woodruff on the Ful- 
lerton trial in directing a verdict of acquittal. 

It is a source of gratification to find your JouRNAL 
and Judge Sheldon entertaining the same views in 
regard to this clear innovation upon the province of 
the jury in criminal cases. 


Yours, etc., T. BURNETT. 


OMISSION IN THE MECHANIC’s LIEN LAw. 


Editor of the Albany Law Journal: 

By subdivision 4, section 23 of chapter 402 of the 
Mechanic’s Lien Law of 1854, the owner was author- 
ized to serve upon the claimant a notice, requiring him 
to commence an action to foreclose his lien within 
“twenty days’’—after the service thereof—and in 
default of his so doing, might file an affidavit of the 
fact with the clerk and discharge the lien. 

By the amendment of this act passed in 1873, in 
same subdivision of section 23, the words ‘twenty 
days’’ are omitted, and the notice to be served re- 
quires the claimant to commence an action for the 
enforcement of his lien, without specifying any time 
within which, etc., and his failure so to do, ‘‘as pro- 
vided in section 20,’’ will discharge the lien, etc. 

By section 20, if proceedings are begun within a year 
after the notice of lien is filed, the lien shall continue 
until judgment is rendered, etc. 

So it would seem that, under the amendment, the 
owner cannot compel the claimant to commence pro- 
ceedings within any limited time. 

This omission would seem to be a blunder or an 
oversight, were it not for the reference to section 20, 
which was not in the section before amendment. 

But this does not aid the owner—as under it the 
claimant has the whole year within which to begin his 
foreclosure. Ww. 

>. 

An Ohio paper publishes a list of newspapers in that 
State to show the attitude of the press with reference 
to the new Constitution and license. There are in the 
list one hundred and thirty journals, of which thirty- 
eight are for the Constitution, forty-six against it, and 
forty-six express no opinion. Among those which 
have committed themselves there is a majority of 
eight against the Constitution. Of the same papers 
twenty-seven favor license, sixty-six oppose it, and 
thirty-seven express no opinion. Majority against 
license among those committed, thirty-nine. The list 
is by no means complete, yet comprises a representa- 
tion of all parties and sections of the State. 
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BOOKS RECEIVED. 

The following publications have been received and 
will be noticed at an early day: 

Select American Cases on the Law of Self Defense, 
by L. B. Horrigan and Seymour D. Thompson. St. 
Louis: Soule, Thomas & Wentworth. 

A Treatise on the Law of Mechanics’ Liens, by Sam- 
uel L. Phillips. Boston: Little, Brown & Company. 

A Treatise on the Doctrine of Ultra Vires, by Sew- 
ard Brice, M. A., LL.D. London: Steven & Haynes. 


Wisconsin Reports, Vol. 32, O. M. Conover, Official 
Reporter. Chicago: Callaghan & Co. 

Story on Agency, eighth edition, revised, with addi- 
tions by N. St. John Green. Boston: Little, Brown & 
Company. 

The Commentaries of Gaius and Rules of Ulpian, 
translated with notes, by J. T. Abdy, LL. D., and Bry- 
an Walker, M. A., LL. D. New edition. Macmillan 
& Co. 

——___—__——— 
NOTES. 


A correspondent calls our attention to the fact that 
Union University, at its recent commencement, con- 
ferred the degree of LL. D. upon Hon. Robert Earl, of 
the Commission of Appeals, and adds: ‘“‘The honor 
could not have been bestowed upon one more worthy 
or who will wear it with greater dignity " — an opin- 
ion with which we entirely concur. 


It is a question seriously affecting the safety of ships 
and the lives of seamen whether any contract of ma- 
rine insurance should be sanctioned which does not 
include a warranty of seaworthiness. In time polices 
it has been decided that the utmost that can be said is 
that there is an implied condition that the ship is in 
existence, capable of navigation and has not sustained 
any damage. This rule has been declared by the Lord 
Chief Justice in the recently decided case of Dudgeon 
v. Pembroke to be objectionable, but it is somewhat 
singular that it should prevail also in the United 
States. It was not, however, established in England 
without some strong expressions of dissent on the part 
of the judges who advised the House of Lords in Gib- 
son v. Small, 4 H. of L. Cas. 353, but that tribunal af- 
firmed the decision of the Exchequer Chamber, revers- 
ing that of the Queen’s Bench, thus settling that there 
was no implied warranty of seaworthiness in a time 
policy. Gibson v. Small was approved in Jenkins v. 
Haycock, 8 Moo. P. C. 351, by such judges as Chief 
Justice Jervis, Dr. Lushington and Sir J. Patteson. 
Consequently, the doctrine must not be lightly treated, 
and we certainly ‘agree with the Unseaworthy Ships 
Commissioners that it is not by legislating with refer- 
ence to the contract of marine insurance that the mer- 
cantile marine is to be protected.— Law Times. 


The following are the special questions appointed 
for discussion at the Glasgow meeting of the Social 
Science Congress — Jurisprudence and Amendment of 
the Law Department — International and Municipal 
Law Section: 1. ‘‘Is it desirable that the verdicts of 
juries should be unanimous?” 2. ‘‘ Should the testi- 
mony of any and what persons, at present excluded 
witnesses, be admissible as evidence in courts of law?”’ 
3. “* How far may courts of arbitration be resorted to 
as a means of settling the disputes of nations?”’ Re- 
pression of CrimeSection. 1. ‘‘ How far is it desirable 


that the Industrial Schools Act should be extended to 
day industrial feeding schools?” 2. ‘“‘ How far should 
previous convictions be taken into account in sentenc- 
ing criminals?” 3. “‘Is it desirable to extend sen- 
tences of police supervision to other cases than those 
already provided for?” 


_—>—_—. 
LEGAL NEWS. 


Commissioner Douglass authorizes a denial of the 
publication that he contemplates resigning the office 
of commissioner of internal revenue to accept the 
judgeship of a Pennsylvania district court. 


The committee to consider and revise the tax:laws 
met in Saratoga on the 24th inst. The committee have 
received tax laws from thirteen States, and considered 
the subject of exemptions of savings banks, property 
of religious and other corporations. Great interest is 
manifested on the subject, and men from all parts of 
the State are very desirous of being heard before the 
committee. 


Intelligence has just been received that the cele- 
brated Guibord case has been decided before the Privy 
Council in England in favor of the widow of the 
deceased. The case arose from the refusal of the 
Catholic Bishop to allow Guibord to be buried in con- 
secrated ground, because he was a member of the 
“Institut Canadien,” a society interdicted by the Ro- 
man Catholic Bishop here. The plea was that Guibord, 
owning a lot in the Catholic cemetery, had a civil 
right to be buried in it. The case had been taken 
through several courts here, and finally to England, 
where the decision on the appeal has just been ren- 
dered. 


The announcement ef the forthcoming Life of Chief 
Justice Chase, by Mr. J. W. Schuckers, for many years 
his private secretary in the treasury department, in 
private life, and in the chief justiceship, will be re- 
ceived with very general satisfaction. By a peculiar 
series of mishaps, a number of valuable papers belong- 
ing to the late chief justice came into the hands of an 
absurd person, who has made the most grotesque bur- 
lesque of a biography published of late years. What- 
ever there was valuable, however, in those papers, has 
now become accessible to Mr. Schuckers, while his 
own original sources of information have been beyond 
question far better than those attainable by any other 
who has written, or is likely to write, concerning the 
career of the great Secretary and Chief Justice. 


In the Brady salvage case Judge Cadwallader has 
rendered his decision, in the course of which he said 
that the act of Brady in voluntarily assuming the 
command of the steamship Pennsylvania at the time 
when her first and second officers had been lost, and 
the ship was in immediate peril— there being no one 
in command of the deck or of the watch — was a highly 
meritorious act, and beneficial to the ship, and was 
salvage service. The judge declared, however, that 
the amount of compensation to which Brady would 
otherwise have been entitled was materially reduced 
by his subsequent improper conduct in consenting to 
retain the command of the ship after the subsidence 
of the storm at the request of persons who had no 
right to make such request, the legal commander, Mr. 
Rivers, being then on board the ship. By the decision 
Mr. Brady is allowed $4,000 and costs of the suit, the 





latter not to exceed $200. 
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THE LIABILITY OF A MARRIED WOMAN 
ON CONTRACT. 

No question is more likely to be thrown into the 

arena of legal controversy in the future, than the one 
regarding the liability of a married woman having a 
separate estate. The enlarged privileges and the 
greater facilities given married women, in acquiring 
and controlling property under certain enabling 
statutes of almost all our States, will cause the ques- 
tion to be brought up very frequently for judicial 
decision, as to the extent of her liability on her gen- 
eral contracts when she possesses a separate estate. 
It will become not only an important legal topic, but 
a subject of significant social concern. Unhappily, 
on this matter, there is as much uncertainty in de- 
cisions, as much diversity in opinion, as much doubt 
in accepting principles after far more than a century’s 
discussion both here and in England. Our States 
have failed to adjudicate with uniformity of decision 
on this matter, not so much from a misapprehension 
of principles, as from the prevalence and ascendancy 
of certain social or political ideas, that too frequently 
eway tribunals and prevent them pursuing principles 
to their logical conclusion. So that, if a given sec- 
tion of the country be given, we can almost tell in 
what direction the decision will go. 

The decisions on this subject are mostly based, or 
verge on one of two principles, which may be taken 
as the keystones or the limits of the adjudications. 

And now let us state these clearly and briefly : 

1. A feme covert with a separate estate is competent 
to act in all respects as a feme sole ; and her property 
is chargeable for her general contracts, whether she 
specially so charges it or not. 

2, A married woman with a separate estate is to be 
viewed as a feme covert, with all the disabilities and 
incapacity attaching to her condition in law, and has 
only the capacity of a feme sole when directly dealing 
with her separate estate. 

[ think it will be admitted that these are the two 
controlling principles of the decisions; and now the 
inquiry presents itself: 

On which principle do the English decisions verge? 
To which have the decisions in this State more con- 
formed? Which should the policy of the law more 
favor ? 

For over a century in England, the courts wavered 
and fluctuated between the acceptance of one or the 


ee 

Lord Thurlow adopted the first principle in his 
decisions, though not indeed without some reluctance. 
Hulme v. Tenant, 1 Bro. ©. C. 16. This case was de- 
cided by him on the cases of Norton v. Turvill, 2 P. 
Wms. 144, decided in 1723, and Standford v. Mar- 
shall, 2 Atk. 69, decided in 1740. These cases decided 
that a married woman's property was chargeable with 
the payment of a bond, when she did not specially so 
charge it. 

For consistency, Lord Thurlow was obliged to fol- 
low out to its legitimate length the principle here 
enunciated ; but it was soon perceived that its logical 
consequences were perplexing and alarming, and it 
was he, evidently to avoid their force, who first in- 
troduced the clause against anticipation into a mar- 
riage settlement, in Miss Watson’s case, 11 Vesey, 
221, which was afterward declared valid by Lords 
Eldon and Alvanley. 

This doctrine of Lord Thurlow was not received 
without a protracted struggle, lasting for more than 
fifty years. It was looked upon as a departure from 
the principles equity had in view, when it permitted 
a married woman to have a separate estate, and al- 
lowed her to deal with it as a feme sole. Lords Al- 
vanley and Rosslyn disapproved of the doctrine of 
Hulme v. Tenant, and dissented entirely from the ex- 
treme length to which Lord Thurlow had pushed the 
disposing power of the wife. In Whistler v. Newman, 
4 Vesey, 129, Lord Rosslyn said, that the case of 
Hulme v. Tenant took away all protection from mar- 
ried women, and made trusts for their benefit of very 
little importance. 

When Lord Eldon got possession of the great seal, 
he found the law in a conflicting and distracting state 
which he lamented; but in Parker v. White, 11 Vesey, 
209, he adopted Lord Thurlow’s views and dissented 
from Whistler v. Newman. The doctrine of Hulme v. 
Tenant was finally settled and adopted by Lord 
Brougham in Murray v. Barlee, 4 Sim. 82; and the 
first of our two principles accepted. So the state of 
the English law then may be stated in the words of 
Mr. Clancy, p. 346: “So the present state of our 
law on this part of our subject seems to be this: that 
if a married woman having separate property, execute 
a bond or note, or any other instrument, by which 
she pledges herself for the payment of money, that 
property will be bound by her engagement, though 
the instrument which she signed does not purport to 
be a lien upon the estate.” 

However, the logical consequences of the adoption 
of the first principle have caused the courts, lately, in 
England a little uneasiness, and there is evidence of a 
desire to limit her contracting power, so as to require 
the contract to be on the credit of her separate estate, 
or for its benefit. Mrs. Matthewman’s case, L. R., 3 
Eq. 781; Benjamin on Sales (2d ed.), 31. 

There ought, indeed, to be great hesitation in ac- 





other. 


cepting this principle fully. It is certainly a serious 
breaking down of the guards and checks with which 
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the common law for centuries. surrounded a married 
woman ; it opens the door to an independent action 
on the part of the wife as detrimental to her own in- 
terests, as it will undoubtedly be to the harmony 
and interests of the family. Surely equity, at first, 
never enforced the view, that because a married 
woman possessed a separate estate, she thereby be- 
came untrammeled from the restraints imposed by law 
in consequence of her coverture. If we look at the 
origin of such an estate, and the intention in confer- 
ring it, we can well understand, how a married woman 
possessed power to make contracts— a power wholly 
at variance with the policy and maxims of the law 
for centuries. Equity granted this power of contract- 
ing only when she dealt with her separate 
estate; it was indispensable to the beneficial enjoy- 
ment of that estate, but the mere fact of her possess- 
ing aseparate estate could never authorize her fully 
to act as a feme sole, or draw upon her the liabilities 
of a person sui juris. If we adopt the first principle 
in its entirety, we must not shrink from its obvious 
consequences ; and then look upon a married woman 
with a separate estate as possessing the same powers 
and liabilities as any other person owning property. 
Even those chancellors who followed Lord Thurlow’s 
doctrine hesitated, and endeavored to fix the liability, 
not on her power to make contracts, but on a sup- 
posed power of appointment ; they were compelled to 
resort to a fiction, as is always the case when a legal 
principle is pushed too far. Lord Loughborough in 
Bolton v. Williams, 2 Vesey, 138. 

The more practical and important inquiry now is, 
which of these two principles do our decisions in this 
State conform to? 

The question was brought under elaborate discus- 
sion, and the authorities exhaustively reviewed by our 
great master of legal research and learning, in the 
case of The Methodist Episcopal Church v. Jacques, 3 
Johns. Ch. 77, where Chancellor Kent dissented en- 
tirely from the English doctrine, thus accepting the 
second principle laid down in this article, as the one 
most conformable to the principles of equity, and 
safest for the maintenance of the harmony and wel- 
fare of the married state. He there said: “Her in- 
capacity is general, and the exception is to be taken 
strictly, and to be shown in every case, because it is 
against the general policy and immemorial doctrine 
of law.” Though his opinion was overruled in the 
Court of Errors, on another point, however, it has 
exercised a very powerful influence on the adjudica- 
tions of our States, and especially in our own State, 
for the drift of the decisions has been in harmony 
with it. Thus in North American Coal Co. v. Dyett, 
7 Paige, 9, it is laiddown: “The feme covert is as to 
her separate property considered a feme sole, and may 
in person, or by her legally authorized agent, bind such 
separate estate with the payment of debts contracted 
for the benefit of that estate, or for her own benefit 
upon the credit of the estate.” This qualification is 











evidently conformable to the views of Kent, and 
agreeable to the latest English decisions; (Benjamin 
on Sales, 2d ed., 31), and can be based on the second 
principle. : 

The same view is taken in Massachusetts, of a mar- 
ried woman’s power in equity over her separate estate. 
Willard v. Eastham, 15 Gray, 328; and also in South 
Carolina which adopts Kent's views. Reid v. Lamar, 
1 Strobhart’s Eq. 27, decided 1845, The great authori- 
tative case in this State, and one that forms a sort of 
landmark in our judicial history, is the case of Yale v. 
Dederer, 22 N. Y. 450, which is taken as the exponent 
of our judicial policy in reference to the liability of a 
married woman. In that case it was distinctly laid 
down, that either of two things must take place be- 
fore a married woman’s separate property could be 
charged with her personal contracts — first, that she 
must either expressly charge the liability on that estate, 
or secondly, that the consideration must be for her 
benefit or the benefit of her estate. This was no 
more than an enunciation of the equity view held in 
this State, and is an evident adoption of the second 
principle, and a discarding of the view that a married 
woman with a separate estate is to be regarded to all 
intents and purposes as a feme sole. Now, a collateral 
inquiry arises as to the effect of certain enabling stat- 
utes in this State, whether they have enlarged a 
woman’s liability, or given her greater powers than 
she previously possessed in equity. But it has been 
decided that the effect of these enabling statutes is 
only to enable her to acquire more readily a separate 
estate, and that equity has the same power as before 
to compel the performance of contracts. This was 
acknowledged in Yale v. Dederer, and also in Ohio 
where there are similar acts relating to married women. 
Judge McIlvaine in the case of Phillips v. Graves, 20 
Ohio St. 371, said of such acts: “They were not in- 
tended to interfere with or abridge the powers of a 
court of equity, to compel the performance of con- 
tracts which are binding on married women.” The 
same has been decided in California. Love v. Watkins, 
40 Cal. 547. 

If we examine the language of the act of 1862 in 
this State, we can see that it was not the intention to 
give a married woman the full capacity of a feme sole. 
She was only given a special or limited capacity, and 
empowered to make contracts in reference to her real 
estate only, which was evidently declaratory of the 
equity view held before. It was essential to give her 
this power, for otherwise she could not beneficially 
enjoy her estate. 

Under our statutes the contracts which a married 
woman may make are merely the following: 

1. Contracts made in carrying on any trade or 
business, or in performing any labor or service on her 
sole, or separate account. 

2. Contracts “in reference to” her real estate. 

3. Covenants for title on conveyances of her real 
estate. 
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The second and third of these classes are covered 
by the third section of the act of 1860, as now amended 
by the act of 1862. 

It will be found that the case of Yale v. Dederer, 
and the principle laid down there, has been adopted 
in subsequent judicial decisions in this State. In 
White v. McNett, 33 N. Y. 371, a married woman was 
the owner of certain real estate, which she sold, taking 
in part payment of the consideration, money, and 
certain bonds and mortgages, which she sold and as- 
signed with a covenant of guaranty by herself and 
her husband that the money payable thereby was 
collectible, and it was held that to maintain the action 
against her, it was necessary to show, that an inten- 
tion to charge her separate estate was declared in the 
contract of sale guaranty, or that the consideration re- 
ceived upon the sale of the bonds and mortgages was 
for the direct benefit of her estate, which is exactly 
adopting the principle of the decision of Yale v. 
Dederer. 

Now, if a married woman owning a separate estate 
is liable on all her personal contracts as a feme sole, 
there would be no necessity for the qualification in 
this case ; the very moment she made the contract her 
estate, ipso facto, became chargeable, as would be the 
case when any other owner of property became 
liable on a contract. But such is not the state of the 
law in this State; we, therefore, accept the second 
principle as the basis of our adjudications, and hold 
that she has but a limited capacity to make contracts; 
that the disability of coverture still exists, and is only 
removed when she specially contracts in reference to 
her real estate or separate property. The same prin- 
ciple was adopted in the late case of the Corn Exch. 
Ins. Co. v. Babcock, 42 N. Y. 614, and in Hansee v. 
De Witt, 63 Barb. 53. 

Such is the policy of the law in our State, and 
whether a wise policy or not, is a matter upon which 
we may differ. It is certainly true that the principle 
of Yale v. Dederer has not been widely or fully accept- 
ed, especially in other States. Mr. Schouler, in his 
work on Domestic Relations, p. 229, says of it: “This 
late case is an important one, as establishing in a 
leading American State, under cover of legislative 
policy, a new doctrine altogether at variance with 
that of the modern English equity courts, and con- 
trary to its own precedents, and in Wisconsin it has 
been unsparingly condemned.” odd v. Lee, 15 Wis. 
365. So, also, Judge McIlvaine, in Phillips v. Graves, 
20 Ohio St. 371, disapproves of it. A different view is 
also adopted in a late case in Missouri, in Miller v. 
Brown, 47 Mo. 504, which follows the principle of 
Hulme v. Tenant. 

We might say, as a general rule, that the older 
American States hold the more conservative view of 
8 wife’s power in equity, such as was held by Chan- 
vellor Kent, and that the newer States adopt the 
principle of Lord Thurlow, and affix a liability on a 
married woman owning property, the same as upon 





any owner of property. Whether we should think 
the latter more expedient, as the policy of the law, is 
a question on which there must be great discussion 
and difference. It is claimed that as we have given 
woman enlarged powers and privileges by our legis- 
lation, it is but fair we should fix on her the corre- 
sponding liability which attaches to the ownership of 
property —in fact, fully and fairly treat her as a per- 
son swi juris, But we need well to pause before we 
go to this length, and break in upon a practice that 
has the sanction of ages, and introduce into family 
life separate interests, obligations and pursuits. There 
has been great innovation already, not yet well ap- 
proved of, but by many seriously lamented. Our 
new communities may taunt us with clinging to old- 
fashioned views of married life, and having a weak- 
ness for old forms and precedents, and offering a re- 
sistance to the progressive ideas of the day; but we 
may well hesitate and examine the results upon fam-_ 
ily life of these so-called progressive views, which 
unfortunately have operated in some of our new com- 
munities in a way that may well make us reluctant 
to go much further in establishing diverse interests 
and obligations in married life, and breaking in upon 
that unity of the family which it was the wisdom of the 
law to uphold. Joun Prorrart. 


——_>——_ 


SECUNDUM ALLEGATA ET PROBATA. 


One of the fundamental rules in the application of 
principles to practice, is that every judgment must be 
according to the allegations and the proofs. Judging 
from the number of times that the courts have felt 
called on to announce this principle, we must sup- 
pose that it is so familiar that it is frequently over- 
looked. Since the enactment of our Code, and the 
great liberality in the construction of pleadings, and 
the facility of amendment which it introduced, the 
idea seems, sometimes, to have been entertained that 
the pleadings were of no particular consequence, 
except to enable the parties to get into court, and 
that judgment would go according to the proofs, with- 
out much regard to the allegations and admissions of 
the pleadings. This is not the theory of the Code. 
Under the Code the court has the power to conform 
the pleadings to the facts proved, but to render im- 
material evidence material, the conformation must be 
made. Under the Code the court has the power to 
make certain amendments of the pleadings, but to 
render incompetent evidence competent, the amend- 
ment must be ordered. Under the Code the defend- 
ant may plead inconsistent defenses, but his proof 
must be consistent with some defense that is pleaded. 
The judgment must still proceed secundum allegata et 
probata. The office of pleadings is still to frame the 
issues to be tried. 

In Thomas v. Austin, 4 Barb. 272, it is said that 
“evidence not within any issue framed by the parties 





must be disregarded on the hearing, though it may 
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have been received without objection. And a decree 
founded on evidence of that character will be reversed- 
Where a party in pleading has alleged a fact which 
is not denied by his adversary, such fact must be 
taken as true, and cannot be contradicted in that 
suit.” 

So, in N. ¥. Cent. Ins. Co. v. Nat. Prot. Ins. Co., 
20 Barb. 473, Mason, J., observes: “The rule is well 
settled, both under our former and present system of 
pleadings, that no proof can be offered of facts not 
put in issue by the pleadings. This rule is equally 
applicable to the defendant who makes a defense by 
answer, and it requires him, besides answering the 
plaintiff's case made by his complaint, to state in his 
answer any matter of defense of which he intends to 
avail himself; and he cannot avail himself of such 
matter of defense if it be not set up in his answer. 
Facts proved but not pleaded are not available to the 
party proving them.” 

So, again, it was held, in Crosby v. Leary, 6 Bosw. 
313, not to be error to reject evidence offered by a 
defendant, which contradicts the defendant’s admis- 
sions in his answer. Woodruff, J., remarks: “The 
offer of the defendant to show that in the account 
rendered September 9, 1856, credit is given for cer- 
tain notes as cash, which notes have not been paid, 
was an offer to contradict the admission in the defend- 
ant’s answer, and was properly rejected on that 
ground if on no other. That answer expressly ad- 
mitted it to be an account of moneys collected, and 
assigned only specific reasons for alleging that the 
balance thereby appearing was not due, and no such 
ground was intimated as the defendant now offered 
to prove.” 

And in Johnson v. McIntosh, 31 Barb. 267,the syllabus 
states: “ A defendant on the trial set up a defense, 
which, though valid, was not within the issue pre- 
sented by the pleadings, and was not a mere variance 
in some particular, but in the entire scope and mean- 
ing of the defense. No amendment was asked for or 
made until the close of the trial, the parties consent- 
ing that all objections to the evidence might be re- 
served until that time. At the close of the trial the 
plaintiff objected to the evidence as not being within 
the issue. Held, that the objection was valid, and 
should have been allowed, and that the erroneous 
ruling Of the referee in receiving the evidence was 
not cured by a subsequent order of the court allow- 
ing an amendment of the answer.” 

A defendant is not at liberty to raise an issue which 
ne has closed by admissions in his answer, or stated 
im another form. In Paige v. Willett, 38 N. Y. 28, 
the court lay down this principle, and say further: 
“Tt is no answer that the plaintiff had voluntarily 
gone beyond these admissions, and opened up an in- 
quiry which the defendant was at liberty to pursue. 
This may have been an unwise, as I think it was a 
very unnecessary procedure on the part of the plain- 
tiffs, but it does not help the defendant’s case, nor 





enable him to avoid the effect of his own admis- 
sions.” 

In Wright v. Delafield, 25 N. Y. 266, the same 
question is considered. The court say: “A judgment 
under section 274 must be made upon the pleadings, 
and be warranted by and based upon the allegations 
of the complaint and answer, as much as was ever 
the case in the courts of law and equity.” The court 
then remark on the liberality of amendment allowed 
by the Code, and continue: “But the whole scope 
of these provisions of the Code, in respect to plead- 
ings and amendments thereof, implies that all the 
material allegations of the plaintiff or defendant shall 
be spread upon the record, shall be actually inserted 
in the pleadings, and when variances are disregarded, 
it is upon the principle that they may be amended 
nunc pro tune at the trial, and the court will so order 
to perfect the record, so that it shall show the ques- 
tion really litigated and decided. The principle still 
remains that the judgment to be rendered by any 
court must be secundum allegata et probata; and this 
rule cannot be departed from without inextricable 
confusion and uncertainty, and mischief in the admin- 
istration of justice. Parties go to court to try the 
issues made by the pleadings, and courts have no right 
impromptu to make new issues for them, on the trial, 
to their surprise or prejudice, or found judgments on 
grounds not put in issue, and distinctly and fairly 
litigated.” 


++ 
>> 





CURRENT TOPICS. 


It is announced that the Benchers of Gray’s Inn 
have decided to deprive Dr. Kenealy of his bencher- 
ship in that body, by reason of his conduct in the 
Tichborne trial, and of articles published by him in 
his paper, Zhe Englishman. The question of expel- 
ling him from the bar was left for further considera- 
tion. 


The governor has at last signed the last act of the 
last session that is to become a law. He has taken 
an unusually long time to complete this business, and 
the publication of the session laws will in conse- 
quence be unusually late. There is a wise provision 
in the constitutional amendments which are to be 
submitted to the people this fall, to the effect that no 
bill shall become a law unless signed by the governor 
within thirty days after the final adjournment of the 
legislature. If adopted, this will obviate the delay 
and inconvenience now attending the matter. The 
number of acts signed this year is six hundred and 
fifty-three. 


The “Civil Damage Law ” of Illinois, which is sub- 
stantially identical with that of this State and of Ohio, 
has several times, recently, come before the Supreme 
Court of that State for construction. The Chicago 
Legal News of August 1, contains a late decision of 
the court in the case of Freese v. Tripp, which illus- 
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trates some of the abuses to which the act may be 
made subservient, as well as the proper rule of con- 
struction. The action was brought by the wife of an 
habitual drunkard against a saloon keeper, to recover 
damages for his having sold liquor to her husband. 
Evidence was offered and rejected that the wife was 
also a drunkard. It was also proved that the wife 
was in the saloon when the liquor was sold to her 
husband, and could have prevented the act had she 
been so disposed. Thecourton this point said: “The 
whole thing seems very much like a concerted plan 
to entrap the defendant, and was successful. Many 
like cases will probably occur in enforcing this act. 
There is nothing easier than for a husband and wife 
of low morals, as these parties were, to combine and 
make a case, calculating on the prejudices of juries 
for success.” The court below, however, charged the 
jury that they might “consider the anguish or pain 
of mind, feelings the plaintiff suffered,” and that the 
jury might give her “exemplary damages,” if the act 
of sale was not “ willful,” and “if it was willful or wan- 
ton the jury should annex more damages ;” instruc- 
tions hardly appropriate under the circumstances of the 
case, even if they had been legal. The court said: 
“We hold a fair construction of this statute requires 
a party suing under its provisions should prove to the 
satisfaction of the jury actual damages sustained. 
Without this exemplary damages cannot be awarded. 
This is the construction placed upon the act by the 
highest court of the State of Ohio, and it is reason- 
able to suppose the legislature adopted the law with 
the construction put upon it as generally held.” 
Schnieder v. Hosiers, 21 Ohio St. 98 (8S. C., 8 A. L. J. 
135). And that “the ‘anguish or pain of mind, feel- 
ings suffered by such intoxication of her husband,’ is 
not a matter for the consideration of the jury; the 
statute contemplates injury in person or property, or 
means of support, and not mental anguish.” A minor- 
ity of the court were not prepared to say that, where 
actual damages is shown, mental suffering might not 
be considered upon the question of exemplary damages. 


The convention of the judges for the revision of the 
court rules, pursuant to section 13, chap. 408 of the 
Laws of 1870, was held at the capitol on Wednesday 
last, but as a quorum was not present, the conven- 
tion, after formally organizing and appointing a com- 
mittee to report what changes were desirable, ad- 
journed to November. Only six of the sixteen justices 
designated to constitute the convention were present. 
The time appointed for the meeting by the statute is 
an unfortunate one. It occurs at a time when most 
of the justices are away seeking rest and recuperation 
from the labors of the year. These labors are cer- 
tainly very arduous and wearing and the period for 
rest very brief, and ought not to be broken in upon 
for any such purpose. We publish in another column 
the proceedings of the meeting. 





NOTES OF CASES. 


The power of a national bank to lend money on 
mortgages or real estate securities was denied in Fow- 
ler v. Scully, 72 Penn. St. 456. Fowler gave to a 
national bank, not then being indebted to it, a mort- 
gage to secure future advances. It was held that, 
under the Currency Act of June 3, 1864, the mort- 
gage was void. The provisions of the act were very 
fully examined by Agnew, J., and the conclusion 
reached that national banks could loan money on no 
other security than personal. 


In Bradstreet v. Everson, 72 Penn. St. 124, the 
court considered, at considerable length, the liability 
of attorneys and collection agencies for collections 
made by their agents. In that case Bradstreet had a 
“commercial agency” at Pittsburg, to which Ever- 
son delivered acceptances payable in Memphis and 
took a receipt for them “for collection.” Bradstreet 
sent them to an agent in Memphis who collected the 
money and kept it. The court held that Bradstreet 
was liable. After citing and commenting upon Cow 
v. Livingston, 2 W. & 8. 103; Kraus v. Dorrance, 10 
Barr. 462, and Rhines v. Evans, 16 P. F. Smith, 192, 
the court continued: ‘These cases show the under- 
standing of the bench and bar of this State upon a 
receipt of claims for collection. It imports an un- 
dertaking by the attorney himself to collect, and not 
merely that he receives it for transmission to another 
for collection, for whose negligence he is not responsi- 
ble. He is therefore liable, by the very terms of his 
receipt, for the negligence of the distant attorney 
who is his agent, and he cannot shift responsibility 
from himself upon his client.” This doctrine is sus- 
tained by the following decisions in the other States: 
Lewis v. Peck, 10 Ala. 142; Pollard v. Rowland, 2 
Blackf. (Ind.) 22; Cummins v. McLain, 2 Pike (Ark.), 
402; Wilkinson v. Griswold, 12 Smedes & Mar. 
(Miss.) 669. 


++ 
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THE PROVINCE OF ORATORY. 


“In the very torrent, tempest, and, as I may say, the 
“whirlwind of passion, you must acquire and beget a tem- 
“ perance that may give it smoothness.” 


— Hamlet, Act IT, sec. 2. 





In no part of Hamlet’s instruction to the players is 
there a passage which can so properly be followed hy 
the legal profession, in addressing a jury or the full 
bench, as the above. There should be a “‘ temperance 
that may give it smoothness”’ in all exhibitions of 
oratory — as otherwise the speaker cannot, ‘‘as ’twere,”’ 
** hold the mirror up to nature.”’ 

The great object and province of elocution is, we 
conceive, the effect and influence it may have upon 
hearers. Any extraneous or unsuitable accompaniment 
only operates as an injury, or a perversion of the de- 
sired end. 

True oratory is something like the “ still small 
noise” that penetrates to the innermost recesses of the 
reason and the imagination, and carries with it convic- 
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tion, like an irresistible torrent—that sweeps all 
obstructions in its course. 

Any thing inappropriate, any thing ill-timed and out 
of tone, tends directly to counteract that which is most 
desired by the speaker. If his gestures be misapplied, 
er merely mechanical, and do not harmonize; if his 
action be overdone—and it is doubtful against this 
Demosthenean canon whether real oratory should have 
overmuch action; if the voice be dissonant and harsh, 
unless involuntarily so in the earnestness of speaking, 
the whole thing is let down, and it becomes a matter 
simply of thews and sinews, of mere machinery, with- 
out the soul that should animate and constitute its 
life. 

What is oratory? It is passion, and reason, and per- 
suasion, so commingled that the mind of the listener is 
absorbed and thrown into one current, and thus borne 
irresistibly onward. 

True oratory—genuine and perfect oratory —is 
never to be better exemplified than when exhibited 
between persons in a moment of passion — when pas- 
sion abnegates all other but the one emotion, and con- 
fines itself strictly to the one object — that of express- 
ing itself in its full force and efficiency to the life. 

Let a person but note the effect of intense passion, 
poured forth in words when self is forgotten in the 
fiery flood of denunciation, and danger is imminent, 
then, and then ‘truly, he may witness the effect of 
oratory — oratory which the veriest ignoramus may 
have, and which crops out in pure lava flow when men 
vent themselves, while being, as it is commonly 
termed, mad. Whoever possesses this power of self- 
severance, self-abnegation, and entire oblivion of self- 
consciousness, while speaking before assemblies, or 
before a jury, with, of course, a proper, appropriate flow 
of language and ideas, already possesses the positive 
and true key to oratory. He is an orator ready made — 
a@ veritable Patrick Henry. The great and crying 
fault of public speakers almost throughout the South, 
as we have had occasion to observe and remark — both 
in the pulpit, at the hustings and at the bar, is over- 
loud speaking, roaring, as if the effect were expected 
to be in proportion to the immense voice-sounds ut- 
tered or bellowed. They often “out Herod Herod, 
and split the ears of the groundlings,’’ as well as “*o’er 
doing Termagant.”’ 

It is really surprising to witness sometimes how 
much real effect is lost, where the matter is pertinent 
and but needed smoothness to have a telling effect; 
when the speaker is able and coming handsomely on in 
his way, but when suddenly all is lost, or smothered, 
strangled to death by loud shoutings carried and 
strained to the uttermost top of the voice. 

This species of oratory, or rather bovine roaring, is 
like champagne dead with the effervescence passed 
off. Sound — merely loud sound, jars upon the nerv- 
ous sensorium to the exclusion of sense. 

The judgment refuses to receive the spurious tender, 
and, where much conviction might have been achieved 
or enforced, it is subverted by a repulsiveness that re- 
jects all that may have accomplished the desired end. 
The hearer is taken by the show, and the noise, this 
piling up of thunder, roar on roar to the splitting 
clouds — and the soul turns away in abhorrence against 
that which is manifestly unnatural. Thus the germ is 
taken from the seed; there is nothing but hull left— 
and the harvest is lost. 

The later school of orators at the north are fast real- 
izing, and particularly in jury trials, that it is logical 
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reasoning which is most needed to carry conviction to 
the heart of the hearer. Even the average panel of 
jurors are too well-read and too sensible not to see 
through a speech or plea which is made up of great 
sounding words — words which the speaker would per- 
force cram down their very throats. 

The Brougham style of oratory of the last age is fast 
being supplanted by that of the quieter and calmer 
Gladstone. 

So, in brief, we may lay it down as almost certain 
that the speaker—whether he be before a popular 
audience or before a jury—who begets a ‘“‘ smooth- 
ness ” in his plea or speech, will the more thoroughly 
and completely sway and carry his hearers with him 
and thereby achieve conviction and success. 

Joun F. BAKER. 
+ - © pe 


LIABILITY OF A RAILWAY COMPANY FOR 
INJURY TO A PASSENGER TRAVELING ON 
A FREE PASS, WHERE THERE IS A RESTRIC- 
TION AGAINST LIABILITY. 


SUPREME COURT OF MINNES ESOTA — APRIL TERM, 1874. 
Jacobus v. SAInt Paut & CHIcAGO Rariway Com- 
PANY. 

Hon. 8. J. R. MocMriuan, Chief Justice. 


* Joun M. Berry, 
“ Foun B. Yous, Spmvani Justices. 


Fine, fa, liability. poy ratlway company free nee able .~ 


an injury to a passenger, although he was traveling on 
a free pass which contained a condition that the com- 
pany should not be liable “ under any circumstances, 
whether of negligence of its agents or venga for any 
injury of the person, or for an 
ong while uene or having the benefit ° 
mi wt held 
(citing part edereed, hat the distinction be- 
tween negligence and gross negligence is not applicable 
to the case of railway carriers of passengers, because 
the law exacts of such carriers the greatest care, and 
makes them liable for the slightest neglect. 
7) 


ann : con passenger : 
maining in baggage car. — The fact that the passenger at 
the time or the igery was in the car, cont 
to a rule of 4 company, is not such contributory neg- 
ligence as will bar his recovery, although he may have 
been informed of the rule, and may have persisted in 
remaining there in violation of it. 


Berry, J.— The plaintiff brings this action to re- 
cover damages for injury occasioned to his person by 
the alleged gross negligence of defendant’s servants in 
charge of defendant’s railway train, upon which plain- 
tiff was traveling. Plaintiff was riding upon a free 
pass, which, together with the conditions indorsed, is 
in these words, viz. : 

“St. Paul and Chicago Railway. Pass D. Jacobus 
upon the conditions indorsed hereon, until December 
8ist, 1871, unless otherwise ordered. Not transferable. 

“D. C. SHEPARD, 
“ Chf. Eng. and Supt. 
** CONDITIONS. 

*“‘The person who accepts and uses this free ticket 
thereby assumes all risk of accident, and agrees that 
the company shall not be liable under any circum- 
stances, whether of negligence of its agents or other- 
wise, for any injury of the person, or for any loss or 
injury to his property, while using or having the bene- 
fit of it.’’ 

Upon the pleadings and the charge of the court, the 
first question arising in this case is, whether the pass, 
with its conditions, protects defendant from liability 
for injury received by plaintiff while riding upon such 
pass, even though the injury was caused by gross neg- 
ligence upon defendant’s part. In our opinion, this 
question should be answered in the negative, for the 
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reason that the degree of care and diligence exacted of 
a bailee should be proportioned to the importance of 
the business and of the interest at stake. Holly v. 
Boston Gas Light Co.,8 Gray, 131; 57 Me. 202. The 
law imposes upon the common carrier of passengers 
the greatest care and foresight for the safety of his pas- 
sengers, and holds him liable for the slightest neglect. 
McLean v. Burbank, 11 Minn. 288. And for like rea- 
sons the same extreme care is required, though the 
passengers be carried gratuitously. 

Having undertaken to carry, the duty arises to carry 
safely. Philadelphia and Reading Railroad Company v. 
Derby, 14 How. (U. 8.) 486; Noilton v. Western Railroad, 
15 N. Y. 444; Steamboat New World v. King, 16 How. 
(U. 8.) 474; 2 Redf. on Railways, 184-5, and notes; 
Perkins v. N. Y. Central Railroad Company, 2AN. Y. 
200; Todd v. Old Col. and F. R. R. Co., 3 Allen, 21. 

In the case at bar, however, the plaintiff was not 
merely a gratuitous passenger, 4. e., a passenger car- 
ried without payment of fare or other consideration. 
He was a passenger upon a free pass, expressly condi- 
tioned that the defendant should not be liable to him for 
any injury of his person while he was using or having 
the benefit of such pass. Does this circumstance dis- 
tinguish his case from that of a merely gratuitous pas- 
senger? Upon the question whether conditions of 
this kind are valid and effectual to exonerate the car- 
rier of passengers, the adjudications differ. 

In New York the conditions appear to be held suffi- 
cient to absolve the carrier from liability, even for the 
gross negligence of his employees. Wells v. New York 
Central Railroad, 24 N. Y. 181; Perkins v. Same, id. 
196; Bissell v. Same, 25 id. 442. 

In New Jersey it is held that such conditions are good 
as against ordinary negligence, with a very decided in- 
timation that the exemption from liability compre- 
hends gross negligence also. Kinney v. Central Rail- 
road Company, 34 N. J. 513. 

In Pennsylvania, Dlinois, Indiana, and several other 
States, the courts hold that no such condition will 
avail to protect the carrier from responsibility for the 
gross negligence of its employees. Ill. Central Railroad 
Co. v. Read, 37 Ill. 484; 19 id. 136; The Ind. Central 
Railroad Co. v. Mundy, 21 Ind. 48; Penn. Railroad Co. 
v. McCloskey’s Adm’r, 23 Penn. St. 532; Mobile and 
Ohio Railway v. Hopkins, 41 Ala. 489. 

There are two distinct considerations upon which 
the stringent rule as to the duty and liability of car- 
riers of passengers rests. Oneis a regard for the safety 
of the passenger on his own account, and the other is 
a regard for his safety as a citizen of the State. The 
latter is a consideration of public policy growing out 
of the interest which the State or government, as pa- 
rens patric, has in protecting the lives and limbs of its 
subjects. Shear. & Redf. on Negligence, § 24; C. P. & 
A. R. R. Co. v. Curran, 19 Ohio St. 12; Phila. & 
Reading Railroad Co. v. Derby, supra; Steamboat New 
World v. King, supra; Smith v. N. Y. Central Railroad 
Co., 24 N. Y. 222; lll. C. Railroad Co. v. Read, supra; 
Penn. Railroad Co. v. Henderson, 51 Penn. St. 315; 
Bissell v. N. Y.C. Railroad Co., 25 N. Y. 455, per 
Denio, J.; N. Y. Central Railroad Co. v. Lockwood (U. 
8. Supreme Court), not yet reported [17 Wall, 357]. 

So far as the consideration of public policy is con- 
cerned, it cannot be over-ridden by any stipulation 
of the parties to the contract of passenger carriage, 
since it is paramount from its very nature. No stipu- 
lation of the parties in disregard of it, or involving its 
sacrifice in any degree, can then be permitted to stand. 





Whether the case be one of a passenger for hire—a 
merely gratuitous passenger —or of a passenger upon 
a conditioned free pass, as in this instance, the interest 
of the State in the safety of the citizen is obviously 
the same. The more stringent the rule as to the duty 
and liability of the carrier, and the more rigidly it is 
enforced, the greater will be the care exercised, and 
the more approximately perfect the safety of the pas- 
senger. Any relaxation of the rule as to duty or 
liability naturally, and it may be said inevitably, tends 
to bring about a corresponding relaxation of care and 
diligence upon the part of the carrier. We can con- 
ceive of no reason why these propositions are not 
equally applicable to passengers of either of the kinds 
above mentioned. 

It is said, however, that it is unreasonable “to sup- 
pose that the managers of a railroad train will lessen 
their vigilance and care for the safety of the train and 
its passengers, because there may be a few on board 
for whom they are not responsible.”’ In the first place, 
if this consideration were allowed to prevail, it would 
prove too much; for it could be urged with equal force 
and propriety in the case of a merely gratuitous pas- 
senger as in a case like this at bar. Yet, as we have 
seen, no such consideration is permitted to relieve the 
carrier from the same degree of liability for a gratui- 
tous passenger as for a passenger for hire. 

Again, suppose (what is not at all impossible or im- 
probable, as, for instance, in case of a free excursion), 
that most or all of the passengers upon a train were 
gratuitous, or riding upon conditioned free passes, the 
consideration urged would be no answer to a claim 
that the carrier should be responsible. A general rule 
can hardly be based upon such calculations of chances. 
Moreover, while it might not ordinarily occur that the 
presence of a free passenger upon a train, for injury to 
whom the carrier would not be liable, would tend to 
lessen the carrier’s sense of responsibility and his vigi- 
lance, it stil remains true that the greater the sense of 
responsibility, the greater the care; and that any re- 
laxation of responsibility is dangerous. Besides these 
considerations, it is to be remembered that the care 
and vigilance which a carrier exercises do not depend 
alone upon a mere sense of responsibility, or upon the 
existence of an abstract rule imposing stringent obli- 
gations upon him. It is the enforcement of the rule 
and of the liability imposed thereby —the muloting of 
a carrier for his negligence— which brings home to 
him in the most practical, forcible, and effectual 
way, the necessity for strictly fulfilling his obliga- 
tions. 

It may be that on a given occasion the gratuitous 
passenger, or the passenger upon a free pass, is the only 
person injured (as, for aught that appears, was the fact 
in this instance), or the only party who will proceed 
against the carrier —the only person who will practi- 
cally enforce upon the carrier the importance of a 
faithful discharge of his duty. These considerations, 
as it seems to us, ought to be decisive upon the point 
that sound public policy requires that the rule as to 
the liability of the carrier for the safety of the passen- 
ger should not be relaxed though the passenger be 
gratuitous, or, as in this case, riding upon a condi- 
tioned free pass. 

It is contended that there was no proof of gross 
negligence on defendant’s part, and that therefore the 
verdict was not justified. There was evidence that the 
train was a mixed train; that it was running from 
forty to forty-five miles an hour, according to the 
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plaintiff, and according to the other witnesses from 
fifteen to twenty-two miles an hour; that the lumber 
was upon a platform car, and that the stake of the 
lumber car, in consequence of the breaking of which 
the injury occurred, was a stick of butternut cord 
wood, and was cross-grained. There was also the tes- 
timony of J. T. Maxfield, of St. Paul, a passenger, 
who appears to be an intelligent and entirely disinter- 
ested witness, and who says: “I felt anxious about the 
lumber car. I was afraid of the speed. * * * I 
was apprehensive of danger from the character of our 
train. I spoke to the brakesmanaboutit. * * * 
Have traveled on trains a good deal.’’ And taking all 
these facts together (to say nothing about others ap- 
pearing in the case), it cannot be said that there was 
not evidence in the case proper to be considered by the 
jury, and having some reasonable tendency to establish 
negligence, which has been well described as being a neg- 
ative word signifying the absence of such care as it is 
the duty of the negligent party to exercise in the par- 
ticular case. Grill v. Iron Screw Collier Co., Law Rep. 
1C. P. 612; Steamboat New World v. King, supra. We 
will go further even, and say that the evidence, in our 
opinion, had a reasonable tendency to establish gross 
negligence in the sense of a great degree of negligence. 
Angell on Carriers, § 22. 

As tothe point of the degree of negligence neces- 
sary to sustain this action, it is, however, to be re- 
marked, in view of the stringent rule as to liability, 
that where the question is between a railway carrier 
of passengers and a passenger, there would seem to be 
no occasion for the ordinary distinction of different 
degrees of negligence, as slight, ordinary and gross. 
Asis well and forcibly said by Mr. Justice Grier, in 
Phila. & Read. Railroad Co. v. Derby, supra: “* When 
carriers undertake to convey persons by the powerful 
but dangerous agency of steam, public policy and 
safety require that they be held to the greatest possi- 
ble care and diligence. And whether the considera- 
tion for such transportation be pecuniary or other- 
wise, the personal safety of the passengers should not 
be left to the sport of chance or the negligence of care- 
less agents. Any negligence in such cases may well 
deserve the epithet of ‘gross.’’’ So, in Steamboat 
New World v. King, Mr. Justice Curtiss, referring to 
the doctrine thus announced, says: *‘ We desire to be 
understood to re-affirm that doctrine as resting not 
only on public policy, but on sound principles of law.” 
A similar view of the impracticability of a distinction 
between different kinds of negligence, as applicable to 
cases of this kind, is taken in Perkins v. N. Y. Central 
Railroad Co., supra. The carrier being bound to ex- 
ercise the greatest care, and being liable for the slight- 
est neglect, what is said by Rolfe, B., in Wilson v. Brett, 
11 Mees. & Welsby, 113, and indorsed by Willis, J., in 
Grill v. Iron Screw Collier Co., Law Rep., 1 C. P. 612, 
is in point in a case of this kind, viz., that he “‘ could 
see no difference between negligence and gross negli- 
gence; that it was the same thing, with the addition 
of a vituperative epithet.’ See also Angell on Car- 
riers, § 22, and Briggs v. Taylor, 28 Vt. 180. 

It is further argued on behalf of the defendant, that 
the plaintiff, by his own negligence, contributed to the 
injury sustained, and for that reason he cannot recover. 
This argument is founded upon the fact that plaintiff 
was in the baggage car at the time of the accident, 
and, as defendant contends, wrongfully there. But, 
in the first place, the evidence is conflicting as to 
whether or not the plaintiff was informed of the rule 





of the company excluding passengers from the bag- 
gage car. If he was not so informed, and was suffered 
to remain there without objection, it could hardly be 
said that his presence there was negligence. Dunn v. 
Grand Trunk Railway, 58 Me. 187. Again, if it be 
admitted that the plaintiff was duly informed of 
the regulation of the company excluding passengers 
from the baggage car, the evidence shows that he was 
at least permitted to remain there by the conductor. 
If he was thus permitted to remain, so that he was 
there with the knowledge of the conductor, and with- 
out any attempt on the part of the conductor to en- 
force the company’s rule by removing him, his pres- 
ence there would not be such negligence as would 
exonerate the defendant from the consequences of its 
negligence or want of care. On the contrary, his 
presence there under such circumstances would ren- 
der it the duty of the company, in view of the fact 
that he was there, to exercise the highest care required 
for his safety, and to refrain from the slightest neg- 
lect tending to his injury. Dunn v. Grand Trunk 
Railway, supra; Isbel v. N. Y. & New Haven Railway 
Co., 27 Conn. 308; 2 Redfield’s Railway Cases, 474-502. 
Still again, admitting that the plaintiff was cognizant 
of the rule of the company excluding passengers from 
the baggage car, and that he persisted in remaining 
there without the permission or consent, yet with the 
knowledge of, the conductor, and was guilty of neg- 
ligence in so doing, this negligence would not prevent 
his recovering unless it was contributory to the injury 
received. To be thus contributory in a legal sense, it 
must be a proximate cause of the injury —that is, it 
must have been near in the order of causation (Shear- 
man & Redfield on Negligence, 37, 38), and it must 
have contributed to some extent directly to the injury, 
and must have been not a mere technical or formal 
wrong, contributing either incidentally or remotely, 
or not at all, to the injury. Isbel v. N. Y. & N. H. R. 
R. Co., supra; 2 Redf. R. Cases, 485-490. Now, not- 
withstanding the fault or negligence of the plaintiff 
in remaining in the baggage car, and admitting that 
the baggage car was a place of greater danger than 
the passenger car, and that the plaintiff would not 
have been injured if he had not been there, his pres- 
ence there, with the knowledge of the conductor, made 
it defendant’s duty to exercise care to avoid injuring 
him while there; and if injury resulted from want of 
such care, the defendant is liable. Isbel v. V. Y. & N. 
H. R. R. Co., supra. 

If the injury resulted from want of such care, i. e., 
negligence on defendant’s part, such negligence, and 
not plaintiff’s fault in being in the baggage car, would 
be the immediate and direct — the more proximate — 
cause of the injury, and defendant would be responsi- 
ble for the same. Isbel v. N. Y. & N. H. R. R. Co., 
supra; C. C.& C. R. R. Co. v. Elliot, 4 Ohio St. 476; 
Shearman & Redfield on Negligence, § 25; Keith v. 
Pinhkam, 48 Me. 503; Huelsenkamp v. Citizens’ Rail- 
way Co., 37 Mo. 587; Richmond v. Sac. V. R. R. Co., 
18 Cal. 351; Lackawanna & Bloomsburgh R. R. Co. v. 
Chenewith, 52 Penn. St. 386. 

In our opinion there was evidence in the case for 
the consideration of the jury in reference to these 
views of the law, and from which they might reason- 
ably find that plaintiff’s negligenee in this case was 
not contributory to the injury received by him. 

These considerations dispose of the case, the result 
being that the order denying a new trial is affirmed. — 
Central Law Journal. 
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COURT OF APPEALS ABSTRACT. 
ATTORNEY. 


Defendant, an attorney, as such obtained a judgment 
in favor of B. against L. He instituted supplementary 
proceedings in which a receiver was appointed. He 
also instituted proceedings for the examination of the 
plaintiffs herein, as having in their hands the avails of 
certain property belonging to the judgment debtor. 
Plaintiff W. was examined therein and an order made 
requiring the plaintiffs to pay over the fund in their 
hands to defendant. This was done, and one R., who 
claimed to own the property in question, sued plain- 
tiffs and recovered a judgment against them for the 
amount of the avails of said property. Plaintiffs got 
an order at Special Term which was affirmed by the 
General Term, requiring defendant to refund the 
moneys paid over to him by plaintiffs. Held, that an 
attorney who has, as such, without fraud, collected 
money and paid it over to his client, although the one 
from whom he collected it shows that he is entitled to 
have it refunded, will not be required personally to 
refund it. In such a case the fact of payment over 
should be clearly shown. The orders were reversed and 
the matter remitted to the Special Term, to be reheard 
upon further proofs on both sides. Inre Wilmerdings, 
et al. v. Fowler. Opinion by Rapallo, J. 


COMMON CARRIER. 


Evidence.— This action was brought against defend- 
ant as a common carrier, to recover the value of a chest 
of tools marked ‘‘ Noah Root, Bear Creek, Branch Co., 
Mich.’’ The mode of transportation was for the N. 
Y. C. R. R. Co. to carry it to Suspension Bridge and 
then deliver it to defendant to be transported to 
Detroit, and then to be delivered to the M.S. R. R. 
Co. To prove the delivery of the property to defend- 
ant, plaintiff proved that defendant had an agent at 
Detroit, whose business it was to receive at that place 
all freight brought by defendant to be delivered to the 
M.S. R. R. Co. Such agent kept a book in which he 
entered all the freight, and aftersuch entry the freight 
was delivered to and receipted for in the same book, 
by the agents of the M.S. R. R. Co. Plaintiff then in- 
troduced in evidence said book; it contained under 
date of April 21, 1866, this entry: “Car 303 Noah 
Root, Bear Creek, Branch Co., Michigan, one box of 
goods.’’ This evidence was received under objection. 
Held, no error; that the book was competent evidence 
and was prima facie proof of the receipt of the goods 
by defendant and the carriage of them to Detroit, and 
as no receipt of the goods signed by the agents of the 
M. 8. R. R. Co. appeared in the book, such entry fur- 
nished no proof of such delivery. Root v. Great West- 
ern Railway Co. Opinion by Grover, J. 


DEED — EQUITABLE MORTGAGE. 


This was an action to have a deed to defendant de- 
clared an equitable mortgage. The facts found by the 
court were in substance as follows: S. had verbally 
agreed to convey to plaintiff certain premises; plain- 
tiff verbally agreed with defendant that the latter 
should pay for them and take the title, and upon plain- 
tiffs paying him the amount paid, that he should con- 
vey the premises to plaintiff; that defendant paid the 
purchase-money and took the title to the premises. 
As a conclusion of law the court found that the deed 
to defendant was not a mortgage, but that he took the 
premises as a purchaser, and the relation between him 
and plaintiff was that of vendor and purchaser under a 
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verbal agreement. Held, no error; that the burden of 
proof was upon plaintiff, to show that the deed was 
taken as security for a loan, and as the court did not 
find that plaintiff became a debtor or bound himself to 
pay the purchase price, there was nothing inconsistent 
with the conclusion that the transaction was not a 
mortgage, but a parol conditional sale. Hill v. Grant, 
46 N. Y. 496; Horn v. Keteltas, id. 605; Stoddard v. 
Whitney, id. 627, and Carr v. Carr, 52 id. 251, distin- 
guished, Fullerton v. McCurdyet al. Opinion by Ra- 
pallo, J. 

DRAWER AND DRAWEE— PRINCIPAL AND FACTOR. 

This action was brought by the assignee of R. & Sons 
for an accounting against defendants, who, as con- 
signees and factors of said firm, accepted fifteen time 
drafts drawn upon them by said firm, amounting to 
$28,000, upon the credit of goods consigned to them for 
sale. R. & Sons failed, as did also defendants. The 
holders of said drafts accepted and received from de- 
fendants, goods so consigned to the latter of the value 
of $20,998.58, in full payment for said drafts. Defend- 
ants charged R. & Sons the full amount of such accept- 
ances in their account, giving them credit for the value 
of the goods sold and delivered in payment therefor, 
and the referee allowed the same. Held, error; thatas 








between defendants and R. & Sons the bills were the 
proper debts of R. & Sons, and defendants stood as 
surety, simply, the merchandise in their hands consti- 
tuting a fund forthe payment of the bills. Alldefend- 
ants could require of R. & Sons was indemnity, and any 
amount they might actually pay beyond the proceeds 
Hidden v. Waldo et al. Opinion 


of the consignments. 


by Allen, J. 
LEASE. 


Surrender of : contract for, strictly construed: evidence : 
judgment roll.—This was an action brought to recover a 
quarter’s rent upon certain premises in the city of New 
York, leased by plaintiffs to defendants, accruing after 
May 1, 1868. It appeared that the lease was for a term 
of twenty-one years from May 1, 1867. The lease con- 
tained a clause authorizing the lessee to surrender the 
leases at any time previous to Feb. 1, 1868, upon paying 
the rent to May 1, 1868, the surrender to be executed 
under seal and acknowledged. Jan. 1, 1868, defend- 
ants notified the lessors that they intended to surren- 
der as authorized by the lease. A form of surrender 
was prepared by plaintiffs for defendants to execute, 
which contained a clause stating the payment of rent to 
May 1, 1868; defendants struck this out, claiming they 
were not obliged to pay the rent in advance, but only 
as required by the lease. They executed the surrender 
as changed but did not acknowledge it. Plaintiffs 
declined to receive it. By agreement, the time of the 
surrender was extended to Feb. 22, 1868, and another 
form of surrender was executed and acknowledged, 
and upon being tendered plaintiffs’ counsel, March 4, 
1868, he refused to receive it, because the ackowledg- 
ment was defective, and because the form was, as 
he alleged, incorrect. It was re-acknowledged, and on 
March 23, 1868, was again tendered and again refused 
on account of the defect in form, and because the time 
had expired. No offer was made to pay the rent to 
May 1, 1868. The referee before whom the case was 
tried found that time was a material part of the con- 
tract, as real estate in New York is usually rented 
about Feb. 1st, the lease to take effect May Ist. He 
also found that no valid surrender was made or ten- 
dered, and that plaintiffs were entitled to recover. 
Held, no error; that plaintiffs had a legal right to 





refuse to accept a surrender made after Feb. 22d; also, 
that payment of the rent to May Ist was necessary at 
the time of the surrender. The extension of the time 
was no waiver of the conditions except in giving the 
additional time to complete the surrender. 

A certified copy of a judgment-roll in a former action 
between the parties for a prior installment of rent was 
offered in evidence by plaintiffs. Defendants objected 
to itas appeared by it,that the original was not signed by 
the clerk of the court, and hence it was invalid (2 R. S. 
378,  ). The objection was overruled. Held, no 
error ; that by § 281 of the Code, which prescribes what 
shall constitute a judgment-roll, it was not expressly 
required that the roll should be signed by the clerk, 
and that the provisions of the Revised Statutes do not 
apply. Goellet et al. v. Spofford et al. Opinion by 
Church, Ch. J. 

LIFE INSURANCE. 


Suicide: insanity.— This was an action upon a policy of 
life insurance which contained the usual clause, forfeit- 
ing it im case the assured died by hisown hands. The 
assured committed suicide. Upon the trial it appeared 
that, up to a short time before his death, he was a 
genial, social, apparently happy man. That he had en- 
tirely changed in these respects and had become taci- 
turn, moody, absent-minded and unhappy, that he 
complained of neuralgic pains in his head, and was 
restless and haggard in appearance, that he told those 
calling upon him on business they must call another 
time as he could not collect his thoughts sufficiently to 
attend to business. The proof however showed that the 
assured was greatly embarrassed, financially, that he 
had appropriated money intrusted to him for invest- 
ment, and received by him as treasurer of a plank-road 
company, that he had committed forgeries, and had 
been detected in one of them, and that he could no 
longer prevent the discovery of others. Upon motion 
of defendants’ counsel plaintiff was nonsuited. Held, 
no error; that the evidence tended to show knowl- 
edge by the deceased of his deplorable condition result- 
ing from his dishonesty rather than insanity. McClure, 
admra., etc. v. Mut. L. Ins. Co. Opinion by Grover, J. 

MARRIED WOMAN. 

Liability of: for attorney’s charges in action for 
divorce.— This was an action brought by plaintiff, an 
attorney at law, against defendant who was a married 
woman with a separate estate, to recover for profes- 
sional services, and that the same be adjudged a lien 
upon her separate estate. It appeared that the hus- 
band of defendant brought an action of divorce against 
her, which she employed plaintiff to defend, he ob- 
tained an allowance for alimony, and a judgment for 
costs was recovered against the husband. Plaintiff 
recovered a judgment against defendant for the amount 
of his claim, and the same was adjudged a lien upon 
the defendant’s separate estate. Held (Allen and 
Folger, JJ., dissenting), no error; that as the divorce 
suit might in its event have created acharge upon such 
separate estate for costs from which it was relieved, 
and as it was directly benefited by the alimony and 
judgment for costs, it is to be presumed that the in- 
tent of the parties was, that plaintiff was to be paid 
for his services from the defendant’s separate estate. 
Blanke v. Bryant. Opinion by Grover, J. 

SEDUCTION. 

Evidence : judge’s charge.— Plaintiff in error was in- 
dicted under the act making seduction a crime (chap. 
111, Laws of 1840), for seduetion under promise of mar- 
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riage. Held, that under said act seduction is ac- 
complished when it is effected by a conditional promise 
to the female, that if she will submit to an illicit con- 
nection the offender will marry her. 

The fact that the female, after consenting, endeavored 
to persuade the offender to desist, and at a time when 
it was too late to withdraw without his permission, she 
besought him to leave her, promising never to ask him 
to marry her if he would do so, furnishes no excuse for 
or palliation of the offense. 

It is incompetent to prove that after the seduction, 
the female had illicit intercourse with another. 

The provision cf said statute which declares that 
no conviction shall be had thereunder on the testimony 
of the female seduced, unsupported by other evidence, 
does not require direct or positive additional evidence 
of any of the material facts constituting the offense. 
If the prosecutrix is supported by such evidence as in 
the nature of things the case is susceptible of, i. e. cir- 
cumstances ordinarily proved in support of an allega- 
tion of mutual promises to marry, such as attentions, 
correspondence, frequent visits and familiarities, and 
other circumstances tending to prove the material facts 
and to satisfy the jury that she is worthy of credit, 
the statute is satisfied. 

A complaint that the judge's charge was not as cool 
and dispassionate as it should have been, if well 
founded, will not avail here: if no legal error was com- 
mitted the judgment cannot be reversed. Boyce v. 
The People. Opinion by Allen, J. 

SPECIFIC PERFORMANCE. 


Action for the specific performance of a contract for 
the purchase and sale of certain premises in the city of 
New York, which defendant contracted to sell, and 
plaintiff to purchase. Plaintiff paid a portion of the 
purchase-money at the time, the residue, less certain 
mortgages assumed by plaintiff; he agreed to pay Feb- 
ruary 10, 1869, between one and two o’clock, P. M., ata 
specified place, and defendant was to deliver to him a 
full covenant deed. Defendant agreed to pay interest 
from the date of the contract, and was to receive the 
rents from that time. A deed was tendered plaintiff 
which he refused to receive on the ground that the 
premises were incumbered by leases which expired the 
first of May following. Defendant gave plaintiff notice 
that he-must accept the deed and complete the pur- 
chase, or the contract would be terminated. May 1, 
1870, plaintiff offered to perform. On the trial the de- 
fendant was allowed to prove under objection, that the 
leases existed when the contract was entered into, and 
that plaintiff knew the property was then occupied 
under them. Held, that this evidence was com- 
petent to show that the rent referred to in the contract 
was that reserved on the existing leases; that as plain- 
tiff was entitled by the contract to the rent, defendant 
had no right to procure a determination of the leases 
before the delivery of the deed; and, therefore, the 
contract was in effect that plaintiff was to take title 
subject to the leases, and their existence was not an 
excuse for non-performance by plaintiff. Also held, 
that plaintiff by his delay put an end to his right to a 
specific performance, and as defendant was ready and 
willing, and tendered full performance, plaintiff could 
not recover what he had paid upon the contract. Page 
v. McDonnell et al. Opinion by Grover, J. 


STATUTE OF FRAUDS— QUESTIONS OF LAW AND FACT. 


This action was brought to recover for goods alleged 
to have been purchased by defendant. They were de- 
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livered to and were for the use of the firm of M. & G.., 
the latter of whom was defendant’s son. Plaintiffs’ 
evidence tended to show that they had sold to M. & G. 
certain goods, and that they declined to sell them more 
upon credit; that upon defendant’s agreeing by parol 
to be responsible, they sold them more goods; and 
thereupon erased the charge of the goods first sold the 
firm, and charged all to defendant. Plaintiffs gave 
evidence that a bill for the goods was made out and 
presented to defendant, which the latter denied. The 
referee found that defendant was not the purchaser, 
and that his obligation was to answer for the debt, 
default or miscarriage of another, which not being in 
writing, was void, under the statute of frauds, and he 
directed judgment for defendant, which judgment was 
reversed by the General Term and a new trial granted. 
The order did not specify whether it was granted upon 
questions of law or fact. Held, that from the omission 
to state in the order of reversal, that it was granted 
upon questions of fact, it must be assumed that it was 
granted upon questions of law; that whether the trans- 
action was a purchase by defendant, or the promise to 
pay the debt of another was simply one of fact, and as 
there appeared no error of law, the order must be re- 
versed, and the judgment entered upon the report of 
the referee affirmed. Also held, that in order to make 
a person liable upon a parol promise for goods pur- 
chased, which are delivered to and intended for the 
use of another, it must be shown that the debt was his 
and his only, and to determine whether the transac- 
tion was a sale to the promisor, or a parol guaranty 
upon his part of payment by another, the language of 
the promise must be construed in the light of the acts 
of the parties, and the surrounding circumstances, and 
the question is one of fact. The fact that the goods 





were charged by the plaintiffs to defendant is not con- 
clusiveupon him. Cowdin etal. v.Gotigetreau. Opin- 
ion by Church, Ch. J. 


USURY. 

This action was brought upon a promissory note 
negotiated by one S., in whose hands it had been 
placed by defendant. The defense was usury. On 
December 15, 1870, 8. delivered the note to A., who 
in part payment canceled an indebtedness of 8. 
to him, and agreed to pay the balance in money. 
A. offered to pay it then, but 8S. declined, and said he 
preferred to receive it in small sums, as he wanted it. 
On February 3d, 1871, 8S. and A. computed the interest 
on the note, and in consideration of A.’s not having 
charged interest on the antecedent debt, S. allowed 
full interest on the note from its date instead of from 
the date of its discount. Held, that A. under this 
agreement became liable to pay S. the full balance, 
that the transaction was valid and complete, and the 
rights of each party fixed and enforceable and could 
not be vitiated by a subsequent usurious agreement. 
Emmons v. Barnes. Opinion by Folger, J. 

WILL. 

Action of partition to test validity of—Evidence: opin- 
tons of non-experts us to sanity.— This was an action for 
partition brought by plaintiff as heir at law of W., 
under the act in reference to disputed wills (chap. 238, 
Laws of 1853), authorizing an heir at law claiming land 
by descent to bring an action for partition, though not 
in possession, and authorizing him in such action to 
contest the validity of any will or devise under which 
possession of the land is held. Plaintiff was not in 
possession, and brought this action to determine the 
validity of a devise under which the property was held. 
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Held, that such an action has the incidents and results 


of an ordinary action, and the judgment therein is to 
be reviewed in the manner prescribed by the Code, 
and upon an affirmance of the judgment thereon by 
the general term this court can only review questions 
of law. Also held, that it is not competent for a per- 
son not an expert to express an opinion as a witness as 
to the general soundness or unsoundness of mind of a 
testator, nor as to his capacity to execute a will. The 
subscribing witness to a will, however, may speak as 
to the sanity of the testator at the time of executing a 
will. Hewlett v. Wood et al. Opinion by Folger, J. 


—_+-o-+—__. 
DIGEST OF RECENT AMERICAN DECISIONS. 


SUPREME JUDICIAL COURT OF MASSACHUSETTS.* 
ACTION. 

1. One who has brought a suit at the request and for 
the benefit of another, can maintain an action against 
him for the costs and expenses without first making 
demand therefor. Perkins v. Davis, 239. 

2. One who has deposited his own money in asavings 
bank, in the name of another person, to avoid attach- 
ment, may maintain an action for it against the bank 
in his own name, if he did not intend to make a gift or 
transfer to that person, and if he has tendered the 
pass-book to the bank, although he has given no bond 
of indemnity, and has told the bank that the other 
person refused to transfer the book to him. Broderick 
v. Waltham Savings Bank, 149. 

8. A city authorized a canal corporation to change 
the grade of a sewer into which a street was drained, 
and into which a house was also drained, the owner 
of which consented to the corporation’s making the 
change on its promise to hold him harmless from the 
consequences. The drain became obstructed, and 
the water flowed back into the house. Held, that the 
owner of the house could maintain an action against 
the city, if the obstruction was caused by its negli- 
gence in maintaining and using the sewer for the drain- 
age of the street, although the change increased the 
liability to obstruction. Emery v. Lowell, 197. 

4. There is no implied obligation between owners of 
distinct parts of a building, which will enable either to 
maintain an action against the other for mere refusal 
and neglect to repair his tenement, whereby the plain- 
tiffs part is injured. Pierce v. Dyer, 374. 

ASSAULT. 

A conviction may be had on an indictment for an 
assault, although the assault was part of an act of rape. 
Commonwealth v. Dean, 349. 

AUTREFOIS ACQUIT. 

An acquittal upon one indictment for receiving stolen 
goods is no bar to the prosecution of the same defend- 
ant upon another, without further proof of the iden- 
tity of the offenses than that the goods described in 
the second indictment are such that the averments of 
the first indictment might describe them. Common- 
wealth v. Sutherland, 342. 

BANKRUPT. 

Under the bankruptcy act (U. S. Stat. of 1867, chap. 
176, § 21), the fact that a debt, which would be dis- 
charged by the debtor’s discharge in bankruptcy, has 
been proved against his estate, is a bar to a suit on the 
debt begun before the commencement of the proceed- 
ings in bankruptcy. Bennett v. Goldthwait, 494. 








* From 109 Mass. Rep. ‘ 
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CARRIER. large or remove it, or sell it in order to build anew. 


A person left a sealed package containing treasury 
notes at the office of an express company to be carried 
to the town of B.; the company was not a common 
carrier to B.; the package was not carried to B.; de- 
mand was made therefor; and the company made 
search for it, but could not find it. Held, that on these 
facts the company was not liable for money had and 
received, nor for conversion of the notes. Pitlock v- 
Wells, Fargo & Co., 452. 


A city is authorized to raise and appropriate money 
to reimburse to its agents expenses of their defense in 
an investigation of their official conduct, made by order 
of the city government, by a committee of that body, 
on charges which were proved to be groundless. 
Lawrence v. Mc Alvin, 311. 

CORPORATION. 

One who takes in good faith, and for a valuable con- 
sideration, a transfer of shares in the capital stock of 
a corporation, is not bound to examine the books of 
the corporation, or look beyond the certificate assigned 
to him, to ascertain the validity of former assignments. 
Salisbury Mills v. Townsend, 115. 

DoG. 


One who kept for the protection of his family a dog 
duly licensed and collared, and confined so as not to 
endanger persons properly on his messuage, may recover 
its market value as a watch dog, from a neighbor who 
killed it there without being attacked by it, although 
it was a dangerous animal, and accustomed to bite 
those who came near it. Uhlien v. Cromack, 273. 


FRAUDS, STATUTE OF. 


If a tenant repairs a building in consideration of a 
promise of a lease of it, which the landlord refuses to 
fulfill, the fact that the promise is within the statute 
of frauds is no defense to an action to recover the cost 
of the repairs. White v. Wieland, 291. 


MASTER AND SERVANT. 


While a trespasser was maintaining his entry by force 
and employing his servant to aid him, the servant, for 
the purpose of maintaining the entry, made an assault 
upon the owner of the premises, who was withstanding 
him. Held, that the master was liable for the assault, 
although he told his servant not to touch the owner. 
Barden v. Felch, 154. 


NEGLIGENCE. 


A patient cannot recover, either in contract or in 
tort, for injuries consequent upon unskillful or negli- 
gent treatment by his physician, if his own negligence 
directly contributed to them to an extent which can- 
not be distinguished and separated. Hibbard v. Thomp- 
son, 286. 

NUISANCE. 

The legislature, in the exercise of its police power, 
may prohibit the use of any building in cities or towns 
of a certain population, for carrying on, without per- 
mission of the mayor and aldermen or the selectmen, 
a trade necessary and lawful in itself, but which in its 
ordinary exercise may become a public nuisance. 
Watertown v. Mayo, 315. 

PEW. 

Pewholders in a church building have only a quali- 
fied and usufructuary right in their pews, subject to 
the right of the religious society to remodel them, and 
to alter the internal structure of the building, or en- 





Sohier v. Trinity Church, 1. 
TOMBS. 

Owners of tombs in the church building of a religious 
society have no title in the land, but only an interest 
in the structures and in their proper use, and cannot 
prevent a sale of the land and building by the society, 
nor the removal of the remains from the tombs, when 
such removal is in other respects conducted according 
tolaw; as for instance when the legislature has directed 
it in the exercise of its powers in relation to the pub- 
lic health ; and the tomb of one who devised real estate 
tothe society in trust ‘for keeping said tomb in good 
and decent repair,” is held by the same usufructuary 
right, and subject to the same liability to removal. 
Sohier v. Trinity Chutch, 1. 

—.——__—_ 


UNITED STATES SUPREME COURT 
ABSTRACT.* 
ACCEPTANCE. 

Where a party authorized another to draw different 
drafts on him upon different consignments to be made, 
and this other made different consignments and drew 
different drafts, the party authorizing the draft accepts 
them in advance, and is bound to set aside and hold 
enough money from the proceeds of the consignments 
to pay them, come in for payment when they may. If 
he settle an account and pay over his balance without 
doing so, it isat hisown risk. Miltenberger v. Cook, 421. 


ACTUAL SETTLER. 


Unless forbidden by positive law, contracts made by 
actual settlers on the public lands concerning their 


possessory rights, and concerning the title to be ac- 
quired in future from the United States, are valid as 
between the parties to the contract, though there be at 
the time no act of Congress by which the title may be 
acquired, and though the government is under no obli- 
gation to either of the parties in regard to the title. 
Lamb v. Davenport, 307. 
ADMIRALTY. 

1. Rule of, that damages in collision cases are to be 
divided, is applicable only to cases where both vessels 
areinjured. The Sapphire, 51. 

2. Costs in, are wholly under the control of the court 
giving them. Ib. 

8. When a vessel libeled for collision means to set 
up injury to herself and to set off damages therefor 
against damages claimed for injury which she has her- 
self done, the injury done to her ought to be alleged, 
either by cross libel or by answer. If not somewhere 
thus set up below, such damages cannot, and for the 
first time, be set up in the Supreme Court. Ib. 

4. An entry on therecord of an admiralty case, that 
on the return of a process of attachment Mr. B. “‘ap- 
pears for the respondent, and has a week to perfect an 
appearance and to answer,”’ is an appearance; the entry 
being followed by the execution by the respondent or 
his agents of different bonds, reciting “‘ that an appear- 
ance in the case had been entered.” Atkins v. The 
Disintegrating Company, 272. 

5. A district court of the United States, when acting 
as acourt of admiralty, can obtain jurisdiction to pro- 
ceed in personam against an inhabitant of the United 





*W. H. & O. H. Morrisons, publishers of the work at 
Washington. D. C., announce that 18th Wallace will appear 
by the end of August. We give, from advanced sheets, an 
ehetwact of some of the cases which it contains. 
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States not residing within the district (within which 
terms a corporation incorporated by a State not within 
the district is meant to be included), by attachment of 
the goods or property of such inhabitant found within 
the district. Ib. 

APPEARANCE. 

An entry on the record of an admiralty case, that 
on the return of a process of attachment Mr. B. “ ap- 
pears for the respondent, and has a week to perfect an 
appearance and to answer,” is an appearance; the 
entry being followed by the execution by the respond- 
ent or his agents of different bonds, reciting “that an 
appearance in the case had been entered.” Atkins v. 
The Disintegrating Company, 272. 

ASSIGNMENT. 


Of a debt carries with it in equity an assignment of 
a judgment or mortgage by which it is secured. Bates- 
ville Institute v Kauffman, 151. 


BANE STOCK. 


Is not, in national banks organized under the 
national banking act of 1864, subject to lien for dis- 
count by the bank to the owner. Bullard v. Bank, 
= BANKRUPT ACT. 

1. Nothing short of a clear, distinct, and unequivocal 
promise will revive a debt once barred by the. Allen 
& Co. v. Ferguson, 1. 

2. A payment by one insolvent, which would other- 
wise be void as a preference under sections thirty-five 
and thirty-nine of the bankrupt law, is not excepted 
out of the provisions of those sections because it was 
made to a holder of his note overdue, on which there 
was a solvent indorser whose liability was already fixed. 
Bartholow v. Bean, 635. 

3. An exchange of values may be made at any time, 
though one of the parties to the transaction be insol- 
vent. There is nothing in the bankrupt act which pre- 
vents oné insolvent from dealing with his property at 
any time before proceedings in bankruptcy are taken 
by or against him, provided such dealing be conducted 
without any purpose to defraud or delay his creditors 
or to give preference to any one, and does not impair 
the value of his estate. Cook v. Tullis, 332; Tiffany 
v. Boatman’s Institution, 376. 

4. Where a bankrupt owes a debt to two persons joint- 
ly, and holds a joint note given by one of them and a 
third person, the two claims are not subject to set-off 
under the bankrupt act, being neither mutual debts 
nor (without more) mutual credits. Gray v. Rollo, 620. 


BUILDER’S LIEN. 

Held not to have attached where a builder took a 
real security for payment of the work which he was to 
do, and afterward the work being all done, gave it up 
and took a mere note. Grant v. Strong, 623. 


CERTIFICATE OF DIVISION. 


Questions sent here for answer will not be answered 
when, on a review of the record, it appears that from 
some fatal defect in the proceedings, no judgment can 
be entered against the defendant in the court whence 
the certificate comes. United States v. Buzzo, 125. 


CERTIORARI. 

Where a prisoner shows that he is held under a judg- 
ment of a Federal court made without authority of 
law, the Supreme Court will, by writs of habeas corpus 
and certiorari, look into the record so far as to ascer- 
tain whether the fact alleged be true, and if it is found 











to be so, will discharge the prisoner. Ea parte 
Lange, 163, 
COLLISION. 

An ocean steamer, running at the rate of eight or 
ten miles an hour, and close in with the Brooklyn 
shore, on the East river, and across the mouths of the 
ferry slips there, in order to get the benefit of the eddy, 
condemned for a collision with a New York ferry-boat 
coming out of her dock on the Brooklyn side, and 
which, owing to vessels in the harbor, did not see the 
ocean steamer. The Faworita, 598. 


COMMISSARY OF SUBSISTENCE. 
His office in the army distinguished from that of a 
quartermaster. Shrewsbury v. United States, 664. 
CONFISCATION ACT. 


1. Under the act of July 17, 1862, known as the 
“Confiscation Act,’’ and the joint resolution of the 
same date, explanatory of it, only the life estate of 
the person for whose offense the land has been séized, 
is subject to condemnation and sale. The fact that 
the decree may have condemned the fee does not 
alter the case. Day v. Micou, 156. 

2. When such person has, previously to his offense, 
mortgaged the land to a bona fide mortgagee, the mort- 
gage is not divested. Ib. : 

CONSTITUTIONAL LAW. 


1. Agencies of the Federal government, how far ex- 
empt from taxation by State governments. The ques- 
tion considered in the case of a State taxinga railroad 
corporation chartered by Congress. Railroad Com- 
pany v. Peniston, 5. 

2. The ordinary legislation of the States regulating 
or prohibiting the sale of intoxicating liquors raises 
no question under the Constitution of the United 
State, prior to the fourteenth amendment of that in- 
strument. Bartemeyer v. lowa, 129. 

8. The right to sell intoxicating liquors is not one of 
the privileges and immunities of citizens of the Uni- 
ted States which by that amendment the States were 
forbidden to abridge. Ib. 

4. The provisions of the common law and of the 
Federal Constitution, that no man shall be twice 
placed in jeopardy of life or limb, are mainly designed 
to prevent a second punishment for the same crime 
or misdemeanor. Ex parte Lange, 163. 

CORPORATION. 

Where the charter of a corporation fixes the amount 
of its capital stock, but says that it may be increased 
‘‘at the pleasure of the said corporation,” the direc- 
tors alone, and without the matter being submitted to 
and approved by the stockholders, have no power to 
increase it. The fact that the charter declares that 
‘all the corporate powers of the said corporation shall 
be vested in and exercised by a board of directors ”’ 
does not alter the case. Railway Company v. Aller- 
ton, 233. 

COSTS. 

In admiralty, are wholly under the control of the 

court giving them. The Sapphire, 51. 
CUSTOMS OF THE UNITED STATES. 

1. Under the act of June 30th, 1864, “to inorease 
duties on imports,” etc., the collector is under no 
obligation to give notice to the importer of his liqui- 
dation of duties on merchandise imported. The im- 
porter who makes the entries is under obligation him- 
self, if he wishes to appeal from it, to take notice of 
the collector’s settlement of them. ‘ 





2. The right of the importer to complain or appeal 
begins with the date of the liquidation, whenever 
that is made 

‘ DEBT. 

The action of, lies for a statutory penalty. Chaffee 
& Co. v. United States, 516. 

DECREE PRO CONFESSO. 

On such decree for want of an answer, the only 
question for the consideration of this court on appeal 
is, whether the allegations of the bill are sufficient to 
support the decree. Masterton v. Howard, 99. 

DEMURRAGE. 

Demurrage charged against a vessel which had been 
condemned for collision with a ferry-boat, for the 
time that the ferry-boat was repairing, though her 
owners, a ferry company, had a spare boat which took 
the place on the ferry of the injured boat. The 
Favorita, 598. 

DISCHARGED DEBT. 

Nothing short of a clear, distinct and unequivocal 
promise will revive a debt discharged by the bankrupt 
act. Allen & Co. v. Ferguson, 1. 


DOWER. 

The release of a woman’s right of, is a good consider- 
ation for the payment of money, or promise of pay- 
ment of it to her separate use; and even where the 
woman probably or certainly has, in reality, under the 
statutes of the place where she lives, as judicially ex- 
pounded, no right of dower, still if a deed of relin- 
quishment by her be thought so necessary by a pur- 
chaser of property from the husband, that the purchaser 
will not take the title without such relinquishment, 
her execution of the deed is a good consideration for 


such payment, or promise to pay. Sykes v. Chadwick, 
141. 


EQUITY. 


1. An assignment of a debt carries with it, in equity, 
an assignment of a judgment or mortgage by which it 
is secured. Batesville Institute v. Kauffman, 151. 

2. Where a trustee is dead, the trust being still alive 
and unexecuted, a court of equity will carry it out 
through any other appropriate person in whom the 
control of the property may be; or, if necessary, 
through its own officers and agents, without the inter- 
vention of any trustee. Ib. 


ESTOPPEL. 

For the application of the doctrine of equitable 
estoppel, such as will prevent a party from asserting 
his legal rights to property, there must be some in- 
tended deception in the conduct or declarations of the 
party to be estopped, or such gross negligence on his 
part as to t to constructive fraud. Henshaw v. 
Bissell, 255. 





EVIDENCE. 
1. The testimony of a wife and daughter, undertak- 
ing to swear from mere memory after a lapse of five or 
six years, as to which of one or two particular years 


(as ex gr., whether 1865 or 1866) they saw a particular’ 


paper in, discredited; there being circumstances lead- 
ing to the inference that they were mistaken as to the 
year; and the purpose of the suit which their testi- 
mony was brought to sustain being to disturb, in favor 
of the husband and father, after a lapse of nearly five 
years, and after the death of one of the opposite par- 
ties to it, a settlement apparently fair. Willett v. Fis- 
ter, 91. 

2. The act of Congress of July 2d, 1864, which says 
that there shall be no exclusion of any witness in civil 
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actions because he ie a party to or interested in the 
issue tried does not give capacity to a wife to testify in 
favor of herhusband. Lucas v. Brooks, 436. 

3. Where, on a suit to recover a balance of a draft 
claimed, because consignments of cattle against which 
the draft was drawn have not proved adequate to pro- 
tect it, the question is whether the draft was drawn 
under a letter of instructions and in behalf of the 
doings of another person, one T., an agent of the 
drawees, or whether it was drawn by the drawer in 
behalf of transactions on his own account, a letter from 
the drawer in which he says, “I ship you twelve cars 
of cattle. Imay bwy some more before Mr. T. gets back. 
Do the best you can,” is admissible evidence against 
him to show that it was on his own account. Mulhall 
v. Keenan, 342. 

4. When a letter of instructions told the person to 
whom it was written to draw “‘ when there is a suffi- 
cient margin,” evidence as to the fact whether there 
was sufficient margin or not is clearly admissible, on a 
suit against the drawee of the bill, as an acceptor in 
advance, unless there be something special to render it 
not so. Ib. 

5. The fact that a bill of particulars filed with the 
declaration is made up of the debit of the draft sued 
on, sundry credits and the balance claimed does not 
tend so clearly to show that the only question which 
the plaintiff meant to raise was whether the transaction 
was one on account of T., or an individual one, as that 
he may not, admitting that the transaction was on ac- 
count of T., give evidence to show that the recipient 
of the letter had not obeyed his instructions to draw 
only when there was a sufficient margin. Ib. 

6. Entries in the defendant’s own books, whose pur- 
port was to show the transaction on account of T., 
are not admissible. Ib. 

7. The general rule which governs the admissibility 
of entries in books made by private parties in the ordi- 
nary course of their business, requires that the entries 
shall be contemporaneous with the facts to which they 
relate, and shall be made by parties having personal 
knowledge of the facts, and be corroborated by their 
testimony, if living and accessible, or by proof of their 
handwriting if dead, 6r insane, or beyond the reach 
of the process or commission of the court. Chaffee & 
Co. v. United States, 516. 

8. Copies of records appertaining to the land office, 
certified by the register of the district where the lands 
are, are evidence in Mississippi. Best v. Polk, 112. 


EX TURPI CAUSA NON ORITOUR ACTIO. 


1. When a collector of internal revenue in a rural 
district of Mississippi— where, owing to the lawless 
condition in which the rebellion, then but recently 
suppressed, had left the region, it was not safe to have 
gold and silver in one’s house — in violation of the pro- 
visions of the Independent Treasury Act, but with an 
apparently good motive — openly and without indirec- 
tion, and because he thought it more safe thus to act 
than to take gold and silver — took in payment of taxes 
on cotton, accepted drafts drawn by the shippers of it 
on consignees of it in New Orleans (which was the 
place of deposit for taxes collected in Mississippi), 
afterward (the drafts not being paid, and he having in 
his accounts with the government charged himself and 
been charged by it with the tax as if paid in gold and 
silver), sued the acceptors, the fact that in taking the 
drafts instead of gold and silver, he had acted in viola- 
tion of the statutes of the United States,does not 
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necessarily so taint his act with illegality as that he can- 
not recover on them. Miltenberger v. Cooke, 421. 

y, As between the parties the collector’s charging 
himself with the tax and reporting it to the govern- 
ment as paid, would be payment by the collector of 


the tax. Ib. , 
‘““ PINAL JUDGMENT.” 


No judgment or decree is final which does not termi- 
nate the litigation between the parties. A judgment 
or decree reversing the judgment of an inferior court, 
and remanding the cause for such other and further 
proceedings as to law and justice shall appertain, does 
not do this. A writ of error and an appeal to such a 
judgment and to such a decree dismissed. St. Clair 
County v. Livingston, 628; Moore v. Robbins, 588. 

FINDING. 

1. Effect of a general, under the act of March 3, 1865, 
as to matters open for review in the Supreme Court. 
Insurance Company v. Folsom, 237. 

2. Circuit Courts not required under the said act to 


make a special. Ib. 
* PROM.” 


The word excludes the day of date. Hence an officer 
commissioned to hold office during the term of four 
years from the 2d March, 1845, was held to be in office 
on the 2d March, 1849. Best v. Polk, 112. 


—— 
THE NEW PENSION LAWS. 


We give below the text of all the Pension Laws 
enacted by Congress during the session just ended, 
with full and complete instructions for obtaining the 
benefits thereof. 

“Aw Act to increase the pensions of soldiers and 
sailors who have been totally disabled. 

“ Be it enacted, etc., That section four of the act en- 
_ titled an act to revise, consolidate and amend the laws 
relating to pensions, and approved March third, eigh- 
teen hundred and seventy-three, be so amended that 
all persons who, while in the military and naval ser- 
vice of the United States, and in the line of duty, shall 
have been so permanently and totally disabled as to 
require the regular presence, aid and attendance of 
another person, by the loss of the sight of both 
eyes, or by the loss of the sight of one eye, the sight of 
the other having been previously lost, or by the loss of 
both hands, or by the loss of both feet, or by any other 
injury resulting in total and permanent helplessness, 
shall be entitled to a pension of fifty dollars per month; 
and this shall be in lieu of a pension of thirty-one dol- 
lars and twenty-five cents per month, granted to such 
person by said section: Provided, That the increase of 
pension shall not be granted by reason of any of the 
injuries herein specified, unless the same have resulted 
in permanent, total helplessness, requiring the regular 
personal aid and attendance of another person. 

“So. 2. That this act shall take effect from and 
after the fourth day of June, eighteen hundred and 
seventy-four. 

* Approved June 18, 1874.” 


Under the provisions of the above act, only those 
pensioners who require the regular presence of an at- 
tendant are entitled to $50 per month. Those who 
have lost both legs, or a leg and an arm, are evidently 
not included. Proof of regular attendance will be re- 
quired, and application must be made on Form B. 
Blanks are furnished free to pensioners on application 
to the Pension Bureau. The increase dates from June 
4, 1874. 





“ Aw Act to increase pensions in certain cases. 

“* Be it enacted, etc., That all persons who are now 
entitled to pensions under existing laws, and who have 
lost either an arm at or above the elbow, or a leg at or 
above the knee, shall be rated in the second class, and 
shall receive twenty-four dollars per month: Provided, 
That no artificial limbs or commutation therefor, shall 
be furnished to such persons as shall be entitled to 
pensions under this act. 

“Sc. 2. That this act shall take effect from and 
after the fourth day of June, eighteen hundred and 
seventy-four. 

** Approved June 18, 1874.” 


The above law increases to $24 per month, from June 
4, 1874, the pensions of those who have lost an arm at 
or above the elbow, or leg at or above the knee, with- 
out reference to the wearing of an artificial limb. In 
order to obtain the benefit of this act, pensioners have 
only to return their certificates, accompanied by a 
letter giving their post-office address, no formal appli- 
cation being required. No medical examination will 
be ordered, excepting in cases where the evidence on 
file fails to show the point of amputation. Pensioners 
receiving the increase will not be entitled to artificial 
limbs or commutation provided for by the act of June 
17, 1874. 


** Aw Act to equalize pensions in certain cases. 


“ Be it enacted, etc., 'That all persons entitled to pen- 
sions under special acts fixing the rate of such pensions, 
and now receiving or entitled to receive a less pension 
than that allowed by the general pension laws under 
like circumstances, are, in lieu of their present rate of 
pension, hereby declared to be entitled to the benefits 
and subject to the limitations of the general pension 
laws entitled ‘“‘ An act to revise, consolidate and amend 
the laws relating to pensions,” approved March third, 
eighteen hundred and seventy-three; and that this 
act go into effect from and after its passage: Provided, 
That this act shall not be construed to reduce any pen- 
sions granted by special act. 

“ Approved June 6, 1874.” 

Heretofore, pensioners who were on the roll by spe- 
cial act, the act fixing the rate of their pension, were 
debarred from increase under the general pension laws. 
The above act places this class of pensioners on the 
same footing as other pensioners, so far as rating is con- 
cerned, but does not grant arrears, the increase dating 
from June 6, 1874. The return of the pension certifi- 
cate to the Pension Bureau, accompanied by a letter 
giving post-office address, is all that is necessary.— 
U. S. Pension Record. 

——__>—__———_ 


CONVENTION OF THE JUDGES TO REVISE 
THE RULES OF COURTS. 


A meeting of the Justices of the General Terms of 
the Supreme Court of this State, and the Chief Judges 
of the Superior Court and Court of Common Pleas of 
New York, the City Court of Brooklyn and the Supe- 
rior Court of Buffalo, was held in the Capitol on 
Wednesday morning at 10 o’clock. There were present 
at the meeting Justices Noah Davis, of New York; 
Theodore Miller, of Hudson; Douglas Boardman, of 
Ithaca; Augustus Bockes, of Saratoga; Charles Dan- 
iels, of Buffalo, and Chief Justice Neilson, of the City 
Court, Brooklyn. 

On motion of Justice Noah Davis, Justice Theodore 
Miller.was nominated and elected chairman of the 
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meeting, and Charles Daniels was elected as secretary. 
A quorum not being present, it was moved and seo- 
onded that a committee of five be appointed by the 
chair to report such changes in the rules as may be 
deemed to be necessary or expedient, and report 
thereon at the time to which the present meeting may 
be adjourned. 

The chair appointed as such committee, Justices 
Noah Davis, Joseph F. Barnard, Joseph Mullin, Au- 
gustus Bockes, and Chief Justice C. L. Monell, of the 
Superior Court of New York city, as such committee. 

It was then moved, seconded and carried that the 
meeting adjourn to meet again at the Capitol, in the 
city of Albany, on the fourth Tuesday of November 
next, at 10 0’clock in the forenoon. Dated Albany, 


August 5, 1874. 
* THEODORE MILLER, President. 
CHARLES DANIELS, Secretary. 
——__—~>-__——_ 


BOOK NOTICE. 


The Lives of the Chief Justices of England, from the Norman 
conquest till the death of Lord Tenterden, by John 
Lord Campbell, LL. D., F. R. 8. E., author of ‘‘ The Lives 
of the Lord Chancellors of England.” Third edition. 
In four volumes. ndon: John Murray. ton: 

Little, Brown & Company, 1874. 


We have delayed noticing these volumes for some 
time in the hope that we might find leisure to speak 
fully of their contents and to notice some of the more 
interesting features of the principal personages of 
which they treat, but the press of other duties has 
thus far prevented that, and we must content ourselves 
for the present with a brief notice. 

This edition is in four volumes, crown 8 vo., and is, 


in all respects, one of the very best that we have seen — 
the type is clear and of good size, and the paper of ex- 
cellent quality. 

Every lawyer and law student should read Camp- 


bell’s ‘“‘ Lives of the Chief Justices.”’ The records of 
men who have trod the upper heights of the law are 
always helpful, if for no other reason, by way of ex- 
ample, to those who are following below. To read of 
the studies, the labors, the difficulties and the triumphs 
of such men is to the ambitious lawyer or student like 
the touch of mother earth to Autzus in his struggle 
with Hercules. And while there were among the 
wearers of the “Collar of S. S.,”’ men, whose lives are 
neither helpful nor inspiring, there were many others 
of whom it is good to read. And not only should 
these books be read in this regard, but also as form- 
ing an important part of the history of the English 
law — the source from which ours was drawn. As a 
biographer Lord Campbell holds a high rank, and, 
while his subjects had about them very little of the 
dramatic, the easy and animated flow of the narrative 
and the happy management of details make his books 
as interesting as a novel. 
—_—_——_>____—. 


Lord Jerviswoode has resigned his judgeship in the 
Scotch Court of Session, and Mr. Millar, the solicitor- 
general, has been appointed to the vacancy. 

Governor Talbut, of Massachusetts, has made the 
following appointments: Dr. Nathan Allen, of Lowell, 
and Wendell Phillips, of Boston, commissioners of 
lunacy; Henry G. Crowell, of Boston, commissioner 
of prisons; and Professor Julius H. Seelye, of Am- 
herst, James M. Barker, of Pittsfield, and Thomas 
Hills, of Boston, as a commission to revise the laws 
relating to taxation. 











CORRESPONDENCE. 
New Yorg, August 3, 1874. 
Editor of the Albany Law Journal: 

Dear Srr— The article in the issue of August 1, en- 
titled “‘ Legal Custodian of Deceased Bodies; Who 
is?” (first published in the Am. Civil Law Journal, 
vol. i, p. 88) deals with an interesting question, seldom 
presented to the consideration of courts. The cases 
cited, however (unless we may except Wynkoop v. 
Wynkoop), go no further than to show in the language 
of Judge Pratt in Secor v. Secor, who is entitled to the 
remains so as to direct and control their place of inter- 
ment, leaving untouched the further question whether 
the executor, widow or widower, after having intérred 
the remains has such a control over them as to be en- 
titled to change the place of burial, or, in other words, 
whether this right to control the disposition of the 
remains ceases on interment. 

Yours, 
————__>——_——_ 


LEGAL NEWS. 
Chief Justice Waite is in Toronto, Canada. 


Mr. David Dudley Field has returned to New York 
from his ‘tour around the world.” 


Mr. Justice Gilbert, of the Supreme Court of this 
State, is spending the summer at the White Mountains, 
and Mr. Justice Ingalls at Block Island. 


Major Asa Bird Gardner, judge advocate, has been 
assigned to duty as professor of law at the West Point 
Military Academy. 


The attorney-general has received and accepted the 
resignations of J. Newton Temple, district attorney 
for the Western District of Arkansas, and John A. 
Minnis, district attorney for the Northern District of 
Alabama. 


Mr. William H. Clifford, of the Portland bar, and 
son of Judge Nathan Clifford, of the Supreme Court 
of the United States, has declined the nomination of 
the democrats for congress in the first Maine district, 
on account of professional duties. 


E. 8S. C. 


J. F. Evans has been directed by the secretary of the 
treasury to prepare for publication a digest of the de- 
cisions of the treasury department as to the rates of 
duties chargeable under existing tariff laws of the 
United States. Mr. Evans is attached to the secretary’s 
office, and has been selected owing to his peculiar fit- 
‘ness for the performance of the work. 


A recent issue of the Utica Herald contains a letter 
written by the late Chief Justice Chase in March, 
1870, to a gentleman in Rome, this State, who had ex- 
pressed his approval of the legal tender decision. After 
thanking the writer for his letter, the Chief Justice 
continued: ‘‘ You are quite right in thinking that the 
approbation of my fellow-citizens is not ungrateful to 
me, but I know how many condemn what others ap- 
prove, and I find my chief source of satisfaction in the 
consciousness that in my whole public action, both be- 
fore and since I have occupied a seat upon the bench, 
my highest wish has been to obtain the approval of my 
own conscience and that of Him who searches all 
hearts. You have doubtless noticed the rumor that 
the court, as now constituted, will reverse the decision 
which you approve. I shall deeply regret it.” 
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INSANITY. 


We remarked a few weeks since upon the growing 
tendency, among lawyers and physicians, to soften 
the rigors of the ancient rules respecting insanity when 
pleaded in excuse of crime. We traced the modifica- 
tions of the law, from the period when a man was 
held responsible for his actions, unless he was totally 
devoid of sense and knew no more what he was doing 
than a wild beast, to the time when the ability to dis- 
tinguish between right and wrong was adjudged the 
criterion; and finally noted the recent disposition in 
some quarters to add to this the power of controlling 
the actions of the mind,'as a necessary ingredient of 
moral responsibility. 

We wish now to call attention to the present con- 
dition of the law on this point in our own State. It 
must be admitted, not only that there seems no in- 
clination in our highest tribunals to sanction the inno- 
vation which many eminent physicians and some 
highly respectable courts of sister States have ap- 
proved, but that the ruling is unquestionably in the 
other direction. The rule which was laid down by 
the English judges, in their answers to the House of 
Lords, was expressly adopted by our Court of Appeals, 
in the case of Willis v. People, 32 N. Y. 719, where 
that eminent lawyer, Judge Denio, stated the rule to 
be, that “if the prisoner, when he killed the deceased, 
was in such a state of mind as to know that the deed 
was unlawful and morally wrong, he was responsible, 
and otherwise he was not.” We should be better 
pleased with that authority, if that distinguished jurist 
had bent to the discussion of this serious question, 
those mental powers which have illuminated so many 
intricate problems in our jurisprudence. But Judge 
Denio did not deem it worth while to advance any 
better reason for so holding, than that it had been so 
held too long to be questioned. This, to our mind, is 
one of the most inconclusive of reasons. We are so 
irrational that we could never see why an error is any 
more respectable for being old. 

But the question came up again, and was only a 
little less summarily disposed of in the same court, in 
Flanagan v. People, 52 N. Y. 468. Judge Denio, in 
the case of Willis, argued the point to a stand-still in 
twenty lines, but in the case of Flanagan, Judge 
Andrews gives it an exhaustive examination of two 
pages, and comes to the same conclusion. He says: 
“The test of responsibility for criminal acts, where 
unsoundness of mind is interposed as a defense, is 





the capacity of the defendant to distinguish between 
right and wrong at the time of and with respect to 
the act which is the subject of inquiry,” and that “the 
doctrine that a criminal act may be excused upon the 
notion of an irresistible impulse to commit it, where 
the offender has the ability to discover his legal and 
moral duty in respect to it, has no place in the law.” 
The judge should have added, “of this State;” and 
then he would have been strictly correct. Judge 
Andrews, however, adduces some reasons for his 
belief. He says one objection to the doctrine argued 
for, is the “ vagueness and uncertainty of the inquiry 
which would be opened.” Really, does it not seem 
difficult to point out how the inquiry would be ren- 
dered any more vague and uncertain by the recep- 
tion of this new element into its consideration. 
Every thing is vague and uncertain to a great extent 
in these inquiries, and from the nature of the human 
faculties must always so remain. Now it seems to 
us, if such light may be shed upon a given case, as to 
render the impression that the prisoner is guilty more 
vague and more unvertain, that it is our business not 
to shut our eyes to such light, but to accustom our- 
selves to the new atmosphere. The “ wild-beast” 
theory of responsibility was much less vague and 
uncertain than the “right and wrong” theory which 
has supplanted it, but we do not remember that this 
was ever advanced against the adoption of the latter, 
It would doubtless be the simplest way of all, to hang 
every one who commits a homicide without regard 
to his mental condition, but we believe it is agreed 
that it would hardly be right or indeed politic to do 
so. God has put these problems into our hands for 
such solution as our narrow faculties will allow, and 
we ought tquse those faculties to the utmost in the 
work, and not shirk it because it is difficult or because 
we see that it is growing more difficult. But again, 
says Judge Andrews: ‘Indulgence in evil passions 
weakens the restraining power of the will and the 
conscience; and the rule suggested would be the 
cover for crime and its justification.” We have no 
objection to the first branch of this sentence as a 
proposition, but we object to the application which 
the writer makes of it. The difficulty seems to us to 
be that the court while enunciating correct general 
principles apply them to the wrong case; that they 
assume that a man, without any symptoms of mental 
disorder, indulges his evil passions, and then claims 
that the habit has grown omnipotent in his nature, 
and that he ought not to be amenable for its conse- 
quences. But this is not what we are contending 
for. We are thinking of a man who has exhibited 
unequivocal indications of a diseased mind, and a 
feeble will, and in that state commits a crime. This 
man, we say, if he had not will enough to control his 
actions, is not to be punished although he knew that 
he was doing wrong. The Court of Appeals hardly 
mean to say, we suppose, that “indulgence in insanity 
weakens the restraining power of the will and the 





conscience.” Baron Rolfe, whom Judge Andrews 
quotes, does come pretty near saying that, when he 
says, “‘ the object of the law was to compel people to 
control these influences.” This is much like saying, 
when applied to such cases as we are considering, 
that the law hangs some men as a warning for others 
not to go crazy. We have known some parents who 
would whip their little children to make them stop 
crying, and that was probably good Baron Rolfe’s 
way, but is it a good way? Let us not be misunder- 
stood. Let the conditions be clearly stated. Given 
a man whose mind is diseased, and whose will is in- 
adequate to control the impulses of his intellect; but 
who knows the difference between right and wrong 
in respect to a particular act; that man is morally 
and legally irresponsible. God forbid that we should 
hang a man whose intellect is disordered, and whose 
volition is destroyed, simply because his conscience 
is not also blotted out! There is many a patient in- 
curably insane in our State asylums, who, under the 
doctrine of the Court of Appeals, if he should kill his 
keeper would be punishable with death. As to the 
second branch of the judge’s sentence: we cannot see 
that the rule suggested would be a cover for crime 
any more than the ordinary rule. Insanity is doubt- 
less often falsely pleaded in excuse of crime, but we 
must not therefore refuse to entertain it. It will not 
answer to disallow a valid legal excuse for criminal 
action simply because it is easily liable to simulation. 
The duty of courts is to distinguish between the true 
and the false. 

The authoritative force of these decisions so far as 
this State is concerned is conceded. And yet we 
have in mind, one notable instance in which the case 
of Willis was not followed. We refer to the Macfar- 
land trial. In this case that eminent criminal judge, 
Recorder Hackett, of the city of New York, charged 
the jury certain propositions submitted by the prison- 
er’s counsel, which seem to conform to the new doc- 
trine and to conflict with that of the Court of Appeals. 
Among other things the judge charged: “If some 
controlling disease was in truth the acting power 
within him (the prisoner) which he could not resist, 
or if he had not a sufficient use of his reason to con- 
trol the passions which prompted the act complained 
of, he isnot responsible. And it must be borne in 
mind, that the moral as well as the intellectual facul- 
ties may be so disordered by disease as to deprive 
the mind of its controlling and directing power.” 
“Tf he have not intelligence and capacity enough to 
have a criminal intent and purpose, and if his moral 
and intellectual powers are so deficient that he has 
not sufficient will, conscience, or controlling mental 
power,” he is not a responsible moral agent. If “he 
committed the act charged upon him, at the time 
thereof being entirely divested of all mental control 
over his actions, and without will or conscience, or 
the capacity to exercise will or conscience in refer- 
ence to his conduct, so far as the deceased was con- 
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cerned and as against the deceased, he is not respdrisi- 
ble legally for the act, even though he was at the time 
capable of distinguishing between right and wrong in 
reference to his act.” “To constitute a crime the 
accused must be acted upon by motives and governed 
by will.” 

These propositions seem to us correctly to embody 
the law on this subject. To hold that a man, whose 
mind is so diseased that although he knows right 
from wrong, yet he has not power to refrain from the 
wrong, is a responsible moral agent, is as absurd as 
to require a paralytic to walk, or the victim of St. 
Vitus’ dance to refrain from contortions. The law 
does not punish the guilty conscience but the offend- 
ing will. The law does not punish an unwilling 
agent. The true test is the power to obey the judg- 
ment. The victim of a diseased mind and enfeebled 
will is in a measure under duress. If one in a state 
of perfect sanity commits a crime while clearly under 
duress, the law will not hold him responsible. For 
instance, the cashier of a bank is forced by burglars 
to open the treasure vault. He knows it is wrong, 
he protests, but he is forced by a power superior to 
his will to yield. He is not guilty of burglary. So 
it is with the victim of mental disease. The question 
is not, did he know better? but rather, could he do 
better ? 

We hope our Court of Appeals will at some time 
reconsider this subject. 


++ —_ 


CURRENT TOPICS. 

A dispatch from London says that there is a rumor 
that Sir Alexander Cockburn, Lord Chief Justice of 
England, will soon resign that office and be succeeded 
by Sir William Baliol Brett, formerly Solicitor-Gen- 
eral and now a Justice of the Court of Common Pleas. 
We doubt if the rumor be true, yet we hope it may 
be, for we incline to the opinion that Mr. Justice 
Brett will make the better Lord Chief Justice. If we 
mistake not, Sir Alexander Cockburn is too much of 
a politician to be a good judge. 


It is the theory of the law, that very little confidence 
ought to be placed in confessions of guilt; but, in 
fact, and naturally, great weight is given to them. 
The books are full of cases, however, that show how 
worthless they sometimes are. Some persons are by 
nature such liars, that rather than throw away the 
opportunity they will confess to the commission of 
crimes of which they are perfectly innocent. Others, 
again, when convicted of crimes of which they are 
innocent, are worried into an admission of guilt, or 
induced to confess, in the. hope of obtaining a pardon. 
Such was the celebrated case of the Boorne brothers, 
which we some time since had occasion to notice, and 
which was made the basis of Mr. Wilkie Collins’ last 
novel. Another similar instance, though on a smaller 
scale, is mentioned by the Pail Mall Gazette. It was 
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the case of a boy named Rumacher, aged thirteen, 
who was charged at the Westminster Police Court 
with stealing a purse containing £1, and remanded 
for a week. When given into custody the boy 
acknowledged the theft, having been told that he had 
better tell the truth and he would be forgiven. He 
subsequently, however, retracted his confession, and 
application was made to the magistrate for his dis- 
charge, the purse and its contents having been found 
and his innocence proved beyond a doubt. An order 
was, of course, immediately given for his release, and 
the magistrate remarked, that it was his practice sel- 
dom or never to take notice of what prisoners said 
when charged. Many of them were frightened and 
did not know what they said, and it was afterward 
sought to be used against them in evidence. This is 
very true, and confessions even by prisoners sentenced 
to death are often utterly untrustworthy. Some few 
years ago a foreigner, found guilty and hanged in 
England, for an atrocious murder, made a full confes- 
sion before his execution. Everybody was satisfied 
but a priest, who attended him to the last, and who 
remarked that the man was such an inveterate liar 
that his very confession convinced him that he was 
innocent of the crime for which he was executed. 


Mr. Presiding Justice Mullin, in his opinion in 
Van Alstyne v. Crane, decided at the June Term in 
the Fourth Department, makes the following emphatic 
criticism upon the prevalent method of pleading. 
“There is,” he says, “a continually increasing ten- 
dency to prolixity in pleadings, and when to this 
mischief is added that of setting up in answers matter 
wholly unnecessary, thereby increasing largely the 
costs to suitors, and the labors of the court, it is time 
the practice was stopped and counsel required to con- 
form to the rules of pleading, which would render 
impossible these abuses.” 


Lord Selborne has introduced two bills into Parlia- 
ment relating to legal education and the reconstruc- 
tion of the London Inns of Court. By one of these 
bills it is proposed to incorporate all the existing Inns 
of Court, and to fix a certain number of benchers for 


each of the four inns. Hitherto, these governing 
bodies have been self-elected, but the bill proposes 
that until the number of benchers which it fixes is 
completed, the benchers shall be elected by barristers 
of five years’ standing, and that after this number has 
been completed the right of appointment to vacancies 
as they occur shall be exercised alternately by the 
benchers themselves, and by “practicing barristers” 
of five years’ standing. As regards the property of 
the corporation, the bill proposes to retain the exist- 
ing powers of the governing bodies, but, subject to 
necessary charges and outgoings, all surplus or residue 
is to be appropriated for the purposes of legal educa- 
tion. The other of the two bills proposes the estab- 
lishment of a teaching institution, to be known as the 





“General School of Law,” the governing body of 
which is to consist of a senate of elective and ex-officio 
members, presided over by the Lord Chancellor. The 
heads of the principal divisions of the high court of 
justice, the law officers of the Crown, and the Presi- 
dent of the Incorporated Law Society are to be 
ex-officio members. Besides these, there are to be ten 
members nominated by the Crown, who are not to be 
practicing barristers or solicitors, “but to represent 
the general interests of society.” There are besides 
to be ten barrister members of the Senate — four 
elected by the Inns of Court, and six others by bar- 
risters of five years’ standing; and ten solicitor mem- 
bers — four elected by the Incorporated Law Society, 
and six by solicitors of five years’ standing. The 
funds for teaching would be provided from the fees 
paid to the Inns of Court and the Incorporated Law 
Society. 
Qe 


NOTES OF CASES. 


The decision of the United States Circuit Court for 
the Southern District of Ohio, in Hovey et al., assignees 
of the Independent Ins. Co. v. Home Ins. Co., 13 Am, 
Leg. Reg. 511, covers a question of bankruptcy law 
of considerable importance, and one concerning which 
there has been much controversy. The plaintiff's 
assignor — the Independent Ins. Co. — having issued 
certain policies, re-insured them in defendant’s com- 
pany. A loss occurred, and subsequently the Inde- 
pendent Company became insolvent. The Home 
Ins. Co. thereupon, and before the petition in bank- 
ruptcy had been filed, bought up at a discount some 
of the policies issued by the Independent Company. 
The assignees in bankruptcy of the latter company 
brought the action to recover the amount re-insured. 
The defendant filed notice of set-off. The court held, 
that the defendant could set off the purchased policies 
at their face value. The case of Hitchcock v. Rolla, 
decided by Judges Drummond and Blodgett, 6 
Chicago Legal News, 9, was cited against set-off. 


The right of a court to go behind a statute, authen- 
ticated by the proper officer, to the journals and 
records of the legislature, to ascertain if it was legally 
passed, is by no means settled. In Osburn v. Staley, 
5 W. Va. 85, it was held that the court could go to 
the journal of either branch of the legislature to see 
if an act passed by the required number of votes. 
The question is discussed in the opinion with consid- 
erable ability. To the same effect is the Opinion of 
the Justices in 52 N. H. 622. But in People v. Burt, 
43 Cal. 560, it was held that an act properly enrolled 
and authenticated was conclusive upon the court, and 
that it could not enter into an investigation as to 
whether it was lawfully passed. So in Mayor v. Har- 
wood, 32 Md. 471; 3 Am. Rep. 161, evidence to show 
that an act of the legislature had been changed by an 
error of the engrossing clerk was rejected. And in 
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Louisiana State Lottery Co. v. Richowz, 23 La. An. 
743; 8 Am. Rep. 602, it was held that where a law 
has been regularly promulgated, its invalidity will not 
be examined or passed upon by the court. The bet- 
ter opinion seems, however, now to be that the court 
may go into the inquiry as to whether an act was 
See Cooley’s 


passed as the constitution requires. 
Const, Lim. 135, and cases cited. 
—_ +> oe ——-— 

LAW SCHOOLS— ADMISSION TO THE BAR. 

Professor W. G. Hammond sends to the Central Law 
Journal a communication on the subject of law schools 
and admissions to the bar, which we copy. Mr. Ham- 
mond’s memory is at fault as to the exemption of law 
schools in this State from the provisions of the act re- 
quiring a term of study being a temporary one. He is 
also in error in supposing that the discussions to which 
he alludes mean hostility to the law schools. A well 
conducted law school is unquestionably a great aid to 
the student of the law; but it is folly to suppose that 
such a school can fit a young man with no previous 
study or experience for the bar in the space of a year. 
We believe it to be a positive injury to students as 
well as to the profession for a school to attempt to do 
any thing of the kind. It enables young men to gain 
admission to the bar before they are fitted for its du- 
ties, and by so doing, in many cases helps them to an 
untimely professional death. But little stress can be 
put upon the fact that the graduates of the law depart- 
ment of the University of lowa are examined by a com- 
mittee appointed by the court. This method is per- 
haps preferable to that of graduation of course, but 
examinations as usually conducted are but poor tests. 
The best prerequisite to admission to the bar is a suffi- 
cient term of study. 

The following is Prof. Hammond’s letter: 

“Permit me to offer a few words in reply to the 
severe and indiscriminate attack on law schools, con- 
tained in your articles of July 2d, on ‘ Admissions to 
the Bar,’ and of July 9th, ‘Law Schools— Reform 
Needed.’ I call the attack indiscriminate, because all 
law schools alike are embraced in it, without refer- 
ence to the great difference existing among them 
in the very points upon which the attack is based. It 
is ‘the beneficial effect of law schools,’ as a class, ‘ upon 
the profession or the public,’ that you call in question. 
Had your remarks been based, as those you quote 
from the ALBANY LAw JOURNAL were, upon the cir- 
cumstances of a single State, the judgment implied 
would not be so severe. In New York the legislature 
have passed a stringent law requiring a long term of 
study and careful examinations, before a student’s 
admission to the bar; and the profession there seem 
to be making laudable efforts to carry out these regula- 
tions in their true spirit. This being the case, the ex- 
emption of the graduates of two or three schools from 
these rules, is undoubtedly a mistake. It can only be 
defended as a temporary measure, intended to protect 
the schools from the injustice that would otherwise 
have been done them before they could adapt their 
own course of study to the new system. And if I re- 
member aright, the exemption is a temporary one, 
which will expire in a year or two —at least, as soon 
as any valuable fruit can be expected from the new 
rule of admission. In most of the States no such leg- 
islation has even been proposed; it is doubtful whether 
popular sentiment would admit of a rule requiring two 





or three years’ study in all cases before admission. 
To insist under such circumstances that the law schools 
alone should be required to adopt a course of that 
length, would be simply to abolish them — a course for 
which I think even their severest critics are hardly 
prepared. 

“* Again, it seems to be assumed in the articles re- 
ferred to, that the ‘diplomas of all law schools are 
awarded at the mere will of the faculty, and that the 
professors have no control over the accession thus 
made to their number. Whether this is the case in 
New York, I cannot say; but as all the schools there 
are private foundations, which originally had no power 
to admit any one to the bar, it may very probably be so. 
But it certainly is not the case generally. I doubt if 
there is a single law school in the West, whose diploma 
is of itself an admission, that does not give the courts 
or the bar an opportunity to test in every possible 
manner the fitness of its graduates for practice, and 
to exercise their influence on the whole course and 
manner of instruction. If this opportunity is not 
used, the blame does not lie with the schools; and if 
the profession will not take the pains to maintain an 
easy supervision over admissions from a few schools, 
how can it be expected that they will, as a body, watch 
and guard the innumerable courts and committees of 
examinations through which, as through so many open 
doors, students are constantly pouring into the bar 
from the offices ? 

*“T do not wish to make any invidious comparisons or 
praise any particular school; but as this question is 
simply one of fact, you will permit me to use as an 
illustration the school with which I am most familiar. 
The graduates of the law department of Iowa State 
University are, by law, admitted to practice on the 
presentation of their diplomas after a course of a sin- 
gle year, and, therefore, come directly within the 
terms of your criticisms. But who is it that deter- 
mines who shall receive the diplomas? Every year 
since the foundation of the school, the Supreme Court 
of Iowa have appointed a committee of examination 
from among the best members of its bar, whose decis- 
ion on the subject is absolute and final. They take 
the candidates for graduation into their own hands— 
the faculty, as a rule, not even being present — and ex- 
amine them in their own method until they are fully 
convinced of their competency or failure, as the case 
may be. I have heard many examinations, both in 
the East and West, and I can truly say that no others, 
in my experience, have even approached the thorough- 
ness and severity of those usually given by these com- 
mittees. But that, after all, is not the point; be the 
examination severe or lenient, it is the Supreme Court 
of the State, and a picked number of members of the 
bar that decide finally who shall have the diplomas. 
If the law schools were all out of the way, how would 
you guard admission to the bar if not by this very 
method? 

“T mention this, not as a credit to the particular 
school, but for the very reason that I do not believe it 
to be a singular instance; on the contrary, I think a 
careful inquiry would show it to be only the type of 
the whole class, and would prove that no class of can- 
didates for the bar are sO carefully tested in all re- 
spects, or have their entire competency, intellectual 
and moral, guaranteed so conclusively by the bar and 
bench itself, as these decried graduates of law schools 
‘turned out as with machinery.’ 

“ Let me add one more significant fact — I state it of 
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my own knowledge, but I have no doubt it can be veri- 
fied from the ‘experience of every law school in the 
country. Not only do the rejected candidates, who 
have gone through the whole course, but failed to get 
a diploma, find easy admission to the bar by the ordi- 
nary method as if they had come from an office; but 
one of the chief difficulties that law school teachers 
find in maintaining a high standard in their classes, 
arises from the fatal facility with which any student 
who has been a term or two in school, can secure ad- 
mission to the bar of the District or Circuit Court 
without the labor and expense of finishing a whole 
year’s course! Every year a considerable number of 
students leave the school at intervals during the course, 
going home to get admitted by the old-fashioned pro- 
cess as so much easier than that of the school. Surely 
this does not look as if the profession needed protec- 
tion against the law schools. 

“ But I have already claimed too much of your val- 
uable space, which can be used to much better purpose 
than in discussing an issue that the sound sense of the 
profession is rapidly settling for itself, as the constant 
growth of law schools testifies. For the recent outcry 
against them there may be, as I have already acknowl- 
edged, local and temporary grounds. But most of it 
sounds to me very much like what I used to hear when 
a student, about the disuse of special pleading. Ten, 
it was the code system that was ruining the character 
of the profession, and filling it ‘with mere theorists 
and speculators, whose blunders and mispleadings will 
cause great confusion and serious losses.’ The genera- 
tion, of whose future such dark prophecies were then 
uttered, has now grown into the seniors of the bar, 
and is expressing in its own way its profound and sin- 
cere conviction that all good law will be buried in its 
coffin. 

“Do not understand me, however, as maintaining 
that our present law schools do not need improvement. 
No one can appreciate their imperfections more than 
Ido. They are, as yet, but mere experiments, by 
means of which we are generally learning the true 
methods and processes of legal education and legal 
thought generally. I only deprecate attacks which 
seem likely to check their growth and development, 
and restore the wretched empiricism from which they 
are gradually elevating us. In another letter, if I have 
not already exhausted your patience, I will venture to 
say something upon this side of the topic. 


———_-o—_—__ 


THE REVISED UNITED STATES CODE. 


A correspondent sends to the Tribune the following 
valuable discussion of the Revised Statutes of the 
United States: 

There is much uncertainty existing with reference 
to the operation and effect of the codification adopted 
at the last session of congress, known as “‘ The Revised 
Statutes of the United States.’’ This uncertainty re- 
lates in part to the question, what portions of the old 
statutes have been retained, rejected, or changed, and 
in part to the meaning and force of the repealing 
clauses which constitute the concluding portion of the 
revision, and were deemed necessary in order to give 
it proper effect. The former question can be answered 
only by a thorough collation or digest of the Code, and 
a comparison with the statutes at large as they existed 
on the 1st of December, 1873. The latter must be, 
sooner or later, the subject of final adjudication by a 
competent tribunal. In othér words, a decision by the 





Supreme Court will be indispensable unless congress 
shall, by additional legislation, anticipate the necessity 
of such decision. A part of this uncertainty may, 
however, be dispelled by considering in a general way 
the circumstances under which the revision was begun 
and made; those under which it was adopted, and 
those which must affect the present consideration of 
any question of construction. 

AUTHORITY AND POWERS OF THE COMMISSIONERS. 

By the act of June 27, 1866, the commissioners were 
authorized (§ 1) ‘‘ to revise, simplify, arrange, and con- 
solidate all statutes of the United States, general and 
permanent in their nature, which shall be in force at 
the time such commissioners may make the final re- 
port of their doings.’’ ‘‘In performing this duty” it 
was directed (§ 2) that ‘‘the commissioners shall bring 
together all statutes and parts of statutes which, from 
similarity of subject, ought to be brought together, 
omitting redundant or obsolete enactments, and mak- 
ing such alterations as may be necessary to reconcile 
the contradictions, supply the omissions, and amend the 
imperfections of the original text.’’ It will be at once 
perceived that the commissioners were thus invested 
with a very large and important discretionary power, 
subject, however, in the exercise thereof to the final 
approval of congress, as indicated by the next section 
(§ 3) which provides for the submission of the result of 
their labors to that body in order that “‘ the statutes, 
so revised and consolidated, may be re-enacted, if con- 
gress shall so determine.” 

Under the act of March 3, 1873 (17 Stat. 579), a joint 
committee of the two houses was authorized to take 
up the unfinished work of the commissioners, whose 
powers were to cease May 4, 1873, and proceed to com- 
plete the same as directed by said act. This direction 
included the preparation by some suitable person or 
persons, under the supervision of the committee, of 
the revisers’ work in the form of a bill to be presented 
at the opening of the then next session, embodying 
all the laws as revised by the commissioners, together 
with additional bills for the revision of the laws 
authorizing post-roads, the laws relating to military 
offenses and the Indian treaties in force at the date of 
the act. 

On the 10th of December, 1873, Mr. Butler, of Massa- 
chusetts, chairman of the special committee appointed 
under the last-mentioned act, reported the bills pre- 
pared in pursuance thereof, with the first of which 
only we have now to do. In the course of certain ex- 
planatory remarks, Mr. Butler made the following 
statements as reported in The Congressional Record: 

“Taking the revision partly accomplished by the 
commissioners, the committee of the two houses have, 
during the recess, subjected that revision to a thorough 
revision by one of the best lawyers in the country, who 
has devoted his time and ability to it with the most 
indefatigable industry and greatest success; so that 
now we have all the laws of the United States * * * 
in a shape in which every member can examine”’ 
{them]it. * * * ‘Your committee felt it their 
bounden duty not to allow, so far as they could ascer- 
tain, any change of the law. This embodies the law 
asitis. * * * We have not attempted to change 
the law in a single word or letter so as to make a dif- 
ferent reading or different sense. All that has been 
done is to strike out the obsolete parts and to con- 
dense, consolidate and bring together statutes in pari 
materia ; so that you have here, except in so far as it is 
human to err, the laws of the United States under 





102 


which we now live. And it will be necessary, if the 
bill passes congress, that it shall pass without any one 
undertaking to amend the law as it stands in this re- 
vision; because, once beginning to amend the revis- 
ion by altering the law from what it is will lead into 
an interminable sea, in which we shall never find 
soundings and which will never find ashore. But if 
there be any omission of any provision of law, the 
theory of this revision is that it shall be supplied; and 
to that the committee desire to call the attention of 
the house.”’ 

Mr. Poland, of the same committee, and chairman of 
the standing committee of the house on the revision 
of the laws, also said: 

“The committee have endeavored to have this revis- 
ion a perfect reflex of the existing national statutes. 
* * * Tinvoke the attention of gentlemen to it in 
that view, so that if any gentleman shall upon exam- 
ination discover that there is any change in the exist- 
ing law in any section of this bill, or that there is any 
thing in any national statute that is omitted in this 
bill, he may call the attention of the committee to it 
that they may themselves perfect it and not take up 
time in carrying it through the house.” 

The bills were thereupon referred to the standing 
committee of the house on the revision of the laws, 
who, on the 14th of January, 1874, reported the bill 
revising and consolidating the general statutes or pub- 
lic laws of the United States in force on the 1st day of 
December, 1873. 


THEORY OF THE ORIGINAL BILL. 


Mr. Poland, the chairman of the committee, then 
re-affirmed in substance the theory of the bill as stated 


on its original introduction, but, alluding to the 
changes which the act of 1866 authorized the commis- 
sioners to make, informed the house that ‘“‘ the com- 
mittee, when they employed Mr. Durant to go over this 
work, directed him in every case where he found that 
new legislation had been inserted by the commission- 
ers to strike out such modifications of the existing 


law. This, of course, did not refer to mere changes of 
phraseology not affecting the meaning of the law; but 
he was directed wherever the meaning of the law had 
been changed to strike out such changes. Mr. Durant 
has in the main done this.’’ 

Mr. Poland added, that from the patient, careful 
and faithful examination of the work by the commit- 
tee, since it had been laid before them at the com- 
mencement of the session, they would be “able to as- 
sure the house that with such changes and amend- 
ments as we find necessary to make it will be an ex- 
act transcript, an exact reflex, of the existing statute 
law of the United States; that there shall be nothing 
omitted and nothing changed.’’ He admitted, how- 
ever, that the committee had not finished their labors 
and that there were various chapters which they had 
not yet examined. It appeared, moreover, from the 
remarks of Mr. Hoar, a member of the committee, 
that there were points of difference between the origi- 
nal revisers and Mr. Durant as to what the law was — 
in some instances often not of very great importance 

—which had been passed upon by the whole commit- 
tee after thorough examination. 

The committee then proposed that two evenings in 
every week should be set apart for action on the bill, 
in order that every member might have an opportunity 
to make a thorough examination of the subject and 
offer such suggestions as he might deem necessary to 





THE ALBANY LAW JOURNAL. 
a I I TED 








perfect the work in accordance with the views before 
stated. This proposition was agreed to. 

From the foregoing sketch of the proceedings pre- 
liminary to the formal consideration of the bill by the 
house, it is apparent: 

First. That the commissioners had probably to some 
extent exceeded the limits which, upon the theory of 
the committee, they should have observed. 

Second. That the gentleman employed by the com- 
mittee to revise the work of the commissioners had 
deemed it proper in some instances to substitute his 
views in place of theirs in order to conform to that 
theory. 

Third. That the committee had found it necessary 
to examine for themselves and decide the questions 
thus raised. 

Fourth. That the committee intended and under- 
took to present for the action of congress only an ex- 
act reflex of existing laws without any substantial 
change; and that they invited the co-operation of the 
members, individually and collectively, to accom- 
plish that as the objective point of the labors of all 
concerned. 

HOW FAR THE THEORY WAS ADHERED TO. 

How far this theory was adhered to may be discov- 
ered from the proceedings at the several sessions of 
the house devoted to the consideration of of the bill, 
as reported in The Congressional Record. These ses- 
sions were held January 21, 22, 28, 29; February 4, 5, 
11, 12, 18, 19, 25, 26; March 4, 5, 18, and April 1, when 
the bill was finally passed. 

A single instance, occurring at the outset, in refer- 
ence to the third section of the Code, will suffice for 
illustration. Section 3 of the Code, chapter 1 (** Defi- 
nitions ’’), gives a general definition of the word ‘“‘ ves- 
sel,’’ taken, as appears by the revisers’ notes, from the 
act of July 18, 1866, passed mainly for the prevention 
of smuggling, and from the act of June 29, 1870, re-or- 
ganizing the marine hospital service, in both of which 
the definition is given with the prefix ‘‘for the pur- 
poses of this act.”” Mr. Conger called attention to this 
fact, and raised the point that the definition was, by 
existing law, confined in its application to the particu- 
lar statutes in which it is found, whereas by its adop- 
tion in the proposed form, and as a controlling defini- 
tion, it would govern the use of a word running 
through all the statutes of the United States, or at 
least found in many relating to different subjects. He 
therefore submitted as matter of fact that such a defi- 
nition, in the general form now given it, could not be 
found in existing laws. No direct vote, however, was 
taken on the question, but the definition was retained, 
and is now a part of the general law of the land. The 
revisers took the precaution to insert in the corre- 
sponding chapter of their draft a section modifying the 
operation of this and other definitions therein con- 
tained by restricting their use so as to be consistent 
with the context or with the nature of the provision 
in which the terms or phrases are found; but this 
modification was dropped in the revision as submitted 
to congress, and was not reinserted. 


MODIFICATION OF EXISTING LAWS. 


At the next session (January 22) a very important 
modification of existing law was adopted by a direct 
vote. It related to the organization of the several de- 
partments, and the change consisted in leaving out of 
the Code the several provisions of existing statutes 
limiting the number of clerks of the first, second, 
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third and fourth class, and retaining as permanent only 
the provisions for chief clerks, disbursing clerks, and 
others on whom the law devolved special duties, the 
effect of the change being that only such clerks of 
minor grades can be appointed or employed as may 
be appropriated for by congress from year to year. 

At the session of February 19, the phrase “ fruits, 
plants,” etc., as printed in the official edition of the 
existing statutes, was, after a long discussion and upon 
a direct vote, changed to “‘ fruit-plants,”’ etc. 

At the session of February #4, several sections of the 
Code as reported, relating to drawbacks, were stricken 
out, on the ground that the corresponding provisions 
of the original statutes had been virtually repealed by 
the adoption of the warehouse system. 

At every session changes were made either by strik- 
ing out sections in whole or in part, substituting or 
transposing sections, or changing phraseology, the al- 
terations thus made amounting in the aggregate to 
several hundreds, and indicating the difficulties which 
were encountered by the revisers, the committees, 
and the houses in their joint and several efforts to pro- 
duce a perfect Code. These alterations purported gen- 
erally and evidently were intended to be only for the 
purpose of making the Code conform to the law as it 
existed on the Ist day of December, 1873. At the 
same time it was equally evident that not only in the 
more prominent instances above alluded to, but in 
many others which cannot now be specified, the action 
of the house was equivalent to new legislation. 


THE NEW CODE BEFORE THE SENATE. 


On the 14th of April the Code, as passed by the house, 
was transmitted to the senate, and on the 15th referred 
to the committee on the revision of the laws, which 
committee reported it back on the 25th of May. On 
the 26th it was informally considered, and, on the 27th, 
after a brief discussion and without amendment, passed 
the senate. 

When the bill was reported by Mr. Conkling, chair- 
man of the senate committee on révision, he stated, by 
way of illustration, in answer to a question from Mr. 
Morton, that where, for instance, a page of sections 
related to a particular subject, the true intent and 
meaving of that page had been condensed into words 
as few as could be employed for the purpose, adding 
that, “‘although phraseology of course has been 
changed, the aim throughout has been to preserve ab- 
solute identity of meaning, not to change the law 
in any particular, however minute.”’ It further ap- 
peared in the course of his remarks that the senate 
committee, as well as that of the house, had partici- 
pated in the work of review and consolidation, and 
that both committees had acted severally and sep- 
arately as well as jointly in the performance of their 
duties in the premises. 

The reading of the bill in extenso was dispensed with, 
and the only discussion in the senate, between its in- 
troduction and its final passage, was upon the conclud- 
ing chapter, making provisions for repeal, being the 
only portion that was read. This discussion, which 
did not reach the proportions of a debate, served only 
to show that while the senate felt bound, under the 
circumstances, to accept the results of the labors of 
the revisers, it did so with great reluctance, and with 
the full conviction that supplementary or amendatory 
legislation would be found requisite. It also appears 
very clearly that the senate, as a body, accepted and 


adopted the Code upon the.theory that, aside from | 





unavoidable errors or imperfections, it was a repro- 
duction of the existing statutes in a condensed form, 


‘changed in phraseology, but not in substance or effect. 


Thus the senate assisted, unconsciously it would seem, 
in confirming the action of the house, although that 
action was, in numerous instances, radically different 
from the theory so distinctly and unequivocally set 
forth. 


IMPORTANCE OF THE QUESTION OF INTENT. 


In view of these facts, as spread upon the record, 
the question of intent with reference to the operation 
and effect of the Code, or to the construction of any 
portion or section thereof in case of doubt — assumes 
a very different aspect from that which it would have 
borne had the theory referred to been strictly fol- 
lowed. In the latter case there would have been no 
substantial change of existing law, and any ambiguity 
or uncertainty resulting from altered phraseology, in 
the process of condensation, might have been explained 
or determined by a simple reference to the prior stat 
ute. But although the intent is obvious wherever the 
prior law is retained intact or without material change, 
the argument is just as strong that where such change 


‘is made, congress intended to and did enact new leg- 


islation. This conclusion seems irresistible, for other- 
wise we must assume that the house stultified itself 
by adopting radical changes in existing law without 
intending to do so. But upon the assumption that in 
making such changes it voluntarily departed from the 
theory on which it had proposed to act, the inconsisten- 
cy disappears. It is more difficult, however, to under- 
stand the action of the senate, which can be explained 
only upon the supposition that it regarded the Code, 
as it came from the house, simply as a legislative in- 
terpretation of existing law. Taking for granted a 
fact which there was no time to verify by actual 
examination, the senate contented itself with a criti- 
cal examination of the repealing clauses, leaving to 
time and another session the development and cure of 
the defects which it instinctively foresaw would be 
found in the body of the Code. Until that is done we 
must ascertain the statute law in any given case, by a 
reference to the Code as it stands without regard to 
the question of intent except so far as that can be 
gathered from the Code itself. In doing this, resort 
must be had to the seven repealing sections as the only 
authoritative embodiment of the legislative mind 
upon that question. Of these the first two present 
several distinct propositions which show, with suffi- 
cient clearness, the intent of congress to preserve and 
re-enact, in a consolidated form, all statutes and statu- 
tory provisions of a general and permanent nature in 
force on the 1st day of December, 1873. 

To reject or omit all statutes or parts of statutes and 
all statutory provisions which had expired by limita- 
tion or been superseded or repealed by acts passed prior 
to that date, or which had, in the opinion of congress, 
become obsolete. 

To leave intact all acts and provisions of a pri- 
vate, local or temporary character in force on that 
date. 

For these purposes they repealed all and every act or 
acts of a general and permanent character, reproduced 
or re-enacted in whole or in part in the revision, and 
declared, as the judgment of that body, that the parts 
of any such acts omitted from the revision were al- 
ready superseded or repealed, or were not general and 
permanent in their vature. To this declaration they 
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added a saving clause, in the form of a proviso, to the 
effect that the selection of any general and permanent 
provision from an act making appropriations or con- 
taining other provisions of a private, local or tempo- 
rary character should not in any way affect such 
appropriation or such private, local or temporary 
provision. To this they added, by way of abun- 
dant caution, the further reservation that where no 
part of an act passed prior to said date is embraced in 
the revision, such act remains unaffected thereby. 

The next three sections relate to the preservation of 
rights and remedies; the sixth forbids a resort to the 
title under which any particular section is placed, for 
the purpose of inferring legislative intent, and the last 
makes the revision subject to the operation of any act 
passed since the 1st day of December, 1873. 

THE REVISION NOT RETROSPECTIVE. 

The impression seems to have obtained in some quar- 
ters that the revision is retrospective, taking effect 
from the 1st of December, 1873—an impression aris- 
ing mainly, it may be supposed, from the expressed 
intention of congress to declare the law as it existed 
on that date. This idea is wholly erroneous for obvi- 
ous reasons, not the least important being that such a 
construction would unsettle many transactions, both 
public and private, occurring after that date. Be- 
sides, the words used, ‘“‘hereby repealed,’’ are imme- 
diate, not retrospective, in their operation, and hence 
the whole body of the statutes remained in force until 
the 22d of June, 1874, when the act of revision was ap- 
proved, excepting in so far as they were affected by 
any act passed during the session. So far as the revis- 
ion reproduces former statutes, unaffected by any act 
passed between the dates mentioned, the law remains 
the same; but so far as it makes any change, either in 
substance or form, it must be regarded as new legis- 
lation or as a legislative interpretation of prior stat- 
utes, which amounts to the same thing, taking effect 
in either case on and after the 22d of June and not 
before. 

——_>—__—_ 
DIGEST OF RECENT ENGLISH DECISIONS. 
BILL OF EXCHANGE. 


A drew a bill on B, which B accepted. C became 
the holder for value. Before due date it was agreed 
between A and C (A assuring C of B’s concurrence) 
that the bill should be renewed; and C gave to Aa 
cheque on C for the amount of the bill, to the intent 
that B should be placed in funds to meet the original 
bill, and should thereupon accept the renewed bill. 
A sent the new bill to B for acceptance, and also sent 
him the cheque, and B knew the purposes for which 
both were sent. B cashed the cheque and paid the 
first bill, but refused to accept the second. Held, that 
B had no right so to appropriate the cheque without 
accepting the bill. Held, also, that the agreement 
between A and C did not release B from his suretyship 
as acceptor of the first bill. Torrance v. Bank of 
British North America, L. R., 5 P. C. 246. 

BILL OF LADING. 

Semble.— A bill of lading, in which the words “ or 
order or assigns’’ are omitted, is not a negotiable 
instrument. 

Where goods have been delivered to the person to 
whom the bill of lading was made out, and they have 
then been delivered to indorsees of the bill of lading, 
so that the indorsees unite in themselves a legal and 
an equitable title to the goods, the omission of the 








words “‘or order or assigns” in the bill of lading is 
not sufficient to give the indorsees constructive notice 
of some equitable arrangement between the person to 
whom the bill of lading was made out and the con- 
signors. Henderson v. The Comptoir d’Escompte de 
Paris, L. R., 5 P. C. 253. 

CARRIER. 

Railway company: failure of the consignee to take 
delivery: lien for charges.— The defendant sent a horse 
by the plaintiffs’ railway directed to himself at S 
station. On the arrival of the horse at S station at 
night there was no one to meet it, and the plaintiffs, 
having no accommodation at the station, sent the 
horse to a livery stable. The defendant’s servant 
soon after arrived and demanded the horse; he was 
referred to the livery stable keeper, who refused to 
deliver the horse except on payment of charges which 
were admitted to be reasonable. On the next day 
the defendant came and demanded the horse, and the 
station master offered to pay the charges and let the 
defendant take away the horse; but the defendant 
declined and went away without the horse, which 
remained at the livery stable. The plaintiffs after- 
ward offered to deliver the horse to the defendant 
at S without payment of any charges, but the defend- 
ant refused to receive it unless delivered at his farm, 
and with payment of a sum of money for his expenses 
and loss of time. Some months after, the plaintiffs 
paid the livery stable keeper his charges, and sent the 
horse to the defendant, who received it. In an action 
brought to recover the amount of the charges, held, that 
the plaintiffs acted reasonably in putting the horse in 
the livery stable, and that the defendant, having re- 
fused to take the horse, was liable to the plaintiffs 
for all the livery charges which they had paid. Great 
Northern Railway Company v. Swaffield, L. R., 9 Ex. 
132. 

COLLISION. 

Duty of steam vessel in dense fog.— A steam ferry 
boat started in a dense fog to cross a navigable river, 
those in charge of her having been informed that ves- 
sels were anchored in or near her track. The ferry 
boat, although navigated with all ordinary care, ran 
into and damaged a ship at anchor. Held, that the 
ferry boat was to blame. The Lancashire, L. R., 4 Ad. 
& Ec. 198. 

COVENANT RUNNING WITH THE LAND. 

The owner of some land sold a part of it and entered 
into an agreement with the purchaser, that an adjoin- 
ing plot of land ‘‘ should never be hereafter sold, but 
left for the common benefit of both parties and their 
successors.’’ Held, that this was merely an agreement 
that the plot of land should be left open, in the state in 
which it then was, for the common advantage of both 
parties, and that such an agreement did not contra- 
vene any rule at law, but gave the person who might 
hold the vendee’s land the right to enforce the obliga- 
tion against the person who might hold the vendor's 
land. Thus the former might apply toa court of 
equity to order the removal of a structure that had 
been placed on the plot in violation of the agreement. 
McLean v. McKay, L. R., 5 P. C. 327. 

DAMAGE. 

Salvage: right of salwed vessel to recover damage 
caused by negligent navigation of salving vessel in ren- 
dering assistance: right to salvage remuneration not 
forfeited. A screw steamer fell in with a disabled 
barque in the English Channel, and in answer to sig- 
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nals of distress approached her to render assistance. 
In rendering salvage services to the barque damage 
was caused to that vessel by the negligent navigation 
of the screw steamer, the two vessels coming into col- 
lision on three occasions. To recover for the damages 
sustained in these collisions, the owners of the barque 
promoted a cause of damage against the steamer, and 
subsequently an action for the recovery of salvage 
remuneration was brought by the owners of the 
steamer against the barque. On the two causes coming 
on to be heard together, the court held, that the own- 
ers of the barque were entitled to recover in the dam- 
age cause, and that the owners of the steamer were 
entitled to recover in the salvage cause. The C. S. 
Butler, L. R., 4 Ad. & Ec. 178. 





EXTRADITION OF CRIMINALS. 


It is a provision of the Hong Kong Ordinance, No. 2 
of 1850, that, where it may appear to a magistrate or 
court that there is probable cause for believing that a 
Chinese, who has taken refuge at Hong Kong, has 
committed “‘any crime or offense against the laws of 
China,” he may be imprisoned with a view to his being 
surrendered to the government of China: — 

Held, that the words “crime or offense’’ must be 
limited to those ordinary crimes and offenses which 
are punishable by the laws of all nations, and which 
are not peculiar to the laws of China, such as murder, 
robbery, theft, or arson, committed by a Chinese 
within Chinese territory, or in Chinese ships on the 
high seas; piracy, moreover, im certain circumstances 
would come within the ordinance, as for example if a 
Chinese went from the Chinese coast to plunder ships 
at sea, returning to China with his plunder. 

Where a Chinese, who had taken refuge in Hong 
Kong, was accused of having previously murdered a 
French Captain of a French ship at sea, it was held 
that he could rfot be imprisoned and delivered up to 
the Chinese government under the ordinance; on two 
grounds —1. That it could not be assumed without evi- 
dence, that there was any lawin China to punisha 
Chinese subject for a murder committed upon a for- 
eigner within foreign territory; and, 2. That, even if it 
could be so assumed, still the offense having being com- 
mitted within French territory, ought to be treated as 
an offense agaist French and not as an offense against 
Chinese law. 

Where some of a large number of Chinese coolies, 
who were being taken from China to Peru in a French 
ship, killed the captain and several of the French 
crew, and then took the ship back to China, they were 
held to have been guilty of piracy jure gentium. But 
the piracy was held not to be an offense against the 
law of China within the meaning of the ordinance. If 
they committed an act against the municipal law of 
any nation, it was against thatof France; and if they 
were punishable by the law of China, it was only be- 
cause they had committed an act of piracy, which jure 
gentium is justiciable everywhere. 

One of these coolies, who had taken refuge at Hong 
Kong, had been imprisoned with a view to being sur- 
rendered to the Chinese government on the ground of 
his having feloniously seized the ship at sea and mur- 
dered some of the crew, and had been brought up ona 
writ of habeas corpus, and discharged by the chief jus- 
tice of Hong Kong. Thereupon he was again arrested 
upon a warrant for piracy jure gentium. On being 
brought up again on a writ of habeas corpus, he was 
again discharged by the chief justice, on the ground 
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that he had been committed a second time for the 


same offense, contrary to the 6th section of the Habeas 
Corpus Act. On appeal it was held, by the judicial 
committee, that the first order of discharge should be 
upheld, but that the second order of discharge should 
be reversed. Attorney-General for the colony of Hong 
Kong v. Kwok-a-Sing, L. R., 5 P. C. 179. 

INSURANCE (MARINE). 

L., an agent of B., insured some goods belonging to 
B. that were being sent by ship from Montreal to St. 
John’s, Newfoundland. The insurance company’s 
agent issued to L. a “ certificate of insurance,” which 
stated that L. had insured the goods. It was the cus- 
tom of the company to issue subsequently a policy 
stating that “ X. Y., as well in his own name as in the 
name of every person to whom the same shall apper- 
tain,’ had insured the goods. Ona loss occurring, it 
was held (reversing the decision of the Court of 
Queen’s Bench, Lower Canada), that the omission in 
the certificate of the words ‘‘as well as in his own 
name,’’ etc., did not, either by the Canadian law or by 
the English law, preclude B. from suing the insurance 
company in his own name. 

Where goods are insured for a voyage, the time of 
the loss occurring is not necessarily the time when the 
peril is encountered and the vessel driven ashore. 

A ship, with some flour as part of her cargo, was 
seen in the Gulf of St. Lawrence on the 22d day of 
November, 1867, and nothing more was heard of her 
until May, 1868, when she was found ashore at Anti- 
costi, all hands having been lost. On the 29th of 
November, 1867, a violent storm had commenced in 
the Gulf, and there was strong probability that the 
ship was capsized and driven ashore in that gale. Part 
of the flour insured was subsequently saved and sold 
by an agent of the insurance company. The action to 
recover on the policy was not brought until March, 
1869. The policy containing a proviso that no action 
should be brought on it unless within a year after the 
loss was incurred, the insurance company contended 
that the assured was too late to bring an action :— 

Held, that the loss was not in its inception total, and 
only became so when it was found that it was impos- 
sible to carry the flour to its destination, and that it 
was necessary to sell it. Consequently the assured 
was not precluded by lapse of time from bringing his 
action. Browning v. Provincial Insurance Company of 
Canada, L. R., 5 P. C. 263. 

PRINCIPAL. 

The rule that an undisclosed principal may sue and 
be sued upon mercantile contracts made by an agent in 
his own name, subject to any defenses or equities 
which without notice may exist against the agent, is 
applicable to policies of marine insurance under the 
Canadian as well as under the English law. Browning 
v. Provincial Insurance Company of Canada, L. R., 5 


C. P. 263. 
SALVAGE. 


Life salvage: persons belonging to ship in distress: 
the merchant shipping act, 1854 (17 & 18 Vict. c. 104, s. 
458).—A steam vessel incurred serious damage by a col- 
lision, and her master ordered her boats to be got out. 
Some of her crew, without leave from the master, got 
into one of the boats and rowed away. The boat’s 
crew were afterward picked up at sea, and rescued 
from a position of danger, by a smack. In a salvage 
suit instituted on behalf of the owners and crew of the 
smack against the steamship; held, that the plaintiffs 
were entitled to recover in such suit salvage for the 
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service they had rendered. The Cairo, L. R., 4 Ad. & 
Ee. 184. 
SHERIFF. 

Action for false return of nulla bona: no seizure: 
prior writs fraudulent.—In an action against the sher- 
iff for a false return of nulla bona to plaintiff’s writ of 
Ri. fa. tor £125, it appeared that the defendant had not 
levied at all. There were goods of the execution 
debtor of the value of £50, upon which he might have 
levied. There were two writs of fi. fa. against the ex- 


ecution debtor for more than £50, lodged with the. 


sheriff prior to the plaintiff’s writ; but these prior 
writs were proved to be fraudulent as against credit- 
ors; the sheriff had, however, no information as to this. 
Held, that the plaintiff was entitled to recover the £50; 
that it was the sheriff’s duty to have levied, and the 
plaintiff might then have disputed the validity of the 
prior writs, and so obtained the proceeds of the levy. 
Dennis v. Whetham, L. R., 9 Q. B. 345. 

SHIPS AND SHIPPING. 

1. Plaintiff's ship with a general cargo sailed from 
London for Havre with some petroleum on board. 
Under the bill of lading the plaintiff was to deliver the 
petroleum at Havre, and it was to be taken out by the 
defendant within twenty-four hours after arriving at 
Havre, or ten guineas aday was to be paid for demur- 
rage. On the ships arriving at Havre, the authorities of 
the port made the captain take her away in consequence 
of the petroleum being on board. Thereupon he went 
to neighboring ports, but was not allowed to stay there. 
Returning to Havre, he discharged his general cargo, 
and no bill of lading having been presented to him, and 
no application having been made to him for the deliv- 
ery of the petroleum, he brought it back to London. 
On the shipowner claiming freight, back-freight, de- 
murrage and expenses, it was held, that he was entitled 
to freight, back-freight, and expenses. Freight is 
earned by the carriage and arrival of the goods ready 
to be delivered to the merchant. And although the 
petroleum could not be landed at Havre, it was in the 
port a reasonable time, during which the owner might 
have received it; and the freight was accordingly 
earned. 

In a case where no application for delivery is made, 
the captain may land and warehouse the cargo at the 
expense of the merchant; and where that is forbidden 
by the authorities of the port, he is not justified in de- 
stroying the cargo; but in the absence of advices he 
may take it to such a place as in his judgment is most 
convenient for the merchant, and may charge to the 
merchant all expenses properly incurred ; consequently, 
here the ship owner was entitled to back-freight and 
expenses. The demurrage and the expenses incurred 
in the ineffectual attempt to land at the neighboring 
ports were not allowed, but were looked on as part of 
the expenses of the voyage. Simpson v. Blues, L. R., 
7 C. P. 290, disapproved of. Cargo ex ‘‘Argos,” L. R., 
5 C. P. 134. 

2. An apprehension of capture founded on circum- 
stances calculated to affect the mind of a master of 
ordinary courage, judgment and experience, will justify 
delay in the prosecution of a voyage; and a ship is not 
answerable in a suit under section 6 of the Admiralty 
Court Act, 1861, for damage to cargo caused by such 
delay. Anderson v. Owners of ‘Sam Roman,’ L. R., 5 
C. P. 301. 

3. A vessel in tow during a thick fog, knowing that 
it was dangerous to proceed, did not order the tug to 
stop, and the vessel] in consequence ran aground. 











Held, in an action by the owners of the tow against the 
owners of the tug for damages, that the vessel in tow 
contributed to the accident. Smith v. St. Lawrence 
Tow-boat Company, L. R., 5 C. P. 308. 

4. A steamship seeing a sailing-vessel at a distance 
of two or three miles ought not, even if the lights of 
the sailing-vessel are not visible, to take a course which 
will carry her across the bows of the sailing-vessel. 

In a case of collision, even if the light of one vessel was 
invisible, the vessel will not on that account be held to 
have contributed to the collision, where the other 
vessel has pursued a course which of itself would suffice 
to produce the collision. 

A maneuver made too late to affect the collision 
does not make the ship liable as having contributed to 
the collision, even if the maneuver was erroneous. 

Where a steamship is approaching a sailing-ship, and 
does not kow what course the other ship is pursuing, 
it is her duty (whether the lights of the other vessel 
are visible or not) to take no decisive movement until 
she can ascertain it. 

The law does not appoint any particular place at 
which the lights should be fixed, but they ought to be 
placed so as to be properly visible. 

Semble, the fact that the lights of one ship are invisi- 
ble tothe other does not make the former ship con- 
tributory when the course pursued by the latter is not 
in itself prudent and judicious. The ‘*‘ Bougainville” 
and The “* James C. Stevenson.”’ Beal v. Marchais, L. 
R.,5 C. P. 316. 

5. A vessel in port was moored to a buoy, the use of 
which was sanctioned by the authorities, and, a storm 
being expected, she also had her anchor ready to drop. 
The mooring buoy broke and the vessel drifted. She 
attempted to cast anchor, but was prevented by inevi- 
table accident. She came into collision wifh another 
vessel which was properly moored. Held, that the first 
vessel had not contributed by negligence to the col- 
lision. 

Where the master of a ship takes all such precautions 
as a man of ordinary prudence and skill, exercising 
reasonable foresight, would use to avert danger, his 
owners are not held responsible because he may have 
omitted some possible precaution which the event 
suggests that he might have resorted to. 

When the authorities of a port permit vessels to 
moor, take in and discharge cargo at a certain buoy, it 
must be assumed that they sanction the use of the buoy 
and treat it as a proper and sufficient mooring place. 
Doward v. Lindsay. The ‘‘ William Lindsay,” L. R. 
5 C. P. 338. 


oe 





UNITED STATES SUPREME COURT ABSTRACT. 
HABEAS CORPUS. 


Where a prisoner shows he is held undera judgment 
of a Federal court, made without authority of law, the 
Supreme Court will, by writs of habeas corpus and cer- 
tiorari, look into the record, so far as to ascertain 
whether the fact alleged be true, and if it is found to 
be so, will discharge the prisoner. Ex parte Lange, 163. 


HUSBAND AND WIFE. 


1. The act of congress of July 2, 1864, which says 
that there shall be no exclusion of any witness in civil 
actions, because he is a party to or interested in the 
issue tried, does not give capacity to a wife to testify 





* From advanced sheets of 18 Wall. 
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in favorof herhusband. Lwucasv. Brooks, 436; and see it is not requisite that he should make a separate spect- 


Willett v. Fister, 91. 
IMPLIED REPEAL OF STATUTES. 

A proviso to an existing act, held to have been re- 
pealed by an act which ‘“‘ amended”’ the former act 
“ py striking out all after the enacting clause and in- 
serting in lieu thereof, the following;"’ this ‘‘follow- 
ing” being in part an iteration of the words of the 
section amended, and in part new enactments. Steam- 
boat Company v. The Collector, 478. 


INSURANCE. 


1. The use of the phrase “lost or not lost,’’ is not 
necessary to make a marine policy retrospective. It is 
sufficient if it appear by the description of the risk and 
the subject-matter of the contract that the policy was 
intended to cover a previous loss, if one, unknown, ex- 
isted. Insurance Company v. Folsom, 237. 

2. Where a policy, following the exact language of 
the application, insured on the Ist of- March, 1869, a 
vessel then at sea, ‘‘at and from the lst day of Janu- 
ary, 1869, at noon, until the Ist day of January, 1870, at 
noon,” nothing being said in either policy or applica- 
tion as to “lost or not lost,’’ nor about who was the 
master of the vessel, nor as to what voyage she was on: 
held, on a suit on the policy —and the company not 
having shown that the name of the master or the pre- 
cise destination were material facts — that the applica- 
tion had no tendency to show that the assured when 
he made the application did not communicate to the 
defendants all the material facts and circumstances 
within his knowledge, and answer truly all questions 
put to him in regard to those several matters. Ib. 


INTERNAL REVENUE. 

1. On an information under the ninth section of the 
Internal Revenue Act of July 13, 1866, which enacts 
that any person who shall issue any instrument, etc., 
for the payment of money, without the same being 
duly stamped, ‘‘ with intent to evade the provisions of 
this act, shall forfeit and pay,”’ etc:, an intent to evade 
is of the essence of the offense, and no judgment can 
be entered on a special verdict which, finding other 
things, does not find such intent. United States v. 
Buzzo, 125. 

2. Under the ninth section of the act of July 13, 1866, 
laying on the owners of steamboats a tax of “‘2!¢ per 
cent of the gross receipts from passengers,”’ the owners 
of a night-boat which receives a certain sum for the 
mere passage of persons (that is to say, for their barely 
being on the boat during its transit), and also a certain 
sum for the use of berths and state-rooms (which berths 
and state-rooms it was not obligatory on the passen- 
gers to take, or pay for), is chargeable with 244 per 
centum on the latter sort of receipts as well as on the 
former. Steamboat Company v. The Collector, 478. 

8. The proviso in the fourth section of the act of 
March 3, 1865, exempting a certain class of steamboats 
from a tax of 244 per cent, which was laid on all 
steamboats by the one hundred and third section of 
the act of June 30, 1864, fell by the enactment of the 
ninth section of the act of July 13, 1866. Ib. 

4. Under the twentieth section of the Internal Rev- 
enue Act of June 30, 1864, as amended by the ninth 
section of the act of July 13, 1866, it is not necessary 
that an assessor, in making a reassessment for defici- 
encies, should make his reassessment coincide, month 
by month, in the terms which it covers, with the 
monthly returns of the mafufacturer; that is to say, 





fication of deficiency for each defective return. Dan- 
delet v. Smith, 642. 

5. Nor, under the terms of the act of 1866, when the 
reassessment was made within fifteen months from 
the passage of the act, was it necessary that the reas- 
sessment should have reference only to returns made 
within fifteen months prior to the reassessment. Ib. 

6. Nor, under the act of March 2, 1867 (conceding 
that since the act of 1866 brewers are taxable, in the 
first instance, by stamps per barrel, and not on monthly 
returns), would a reassessment for deficiency be void, 
even though it had been made out on the principle of 
an assessment for false returns, under the previous act 
of July 13, 1866. Ib. 


INTERPRETATION OF LANGUAGE. 

The word “from” excludes the day of date. Best 
v. Polk, 112. 

JUDICIAL COMITY. 

1. Where, in suits brought ina State court to settle 
an alleged copartnership between the plaintiffs and a 
deceased partner, the Supreme Court of the State 
decided that there had been no sufficient service on an 
infant defendant who had succeeded to an undivided 
interest in the property of the deceased partner, and 
consequently that the lower court had had no authority 
to appoint a guardian ad litem for such infant, and 
therefore reversed a decree directing a sale of the prop- 
erty of the deceased, such adjudication is the law of 
the case, and is binding upon the Circuit Court of the 
United States in an action brought by a grantee of the 
heirs of the deceased against a purchaser at a sale 
under such decree. Galpin v. Page, 350. 

2. The thirty-fourth section of the Judiciary Act of 
1789, enacting ‘‘that the laws of the several States 

. shall be regarded as rules of decision in trials 
at common law in the courts of the United States, in 
cases where they apply,’ does not apply to questions 
of ageneral nature not based on a local statute or 
usage, nor on any rule affecting the titles to land, nor 
on any principle which has become a rule of property. 
Boyce v. Tabb, 546. 

JURISDICTION. 

1. Where special powers conferred upon a court of 
general jurisdiction are brought into action ina special 
manner, not according to the course of the common 
law, or where the general powers of the court are 
exercised over a class not within its ordinary jurisdic- 
tion upon the performance of prescribed conditions, a 
presumption of jurisdiction will not attend the judg- 
ment of the court. The facts essential to the exercise 
of the special jurisdiction must appear in such cases 
upon the record. Galpin v. Page, 351. 

I. Of the Supreme Court of the United States. 

(a) It HAS jurisdiction— 

1. Where a prisoner shows that he is held under a 
judgment of a Federal court made without authority 
of law, by writs of habeas corpus and certiorari to look 
into the record so far as to ascertain that fact, and if 
it is found to be so to discharge the prisoner. Ha 
parte Lange, 163. 

(b) It has Nor jurisdiction— 

2. As ofa“ final judgment,” or as of a “ final decree,” 
of any judgment or of any decree which does not ter- 
minate the litigation between the parties. Hence it 
has not jurisdiction of a judgment or decree reversing 
the judgment or decree of an inferior court, and 
remanding the cause for such other and further pro- 





108 


THE ALBANY LAW JOURNAL. 








ceedings as to law and justice shall appertain. A writ 
of error and an appeal to such a judgment and such an 
appeal dismissed. St. Clair County v. Lovingston, 628; 
Moore v. Robbins, 588. 

Il. Of the Circuit Courts of the United States. 

3. A case in which the plaintiff is a citizen of the 
State where the suit is brought and two of the defend- 
ants are citizens of other States, a third defendant 
being a citizen of the same State as the plaintiff, is not 
removable to the Circuit Court of the United States 
under the act of March 2d, 1867, upon the petition of 
the two foreign defendants. Case of the Sewing 
Machine Companies, 553. 

IIL. Of the District Courts of the United States. 

4. When acting as a court of admiralty they can 
obtain jurisdiction to proceed in personam against an 
inhabitant of the United States not residing within 
the district (within which terms a corporation incor- 
porated by a State not within the district is meant to 
be included), by attachment of the goods or property 
of such inhabitant found within the district. Atkins 
v. The Disintegrating Company, 272. 

LACHES. 


The general doctrines of courts of equity concerning 
lapse of time, laches, and stale claims, will protect the 
executors of a trustee sued after his death for matters 
growing out of his trust which occurred forty years 
before suit brought, which were known to the ancestor 
under whom the plaintiffs claim for over twenty years 
before his death, and where the suit is brought by those 
heirs fourteen years after his death, and two years after 
the death of the trustee, and where no person con- 
nected with the transaction complained of remains 
alive. Clarke v. Boorman’s Executors, 493. 

LANDLORD AND TENANT. 

A person in possession of land who takes a lease from 
another who has bought and claims the land leased, is 
estopped from denying the title of such other person, 
or showing that such person was but trustee of the 
land for him. Lucas v. Brooks, 436. 

LAST WILL AND TESTAMENT. 

1. A writing bearing even date with a paper having 
the form of and purporting to be the last will and tes- 
tament of the party, and disposing clearly and abso- 
lutely of all his estate,— which writing refers to the 
paper as the party’s ‘“‘ will’’ and speaks of itself as “‘a 
letter’? written for the information and government 
of the executors, so far only as they see fit to carry out 
the testator’s present views and wishes,— has no testa- 
mentary obligation, even though it direct the persons 
to whom it is written to allow such and such persons 
to have specific benefits named in specific items of 
property. Lucas vy. Brooks, 436. 

2. Comments on the worthlessness of rules of de- 
cision and of decided cases on the construction of 
wills, when the question is on the point. whether an 
estate in fee is devised or only a life estate with a 
vested remainder. Clarke v. Boorman’s Executors, 493. 





LEGAL PRESUMPTIONS. 


1. Those implied in support of the judgments of 
superior courts of general jurisdiction, only arise with 
respect to jurisdictional facts, concerning which the 
record is silent. Galpin v. Page, 351. 

2. And they are limited to jurisdiction over persons 
within their territorial limits, and over proceedings 
which are in accordance with the course of the common 
law. Ib. 








““MILITARY SERVICE OF THE UNITED STATES.” 


1. This expression as used in the act of March 3, 1849, 
“to provide for payment of horses or other property 
lost or destroyed” in, does not include the case of a 
contractor with the government transporting from 
port to port, remote from any seat of war. Stuart v. 
United States, 84. 

2. The said act, giving compensation for ‘damage 
sustained by the capture or destruction by an enemy,” 
a petition by a contractor for transportation of military 
supplies, to the Court of Claims for compensation, 
which represented that the party transporting was 
“attacked by a band of hostile Indians’? was held not 
sufficiently full and specific, the government not being 
at the time at war with the Indians. Ib. 

MOOT CASES. 


No opinion will be given on cases devised to obtain 
an opinion from the Supreme Court upon a state of 
facts not really existing. Bartemeyer v. Iowa, 129. 

NATIONAL BANKS. 


1. Organized under the National Banking Act of 
June 3, 1864, cannot, even by provisions framed with a 
direct view to that effect in its articles of association 
and by direct by-laws, acquire a lien on its own stock 
held by persons who are its debtors. Bullard v. Bank, 
589. 

2. A by-law giving to a bank a lien on stock of its 
debtors is not ‘“‘a regulation of the business of the 
bank, or a regulation for the conduct of its affairs,” 
within the meaning of the said act, and, therefore, not 
such a regulation as under the said act national banks 
have a right to make. Ib. 

3. Under the thirtieth section of the said act, na- 
tional banks may take the rate of interest allowed by 
the State to natural persons generally, and a higher 
rate, if State banks of issue are authorized by the 
laws of the State to take it. Tiffany v. National Bank 
of Missouri, 409. 

NEMO BIS DEBET PUNIRI, ETC. 


This maxim applied in the case of a court which, by 
one sentence, imposed fine and imprisonment (under 
a statute authorizing fine or imprisonment), and at the 
same term of the court modified the judgment by im- 
posing imprisonment instead of the former sentence. 
The second judgment held void. Ex parte Lange, 163. 

NEW YORK. 


1. A violation of trust growing out of a mistaken 
construction of a will by the executors, unaccompa- 
nied by fraudulent intent, is within the ten years 
statute of limitation of the State of New York con- 
cerning actions for relief in cases of trust not cogniza- 
ble by courts of law. Clarke v. Boorman’s Executors, 
493. 

2. The court expresses itself as inclined to the opin- 
ion that such a case is not within the protection of the 
statute which allows bills for relief on the ground of 
fraud, to be filed within six years after the discovery 
of the fraud. Ib. 

3. Where the party interested in his life-time had 
notice of the facts which constituted the ground of 
fraud alleged in the bill, and for eight years that he 
lived after the cause of action accrued to him, with 
notice of his rights and of the whole transaction, 
brought no suit nor set up any claim, his heirs are not 
entitled to the benefit of this exemption from the bar 
of the statute on the ground of recent discovery of 
the fraud. Ib. 
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NOTICE. 


Where in a proceeding to sell the real estate of a de- 
cedent for the payment of his debts the solicitor who 
presents the petition for the decree of sale is himself 
appointed trustee to make the sale, and himself be- 
comes bound in bonds for the performance of the du- 
ties belonging to such appointment, and himself makes 
all the motions and procures all the orders under 
which the trustee’s liability in the matter arises, he 
may, if he is liable for the non-payment of money 
which he was ordered by the court to pay, be sued 
without formal notice to him. He has notice in vir- 
tue of his professional and personal relations to the 
case. Brent v. Maryland, 430; Galpin v. Page, 350. 


OFFICIAL NEGLIGENCE. 

On a suit by the government against the sureties of 
a postmaster on his official bond, it is no defense that 
the government, “ through their agent, the auditor of 
the treasury of the post-office department, had full 
notice of the defalcation and embezzlement of funds 
of the plaintiff before them, and yet neglectfully per- 
mitted the said postmaster to remain in office, whereby 
he was enabled to commit all the default and embez- 
ziement,”’ etc. Jones et al. v. United States, 662. 


PARTIES. 


1. Where the assignees of a claim on a third party 
have parted completely with their interest in it, and, 
by a transfer, vested the entire title in others, they 
are not necessary parties in an equity proceeding by 
these others to enforce it. Butesville Institute v. Kauff- 
man, 151. 

2. Although a stockholder in a corporation may 
bring a suit when the corporation refuses, yet, as in 
such case the suit can be maintained only on the ground 
that the rights of the corporation are involved, the 
corporation should be made a party to the suit, and a 
demurrer will lie if it is not so made. Davenport v. 
Dows, 626. 

8. Where a railroad corporation, by mortgage, whose 
sufficiency to secure what it is}given to secure is doubt- 
ful, mortgages its property directly to all its bond- 
holders by name, to secure specifically to each the 
amount due on the bonds to him, no one bondholder, 
even when professing to act in behalf of all bond- 
holders who may come in and contribute to the ex- 
penses of the suit, can proceed alone against the com- 
pany, and ask a sale of the property mortgaged. Rail- 
road Company v. Orr, 471. 

PATENTS. 


I. General principles relating to. 

1. When, in a patent case, a person claims as an origi- 
nal inventor, and the defense is a prior invention by 
the defendant, if the defendant prove that the instru- 
ment which he alleges was invented by him was com- 
plete and capable of working, that it was known to at 
least five persons, and probably to many others, that 
it was put in use, tested, and successful, he brings the 
case within the tests required by law to sustain the 
defense set up. Coffin v. Ogden, 120. 

2. The mere change in an instrument or machine of 
one material into another is not the subject of a patent; 
the purpose and means of accomplishment, and form 
and mode of operation of each instrument—the new 
as of the old— being each and all the same. Hicks v. 
Kelsey, 670. 

II. Assignment of. . 

3. Where a person during the original term of a 





patent bought from one who had no right to sell it, a 
machine which was an infringement of the patent, 
and afterward himself bought the patent for the county 
where he was using the machine. Held, that on an 
extension of the patent the owners of the extension 
could not recover against him for using the machine 
after the original term had expired; but that such 
purchase of the interest in the patent, removed, as to 
the purchaser, all disability growing out of the wrong- 
ful construction of the machine then used by him, 
and rendered the use of it legal. Eunson v. Dodge, 414. 


——_+o—_—_. 


FRAUDULENT STATEMENTS AS TO VALUE. 


The following authorities sustain the article on 
‘fraudulent statements as to value.’ 9 Al.b L. J. 285. 

The extent of responsibility for a false representa- 
tion is thus defined in a recent case. (Barry v. Croskey, 
2 Johns. and H. 21.) Every man must be held respon- 
sible for the consequences of those statements upon 
which any one acts, and so acting suffers loss or injury, 
provided it appears that the representation was made 
with the direct intent that it should be so acted upon, 
and in the manner which occasions the injury or loss, 
and where such injury or loss is the direct and imme- 
diate consequence after representation so made. 
See also Collins v. Cave, 6 H. & N. 181; Taylor v. 
Scovill, 54 Barb. 34. 

In Mead v. Burns, 382 N. Y. 280, the court said, 
‘* Every contracting party has an absolute right to rely 
on the express statement of an existing fact, the truth 
of which is known to the opposite party, and unknown 
to him as the basis of a mutual engagement, and he is 
under no obligation to investigate and verify state- 
ments to the truth of which, the other party to the 
contract, with full means of knowledge, has deliber- 
ately pledged his faith.’ 

The court in Ellis v. Andrews in substance held that 
the vendee was guilty of negligence in relying upon 
the vendor’s affirmations. But how can one be 
guilty of negligence when “he is under no obligation 
to investigate and verify statements to the truth of 
which the other party to the contract has deliberately 
pledged his faith? ”’ 

All the cases hold that a false opinion of the value 
of the property offered for sale, expressed intentionally 
by the buyer to the seller, where there is no special 
relation or confidence or influence between the parties, 
and each meets the other on equal grounds, relying on 
his own judgment, is not sufficient to avoid a contract 
of sale. Story’s Com. on Kq. Jur. 197. 

A mistake in opinion of the value of property if 
honestly entertained, and stated as opinion merely 
unaccompanied by any assertion or statement untrue 
in fact, can never be considered as a fraudulent mis- 
representation. Hepburn v. Dunlop, 1 Wheat. 189; 
Irvine v. Kilpatrick, 3 Eng. L. & Eq. 17. 

In Morehead vy. Eades, 3 Bush, 121, the court refused 
relief on the ground that the facts were open to the 
inspection of both parties. But it is questionable how 
far that would excuse the party for obtaining an 
unjust advantage, either by suppression of the truth 
or suggestion of falsehood, unless the other party is 
guilty of unwarrantable disregard of the most obvious 
precaution to secure his own interests. The courts 
should not be required to be more careful to protect 
the interests of a party than he is to protect himself, 
perhaps, but an attempt to excuse courts from afford- 
ing relief, in clear cases of fraud and injustice, upon 





THE ALBANY LAW JOURNAL. 








———_— 


the ground that the party did not exercise all the vigi- 
lance which every one now sees he might have exer- 
cised, have an unsatisfactory relish about them, while 
on the contrary no one is ever heard to complain of 
courts affording relief in such cases, unless it be the 
parties guilty of fraudulent misrepresentations. 

The cases are very numerous where courts of equity 
have been asked to set aside sales upon the grounds of 
inequality between price and the value of the property, 
and where there has been more or less of misrepresenta- 
tions or concealment and they have generally mani- 
fested a creditable degree of readiness to interfere 
where the proof was clear and satisfactory in every 
respect, and there was no suspicion of misconduct or 
unwarrantable supineness on the part of the party 
complaining. Story’s Com. on Eg. Jur. 203 g; Wam- 
baugh v. Bimer, 25 Ind. 368. 

Hubbell v. Meigs, 40 N. Y. 480, holds that fraud is not 
established by merely proving the falsity of expres- 
sions of opinion and belief, founded upon information 
derived from others; but that knowledge of such 
falsity must be shown in addition. It seems from all 
the cases, except Ellis v. Andrews, that a mere expres- 
sion of opinion and belief as to value, if honestly 
made, is not actionable, and will not avoid a contract 
of sale. And whether a representation as to value is 
merely an expression of opinion of belief, or an affirm- 
ation of a fact to be relied upon, is a question of fact. 
Simar v. Canaday, 53 N. Y. 307. C. H. T. 


+ 
oo 


TRADE-MARKS. 


SUPREME COURT OF PENNSYLVANIA. 


Tue GLENDON IRON Co. v. UHLER ET AL. 





The name of a town or city gonnet be used as a trade- 
mark. 


Appeal from the Common Pleas of Northampton 
county. In equity. 

Opinion by Mrrcur, J. May 11, 1874. 

Glendon is the name of the town in which the busi- 
ness of each party is located and carried on. It is an 
incorporated borough. Being then the name of an in- 
corporated town, the main question is whether the 
appellant lawfully has the exclusive right to use it asa 
trade-mark. It is conceded as a general rule that the 
name of a town or city cannot be so appropriated as 
the exclusive property of any one. This view is well 
sustained by authority. High on Injunctions, § 673; 
Bispham’s Eq. 411; Wolf v. Gonlard, 18 How. Pr. 64; 
Brooklyn White Lead v. Massey, 25 Barb. 416; New- 
man v. Alvord, 49 id. 588; Candle v. Deere, Supreme 
Court of Illinois, 10 Am. Law Reg., 3 N.S. 694; Del. 
& Hudson Canal Co. v. Clark, 13 Wall. 311. 

It is contended by the appellant that this case is taken 
out of the general rule inasmuch as the trade-mark 
was adopted prior to the incorporation of the borough, 
and before there was any town in that place. No au- 
thority is cited which supports this distinction. The 
case of Wotherspoon v. Gurrie, Lord’s Journal, 18th 
April, 1872, is clearly distinguishable. It is known as 
the Glenfield Starch Case. It is true the injunction 
was there granted, but the complainant and respond- 
ent were not both engaged in carrying on the same 
business in the same town or city. There was no town 
nor city there. The Lord Chancellor says: * Glenfield 
isnotatown * * * it is not a parish, it is not a 
hamlet, it is not a district of any special character, but 








it was an estate of that name upon which some people 
seem to have erected some houses or manufactories, and 
upon which now some sixty people are living.”’ It will 
not do to apply to an incorporated borough in this 
State the same rule that may be applicable to an estate 
in England. Such a borough is essentially of a public 
nature, the estate is of a more private character. The 
name which an individual may give to his estate is un- 
like that which legislative sanction has given to a mu- 
nicipal corporation. The right of the public in each is 
radically different. 

The appellees did not falsely represent the place of 
their business location. Their pig iron was actually 
manufactured within the borough of Glendon. 

It is said in Canal Co. v. Clark, supra: ** True it may 
be that the use by a second producer in describing 
truthfully his products by a name or combination of 
words already in use by another, may have the effect of 
causing the public to mistake as to the origin or owner- 
ship of the product, but if it is just as true in its appli- 
cation to his goods as it is to those of another who first 
applied it, and who, therefore, claims an exclusive right 
to use it, there is no legal or moral wrong done. Pur- 
chasers may be mistaken but they are not deceived by 
false representations, and equity will not enjoin against 
telling the truth.’’ The appellees put upon their pigs 
the initials of their firm and the name of their town. 
That name was Glendon to the whole world. It can- 
not be that the previous appropriation by the appel- 
lants of the word which now is the name of the town, 
prevents any other manufacturer of pig iron, within 
its limits, from using the same word. If it be so 
now, it may continue through all coming time. The 
boundaries of the town may be enlarged; the borough 
may grow intoa city; the manufactories of pig iron 
may be multiplied, yet the word most expressive to 
indicate their locations must be denied to all save one. 
So far as the authorities go to restrain a manufacturer 
from the adoption of a truthful trade-mark, we will 
endeavor to enforce them. When asked to go further 
we must decline. If the effect of the incorporation 
of the appellants’ district of country into a town by 
the name of ‘“‘Glendon’”’ has been to deprive them of 
some of their former rights, they must submit to the 
consequences. As well might they complain of the 
increased taxation which the municipal corporation 
has probably imposed upon their property. By the 
creation of this new municipality they assumed new 
relative rights. They relinquished some which they 
previously possessed. The rights thereby given to the 
public became common to all citizens dwelling therein. 
We see nothing in the facts of this case, even as found 
by the master, to take it out of the general rule, which 
denies to one the exclusive use, as a trade-mark, of 
the name of the town in which the same kind of goods 
are manufactured by others. The commission of a 
lawful act does not become actionable, although it may 
proceed from a malicious motive. Jenkins v. Fowler, 
12 Harris, 308; Same, 4 Casey, 176. This view is de- 
cisive of the case. We will, however, add, that an ex- 
amination of the evidence has, in one respect, led us 
to a different conclusion than the one arrived at by 
the master. We are unable to discover satisfactory 
proof that the appellees adopted their trade-mark 
with the design of imitating the one used by the ap- 
pellants. The learned judge was entirely correct in 
diamissing the bill. 

Decree affirmed and appeal dismissed at the cost 
of the appellant. 
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NOTES AND QUERIES. 
NEw York, August 11, 1874. 


To the Editor of the Albany Law Journal: 

DEAR S1r— Please submit the following questions to 
your readers: “ A,”’ in his will, left all his estate, both 
real and personal, to his three children (all the children 
he had), * B,”’ “C” and “ D,” and to their heirs for- 
ever, share and share alike. ‘‘B’’ died intestate and 
unmarried before the death of A.” ‘‘A’’ recovered 
a judgment of $10,000 against “C.” ‘“C” died intes- 
tate, leaving one child, an infant. This infant and 
“D” are entitled to ‘‘A’s” estate. Can that judg- 
ment of $10,000 be set off as an advancement or other- 
wise against the share coming to ‘‘ C’s”’ child ? 

Yours respectfully, 
——— > ——— 
BOOK NOTICES. 
eneral Statutes of the State of New York, for the year 

1874. Albany: Weed, Parsons & Company. 

This volume of two hundred and thirty odd pages 
contains all laws of a public and general nature passed 
last winter, with notes and references to prior statutes 
and decisions, together with the concurrent resolu- 
tions, otherwise known as the proposed amendments 
to the constitution. Of the six hundred and fifty- 


T. 


The G 


three acts which received the signature of the governor 
only ninety-four are of a general nature —five hun- 
dred and fifty-nine being private or special acts. These 
annual volumes of General Laws furnish substantially 
all of the State legislation required by the practitioner, 
and are more convenient as well as economical in 
money and space than the Session Laws. 


A Treatise on the Law of Mechanics’ Lie 
Personal Property, by Samuel L. Phillips. 
tle, Brown & Company, 1874. 


on Real and 
Boston: Lit- 


The subject of this book is beyond doubt an im- 
portant one, but our first impression was that it was 
not a subject susceptible of being satisfactorily elab- 
orated in a treatise. It is entirely the creation of the 
statute; the machinery or methods by which the liens 
are acquired and foreclosed are peculiar, and each 
State has statutes of its own, and not infrequently, as 
in this State, different statutes for different localities. 
In view of these facts it seemed hardly probable that 
any thing of general value could be gathered from 
these disjecta membra. But a careful examination of 
the book satisfies us that Mr. Phillips was correct in 
asserting that such a treatise would be of great utility 
to the profession. 

We find less diversity among the laws of the several 
States than we had expected. In many instances they 
are mere re-enactments of each other, while in all 
cases they are so nearly alike as to make a judicial in- 
terpretation of one valuable in arriving at the mean- 
ing of another. This renders a compilation like the 
present almost as valuable as though the decisions had 
been made as to one statute. It renders it essential, 
however, that wherever the decision has reference to 
the statute, the language of the statute should be given. 
This the author claims that he has done, but we doubt 
if he has done so with sufficient fullness. We are in- 
clined to think that the book would have been more 
valuable had he condensed the text sufficiently to have 
enabled him to include the statutes of the different 
States in an appendix. . 

The author says in his preface: ‘‘The compiler of 


the following treatise has endeavored ‘in the prepara- 
tion of its pages to produce two results; namely, to 
make it as exhaustive as industry, with access to the 
library of congress, could accomplish, and to give in 
extenso every thing of value to be found in the decis- 
ions. That is, if we comprehend him, instead of giving 
“‘as succinctly as possible, the propositions decided by 
the court,’’ a practice in law writers which he con- 
demns, he has drawn largely from the reports. This 
method, while not the desirable one for law books gen- 
erally, was the best one for such a subject as Mechan- 
ics’ Lien —a subject of comparative recent origin, and 
the authorities as to which are not numerous nor har- 
monious. 

We do not hesitate to say that Mr. Phillips has pre- 
pared a thoroughly good and useful book. His ar- 
rangement of the subjects is natural and logical, and 
his treatment of them forcible and exhaustive. The 
volume is printed and bound in a very excellent man- 
ner. 
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NOTES. 


The Pacific Law Reporter of July 28th, says: “The 
San Francisco Bar Association embraced the opportu- 
nity of the presence of the distinguished jurist, David 
Dudley Field, in this city, for forty-eight hours, last 
week, en route from Australia to New York, to give 
him an improvised reception at their Club Rooms, 634 
Sacramento street. The San Francisco Bar Associa- 
tion is alive institution, embracing over one hundred 
and fifty prominent members of the bar, who oc- 
cupy a fine suite of rooms, extending one hun- 
dred and twenty feet from Commercial to Sacramento 
streets, embracing dining rooms, billiard rooms, smok- 
ing rooms, reading rooms, etc., and is really a social 
club, where most of its members daily lunch together 
at the usual recess of the courts from 1244 m. to 2 P. M. 
On the mere rumor that Mr. David Dudley Field might 
visit the rooms on Monday, they were more than 
usually filled, and the members of the bar had the 
pleasure of a brief interview witha gentleman whose 
connection with the revision of the law has already 
secured to him a permanent place among historic leg- 
islators. The old lawyers, whose labors had been in- 
creased by the result of his works, and the younger 
ones, whose studies had been shortened by them, were 
equally glad to take by the hand one whom all must 
recognize as facile princeps in his art. If the occasion 
was as pleasant to Mr. Field as it was to those who 
met him—and it seemed to be—it was a great suc- 
cess. Mr. Field appeared to be in excellent health and 
spirits.’’ 


The celebrated verdict of ‘‘ Not guilty; but don’t do 
it again,’ has been rivaled if not surpassed by the 
finding of a jury the other day at the Nottingham as- 
sizes. The case was an indictment for obtaining money 
under false pretenses, the prisoner, William Cowlen- 
shaw, being charged with falsely pretending that he 
was a certified schoolmaster. It was proved that he 
had answered in person an advertisement for a certi- 
fied schoolmaster for certain schools at Bingham; that 
he had stated his name to be Woodward, and said that 
he had been trained at Saltley, and had passed ninety- 
six scholars. In order to have done this he must have 
been a certified schoolmaster. He subsequently sent 
a copy of testimonials, which turned out to be false. 
He was then engaged as a schoolmaster until March, 
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was paid sums of money amounting to about £24, and 
entered into an agreement for a permanent school- 
mastership at £60 per annum, with half the govern- 
ment grant and a house and garden. After communi- 
cation with the education department, it turned out 
that the name of Samuel Woodward, assumed by the 
prisoner, was that of a schoolmaster since dead, under 
whom he had served as an assistant. The case having 
been summed up to them, the jury, after considera- 
tion, said: ‘‘ We find he has done wrong, but we recom- 
mend him to mercy.” The judge wished to know 
whether they found the prisoner guilty or not guilty, 
and the jury were understood to say that they found 
him “not guilty but recommended him to mercy.” 
This verdict was, jit appears, received with ‘some 
laughter;”’ and his lordship having explained to the 
jury that a recommendation to mercy was an unneces- 
sary appendage to an acquittal, they retired from the 
court to consider this explanation. In an incredibly 
short time they had mastered it, and returned into 
court with a verdict of not guilty. — Pall Mall Gazette. 


In the equity term, New York Common Pleas (Daly 
v. Grindley, August 10, 1874), Judge Larremore decided 
that where in a party wall a flue had been originally 
inserted by one of the owners, extending over the 
center line and separated by a single brick from the 
space of the adjacent proprietor, so that the latter 
could connect with the flue by merely removing the 
brick, he had the right to make the connection, sub- 
ject to the right of the other party to an action at 
law for any damages to the wall (not proved in this 
case), and to the adequate and summary remedy by an 
application to the proper municipal authorities if the 
safety of the wall should be endangered by the con- 
nection. Cases cited in opinion, to the point that the 
wall in question was a strict party wall: Webster v. 
Stevens, 5 Duer, 533; Eno v. Delvechio, 6id.17. As to 
the maxim, Sic utere, etc. Radcliff’s Ex’rs v. Mayor, 
cte., of Brooklyn, 4 Comst. 195. Judgment for defend- 
ant. 


Justice Donohue (Supreme Court, First District) has 
granted an order in Morange v. Kelly, restraining the 
applicant in proceedings to disbar from circulating 
printed copies of the charges—3,000 having been 
printed for circulation. The opinion says: “ It seems 
to me such is not only in the power, but it is the duty 
of the court, pending proceedings, to prevent the abuse 
of its powers. The court fully agrees with the appli- 
cant, that if he is successful in making out the facts 
charged, the party guilty of them should be punished; 
but until the General Term acts on his motion the mo- 
tion should not be made the cover for an attack. 
When his motion is heard and decided in his favor, the 
court will not restrain him from publishing such re- 
sults or the causes that led to it; but until that time it 
will take care that the power of a motion shall not add 
weight to charges remaining to be examined into and 
not yet established. The cases cited by the applicant 
the court fully concurs in. This is not an application 
to restrain the publication of a libel, but to restrain 
the applicant from using the machinery of the court 
to circulate statements under legal investigation. 


In summing up to the jury in a breach of promise 
case tried at Maidstone on Tuesday last, Bramwell, B., 
is reported to have said that he thought this was a 
class of actions really almost in one sense dishonest, 








for if the parties were asked, when the engagement 
began, whether they intended that it should be en- 
forced by law, they would say, ‘‘Oh, dear, no; cer- 
tainly not;” and yet, when it was broken, the 
wounded party went to law for damages. Moreover, 
he thought they were a very mischievous class of ac- 
tions, and he was very much against large damages in 
such cases, unless there were some very peculiar cir- 
cumstances in the case; for surely if either of the par- 
ties found that there was not so much affection as was 
supposed, it was better that the engagement should be 
putastopto. The plaintiff had lost a husband with 
an income of £400 a year, but then she could not have 
had the income without having him too, and as it was, 
though she had lost the money, she had also got rid of 
him ; and it did not appear that he much cared for her, 
so in one sense her loss was a gain. — Solicitors’ Journal. 


A novel use of the defense of purchase in market 
overt was made lately in the case of Richards v. Wil- 
liamson, before Vice-Chancellor Bacon. The plaintiff, 
Mr. Westley Richards, the well known gunmaker of 
Birmingham, is in the habit of supplying guns to Her 
Majesty’s government, marked with his trade-mark, a 
triangle, and the name Westley Richards, or Westley 
Richards & Co. Such of these guns as are defective 
are ordered by the government to be taken to pieces 
and disposed of as old stores or old metal. The defend- 
ant in the present suit had purchased a quantity of 
these old stores and made them up into fire-arms, in 
which the “‘ breach lock,”’ etc., were not of the plain- 
tiff’s manufacture, allowing the name and trade-mark 
of the plaintiff to remain on the lock plates and levers. 
The request of plaintiff that defendant would cease 
using the name and trade-mark being of no avail, a 
bill was filed for an injunction. Plaintiff’s case was 
that the public would be induced to believe by these 
acts of defendant that the fire-arms were made by 
Westley Richards, who would consequently suffer 
great loss of reputation and custom. The defendant’s 
contention that the purchase of the locks and levers 
was made in market overt was manifestly no defense 
under the circumstances. This defense when good 
can only fortify a title to goods; it cannot avail to 
protect a man in infringing upon the recognized rights 
of another. — Law Times. 


—_—__>—__—— 


If we were to judge from the number of cases re- 
versed by the Supreme Court of Illinois, we should say 
that the circuit judges of that State were an incom- 
petent set of men. According to the Chicago Legal 
News there are in the 61st Illinois one hundred and 
twenty-five cases, of which the decisions below were 
reversed in sixty-three cases. One circuit judge had 
one case only affirmed to five reversed. 


The Hon. Robert Earl, member of the Commission 
of Appeals, is warmly urged in many of the Demo- 
cratic State journals as a candidate for their party 
nomination for Judge of the Court of Appeals, to fill 
the vacancy caused by the death of Judge Peckham. 
The Utica Observer says: ‘‘ We know not what other 
names may be suggested in connection with the office, 
but in this section the feeling in favor of Judge Earl 
is so strong that it amounts to unanimity of sentiment. 
We hope and believe that he will be nominated, and we 
know that his name would increase the strength of 
the Democratic State ticket.” 
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MARRIED WOMEN AS ATTORNEYS. 


A late decision of the Court of Claims in the case 
of Mrs. Lockwood has raised an apparently new 
point in the thickening conflict which is impending in 
the social world, and has reached the purlieus, so dif- 
ficult to enter, of the Courts of Common Law — not 
what is proper for a woman to do; but what she can 
do if she will. The court in deciding her case have 
unsettled the old doctrine, that “where there is a 
will there is a way,” and have told the women of the 
United States that in any way they can fix it, “a 
woman is without legal capacity to take the office of 
attorney.” Now, while we would not quarrel with 
Mr. Justice Nott as to keeping women out of the 
courts by any fair means, for we think they can be 
better employed, we are sorry he has not furnished 
us a broader and more satisfactory ground to stand 
on, than any disqualification we can find in the com- 
mon law. It is getting to be rather late in the day 
to go back for the solution of such a problem to that 
dogma, that marriage merges man and wife into one 


at the expense of imposing upon her perpetual silence, 
except, so far, as she speaks through the stronger 
voice and organs of the male element of this marital 


unit. The world has been making sad havoc, especi- 
ally the female part of it, with the so-called sacred as 
. well as secular dogmas which in a former age it was 
content to observe. What shall we say of that often 
quoted direction of Paul who, being a bachelor, is 
to be supposed as wise in the management of wives, 
as maidens of certain age are proverbially held to be 
in the government of children — “let them ask their 
husbands at home, for it is a shame for women to 
speak in church,” while listening to the female preach- 
ers and prophets who hold forth in our churches and 
enliven the conventions of our strong minded 
women. And what becomes of this common-law uni- 
fication of the sexes by the amalgam of matrimony, 
when we read in our statute book that “a married 
woman may bargain, sell and convey her separate, 
real and personal property, can be sued in all matters 
having relation to her separate property in the same 
manner as if she were sole.’ And yet, not a word is 
said of how she is to do this, nor denying her the 
right of every citizen to come into court if she sues 
for her property, and telling her own story if any- 
body sees fit to to bring her in there by a suit. And 
if the converse of the proposition, “gui facit per alium, 
Sacit per se,” be good common law, what is there to 





hinder her in doing, by another, what she may do for 
herself, or doing for another what that other could 
himself do, even though she has given up a portion 
of her individuality by exchanging the independence 
of maidenhood for that self-assumed bondage of mar- 
ried life. Our books tell us that married women may | 
act as attorneys even for their husbands (Story’s 
Agency, § 7), or execute powers of appointment even 
in favor of their husbands (Sugd. Powers, 25). And 
although the agency here spoken of is that of “an 
attorney in fact,” while the State reserves to itself the 
right to prescribe the qualification of persons acting 
under a general retainer without special appointment, 
as “attorneys at law,” is it clear that the courts are 
bound to require of such attorneys any other or differ- 
ent qualities, than such as would give them the right 
to act under special appointments, provided the 
statutes regulating those things are silent upon the 
point ? 

Now if we understand the opinion of the learned 
Court of Claims, the conclusion to which they come, 
“that a woman is without legal capacity to take the 
office of attorney,” is rather by the way of inference 
than any express exclusion of all members of the 
female persuasion from the coveted ranks of licensed 
litigants at other folks’ expense. This opinion draws 
largely from the assumed analogy there is between 
the purely masculine duty of being a soldier, and the 
indeterminate privilege of doing forensic service, but 
seems to overlook the important distinction there is 
between an express exemption, by the legislature, of 
women from the performance of military duty be- 
cause of their physical incapacity, and an inferential 
exclusion from a service which, if we have not mis- 
taken the law, it is entirely competent for women to 
render. And as to the wife’s evading her responsi- 
bility for misconduct as an attorney, by pleading that 
“the misconduct occurred in her husband's presence, 
and that, at common law, it was by his compulsion,” 
we have been led to believe that there are things of 
which the law takes cognizance, as having been done 
by the wife, and holding her responsible for the 
same, where such a plea would not avail her because 
it assumes she is competent to judge and act for her- 
self, as, for example, keeping a bad house, which is 
infinitely more mischievous than pleading a bad plea 
or indulging in bad manners to a court. 

But, after all, we hope in what we have said, we 
are in the wrong, and that the Court of Claims are in 
the right in making the decision they have, even if 
we do not exactly see how it isdone. The profession 
is surely crowded enough already, and if all our 
quick-witted and irrepressible wives and sisters are 
to rush into it, may the Lord have mercy on the 
attorneys or their clients ! 

We are decided sticklers for women’s rights so 
long as nobody gores our ox. And all we have been 
afraid of, in reading the opinion upon which our 
claims to a monopoly are to rest, is, that some future 
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Mrs. Lockwood will try to get around it, by showing 

that the law of husband and wife has been sadly 

demoralized since the day when the amiable Lord 

Coke published to the world that absurd solecism in 

legal physiology, “ Vir et uxor sunt quasi unica per- 

sona, quia cor unum et sanguis unus.” 
——__—¢-<-e——— 


SUPREME COURT REPORTING. 


When, in October last was commenced a series of 
reports of the decisions of the Supreme Court of 
this State, which seemed to answer the essential re- 
quirements of the profession, it was hoped that the 
subject of Supreme Court reporting was put at rest, 
until the legislature should make provision for placing 
the matter in the hands of the justices; but M. T. 
Hun, who claims to be the “ official reporter,” inspired 
by an ambition to “relieve the court and the profes- 
sion,” has opened the subject by commencing still 
another series. We have delayed noticing the matter, 
until the new off-spring had progressed far enough to 
enable us to form a judgment as to its character and 
pretensions. 

The history of Supreme Court reporting in this 
State during the last four years is briefly told. Prior 
to 1869 it was carried on entirely as a private enter- 
prise. There were, and had been for years, three 
series, Barbour’s, Howard’s and Abbott’s, but neither 
series presented any thing like a systematic or com- 
plete collection of the decisions of the court or even 
the more important of them. Each reporter gave 
what he could get from judges and counsel, and very 
frequently all of them gave the same case. This 
duplication and triplication swelled the number of 
volumes, and became a serious burden to the pro- 
fession. 

In 1869 the legislature, with the intent of remedy- 
ing the evil, passed an act providing for the appoint- 
ment of a Supreme Court reporter; but instead of 
placing the appointing power where it properly be- 
longed, in the hands of the judges, it was given to 
the governor, the secretary of state and the attorney- 
general. 

This act provided that the reporter should issue 
not to exceed three volumes a year, at a price not to 
exceed $2.50 for a volume of not less than five hun- 
dred pages. 

Under this act, Mr. Lansing was appointed in 1869, 
and commenced a fourth series. The result was that 
the act only aggravated the evil instead of remedy- 
ing it. Instead of inaugurating a system which 
would bring to him all the decisions of the court, and 
so enable him to give such a collection as should 
satisfy the requirements of the bar, he adopted the 
method of his contemporaries and contented himself 
with reporting such cases as he chanced to get. 

By the constitutional amendment of 1869, the legis- 
Jature was directed to make provision for the appoint- 
ment of a Supreme Court reporter by the justices 





assigned to hold general terms. Ata convention of 
the judges subsequently held, the governor was asked 
to call the attention of the legislature to this provision 
and to request the necessary legislation for carrying 
it into effect. This the governor did, and a bill was 
introduced to that end. Now it so happened that 
one of the publishers of Lansing’s reports was at the 
time a member of the senate, and exerted his in- 
fluence successfully in defeating action on the bill. 
Similar bills. were introduced at the succeeding ses- 
sions, and similarly defeated. 

In the spring of last year, the New York Bar Asso- 
ciation appointed a committee to investigate the sub- 
ject of reporting in this State. That committee 
reported in May, but while it denounced the then 
existing series of reports, it recommended no plan for 
relief nor gave promise of any. 

In October, 1873, Mr. John D. Parsons, Jr., of this 
city, issued the first part of a series denominated the 
New York “Supreme Court Reports.” The publisher 
announced that the series would be issued in monthly 
parts, and would contain a report of all cases decided 
at General Term, and in which opinions were de- 
livered, and that to accomplish this end, he had con- 
sulted the judges, had secured their approval of his 
plan, and had made all necessary arrangements to 
secure copies of all opinions delivered. The series 
began with the cases decided in June, 1873, and the 
publisher has kept his promise to the letter for aught 
we have ever heard to the contrary. 

It shortly appeared, however, that the committee 
of the Bar Association had a plan of its own, under 
which it desired to do the reporting. In December 
this plan was announced, but it- was so obviously 
impracticable and cumbersome that it was received 
without favor. The “Supreme Court Reports” were 
received with favor, and so rapidly did they cut down 
the subscription lists of the other series, that in the 
early part of January the series of Mr. Barbour was 
discontinued and Mr. Lansing resigned. Mr. M. T. 
Hun was appointed to fill the vacancy created by Mr. 
Lansing’s resignation, but neither the resignation of 
the one nor the appointment of the other was at the 
time known to any one save the little coterie in 
interest. They were, as it were, concurrent acts — 
parts of the same plan, and brought about by the 
same diplomatist. 

Mr. Hun first endeavored to induce the justicés of 
the General Terms to pass an order requiring coun- 
sel to file extra cases and points for his use. He 
succeeded in the first department, but failed in the 
others. He then prepared and caused to be intro- 
duced into the legislature, a bill requiring counsel to 
file extra cases and points for his benefit, and direct- 
ing the judges to send him copies of opinions. He 
was compelled, however, to abandon this project. 
About the first of February, two bills were introduced 
providing for the appointment of a reporter by the 
judges — one prepared by Mr. Hun, and the other 
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by one of the editors of the “Supreme Court Reports.” 
The former provided for an appointment to be made 
at a meeting to be held at a time and place to be 
designated by the presiding justice of the general 
term of the first department, and that “the said 
reporter shall publish, in each year, so many volumes, 
containing the decisions of the Supreme Court, both 
of the special and general terms, as shall, in his opin- 
ion, be desirable. The volume of reports shall be 
published at a price not exceeding two dollars and 
fifty cents per volume of not less than five hundred 
pages.” 

The other bill provided that the appointment should 
be made at the convention of the judges, directed to 
be held in Albany on the first Wednesday in August, 
pursuant to section 13, chapter 408, Laws 1870, 
and that “the said Supreme Court Reporter shall 
report the cases promptly, and shall publish in each 
and every year so many volumes as the justices of 
the Supreme Court designated to hold general terms 
shall direct. Each volume of said reports shall con- 


tain not less than seven hundred and fifty pages of 
the size and style of the first volume of the New 
York Supreme Court Reports, and shall be published 
at a price not exceeding four dollars and fifty cents 
No salary shall be paid the said 


per volume. 
reporter.” 

The author of each bill was heard in its behalf by 
the judiciary committee of both houses. In March 
the senate passed Mr. Hun’s bill, and it went to the 
assembly. That committee reported it without re- 
commendation toward the close of the session, but 
its consideration was not reached before the final 
adjournment. 

Of the relative merits of the two bills we do not 
purpose to speak at length. The chief difference was 
as to the size and price of the volumes. At first blush 
one would naturally suppose that Mr. Hun’s bill pro- 
posed the cheaper series, but such we are satisfied 
was not the fact. We have ascertained beyond any 
question that seven hundred and fifty pages of the 
size and style of the first volume of the New York 
Supreme Court reports will contain at least double 
the amount of matter contained in five hundred 
pages of the size and style of the ordinary reports, 
say Lansing’s or the Court of Appeals reports. We 
have ascertained this by printer’s measurement, and, 
also, by count of words. If the number of cases 
reported were to be taken as a standard the result 
would be still more decisive, for while the number of 
cases reported in a volume of Lansing was about 
eighty, the first volume of the Supreme Court reports 
contains over two hundred. Such being the fact the 
volume proposed by Mr. Hun would in the end be 
the more expensive, as it would require twice the 
number of volumes to contain the decisions; and not 
only would it be more expensive, but it would be 
more inconvenient, as it would involve the handling 
and examination of double the number of volumes, 





The decisions of the general terms (in which opin- 
ions are written) will not vary much from seven 
hundred, and to report these would require at least 
seven volumes of the size and style proposed by Mr. 
Hun, while it would require only three and a half 
volumes of the other size and style. 

It was these considerations, and others of a like 
character, that induced the Judiciary Committee of 
the Assembly to report the Senate bill without recom- 
mendation. 

In the preface to a pamphlet report issued by Mr. 
Hun, he says: “The influence of gentlemen now 
engaged in the publication of unauthorized reports of 
the decisions of the Supreme Court, was successfully 
used to defeat this legislation, after the bill had 
passed the Senate and had been reported by the 
Judiciary Committee of the House.” The remark 
was evidently directed to the gentlemen connected 
with the “Supreme Court Reports” series, and is, as 
we happen to know, not true. Those gentlemen used 
their influence before the committee to secure the 
passage of the bill prepared by them, precisely as 
Mr. Hun and Mr. Banks used their influence in 
behalf of their bill, and nothing more. Had the 
report of the committee been reached in its regular 
order it would undoubtedly have received the con- 
sideration of the House. The early adjournment 
prevented this. An attempt was made to call up the 
report out of its regular order, but this was objected 
to, and thereby defeated, by a member in no wise 
interested in the matter of reporting, and who ob- 
jected solely on the ground that he was interested in 
other matters to which he desired the attention of the 
House. Thus much for the recent history of this 
subject. 

About the first of July Mr. Hun issued the first part 
of a report started by him. In his preface he says he 
had been induced to it by “the hope of relieving the 
courts and the profession from the further continu- 
ance of the serious evils existing in the present mode 
of reporting.” 

The hope is laudable, provided it is honest. On 
that point we express no opinion. With a series of 
reports established and running, that gave all that he 
claims he will give; that he nowhere pretends he 
will improve upon, and that was received with entire 
satisfaction by the Bench and the Bar, he comes to 
the front with still another series that is substantially 
an imitation and a copy, in “the hope of relieving the 
courts and the profession from the further continuance 
of the serious evil.” His claims to the patronage of 
the profession are twofold: Ist. He is the “author- 
ized” reporter. 2d. He promises to sell his reports at 
$2.50 per volume. The first is hardly worthy of 
notice. He was appointed under a statute substan- 
tially abrogated by the constitution, and which is not 
recognized by more than one or two of the judges of 
the State as of any force. But even if it were in 
force, his only title to patronage should rest upon his 
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merit as a reporter. Unless he could improve upon 
existing series he was not justified in beginning 
another. 

The second ground is more solid. If Mr. Hun can 
publish the same matter, and as well prepared, in a 
volume for the price of $2.50, that Mr. Parsons pub- 
lished for $5.00, then Mr. Hun’s series ought, and 
undoubtedly will, succeed. This he cannot do with- 
out a positive loss to the publisher, unless his book 
should reach a circulation never yet attained in this 
State by a series of Supreme Court reports. The 
Court of Appeals reports can be sold at $2.50 with a 
profit to the publisher, because, Ist, the reporter's 
salary is paid by the State; 2d, there is no expense 
attending the getting of the opinions; 3d, the edi- 
tion is very large, and 4th, the volumes are not so 
large—that is, do not contain nearly so much matter 
as the “New York Supreme Court Reports.” The 
cost of procuring copies of opinions for a volume of 
the “Supreme Court Reports” and the editing thereof 
exceeds the sum of two thousand dollars; while the 
cost of composition, stereotyping, printing, paper and 
binding exceeds considerably double that sum. Sup- 
posing the edition to be 2,000 copies—a circulation 
which no series of reports of the Supreme Court has 
ever reached in this State, and the price to be $2.50, 
the publisher would lose on each volume at least a 
thousand dollars. Publishers are not such philan- 
thropic and disinterested individuals that they are 
likely to continue such an affair long unless they have 
some ulterior object in view. 

The fact that Messrs. Banks and Hun have begun a 
volume that they promise “to subscribers ” for $2.50 
is, of itself, nothing. The publishers concede, we 
are told, that they will lose money by it, but they are 
willing to lose now in the hope that they can crowd 
out the other series and have the field to themselves. 
In such an event either the size of the volume would 
be decreased or the price increased. This we state, 
of course, only as a probability. Indeed, we have 
occasion to know that the promise as to the price is 
not, in all cases, kept even now, as we were required 
to pay $2.50 for the first part, containing only a frac- 
tion of the volume. 


—-9e——_ 


CURRENT TOPICS. 


The recent judicial changes in New Hampshire, 
which resulted in displacing Judges Doe, Sargent and 
Smith from their positions in the highest court of the 
State, were, to say the least, of doubtful expediency 
and propriety. If political reasons governed in mak- 
ing the change, as has been stated, the act is posi- 
tively disgraceful to the dominant party in New 
Hampshire. We have always deprecated any attempt 
at making political qualifications a criterion in the 
selection of judicial functionaries. And it is 
especially deplorable in our view to make political 
considerations alone an excuse for the removal of 





judges whose ability, learning and integrity are beyond 
question, and unsurpassed. Without disparagement, 
it may be said that Judge Doe is one of the most 
learned and indefatigable jurists who have adorned 
the bench of this country for many years. His 
opinions exhibit the utmost research and elaboration, 
and his work showed him to be wedded to a purely 
judicial life. His removal is a loss not only to the 
judiciary of New Hampshire, but to American juris- 
prudence. 





The subject of neutral rights at sea, which has be- 
come more than usually interesting at present in 
Europe, and which was brought home to us with 
exceeding vigor in the case of the Virginius, is a sub- 
ject which is always likely to be troublesome. A 
writer in Berlin, Germany, thus sets forth some of 
the reasons for the peculiar difficulties attending the 
adjustment of neutral rights. He says: “War on 
land is confined, according to international laws, to 
the territorial dominions of the combatants. In a 
war at sea the waters surrounding the dominions of 
the combatants and the open sea itself are the scenes 
of action, and even the ships of the combatants are 
not prevented from entering neutral waters. Indeed, 
the greatest part of the ocean is placed at the disposal 
of the nations at war. It is evident that from these 
circumstances a series of peculiar relations of the 
combatants in a war at sea to the neutral powers 
have arisen, and likewise that many curious customs 
and usages under such circumstances are still in 
vogue.” It is not unlikely that neutral rules will be 
the great bane of contention in any effort to codify 
international law. 


Whatever may be said of the propriety of Senator 
Conkling acting as counsel in behalf of the New York 
Central and Hudson River Railroad in the celebrated 
tax case, the language which he used in court in 
defending himself from the imputations of the non- 
professional press is, on general grounds, worthy of 


attention and commendation. The Senator said: 
“In England, a barrister offered a retainer who 
should refuse it or throw up the case for fear that 
obloquy might fall on him for doing his duty, would 
forfeit his prestige and standing as a member of the 
bar. If the retainer were against the crown, and he 
should falter, he would be held in meaner estimation 
than if he refused to appear against the humblest 
peasant in all the realm. The memorable language 
of Lord Brougham, on the trial of Queen Caroline, 
was only a passionate outpouring of this chivalric 
sentiment. In this country the morale of the profes- 
sion in this respect has not yet reached the standard 
which has long been maintained in Westminster 
hall; but I would hold myself unworthy a place on 
the rolls if, being asked to argue a case involving a 
great sum of money, the reputations of many and the 





interests of many more, and involving also grave 
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questions of law, I should shrink from standing at 
the bar of the country and vindicating, as best I 
could, the constitution, the law and the right, even 
for an unpopular or hated client, because political 
opponents or slanderers might defame me for doing 
it. I give my gage that if the time shall ever come, 
politics or no politics, when I am afraid to brave such 
dangers — afraid to hew to the line of professional 
integrity and fidelity, let the chips fly where they 
may, I will confess myself unworthy to stand before 
a court— unworthy membership of the bar— un- 
worthy the association of men who place truth and 
honor above the passionate discords, the groveling 
resentments or the acclamations of the hour.” 


A brief report of the proceedings of the American 
Social Science Association, at its general meeting for 
1874, has reached us. We look in vain for any im- 
portant contributions to legal science, if we except 
the paper of Dr. Woolsey on ‘The Exemption from 
Capture of Private Property upon the Sea.” One 
would infer that the department of jurisprudence is 
either not well filled by the association, or else the 
intimate relations and inter-dependence of juris- 
prudence and sociology are not sufficiently apprecia- 
ted by the association. But in the committee for the 
department of jurisprudence we notice such names as 
J. B. Thayer, Emory Washburn and O. W. Holmes, 
Jr. — men whose attainments and sympathies amply 
qualify them for tracing out the social relations of 
law, and for devising schemes of law reform. Let 
us hope that another year will witness greater activ- 
ity in the jurisprudence-department of the associa- 
tion. 





The association for the reform and codification of 
international law, established last year in Brussels, 
will hold its second annual meeting at the Hétel de 
Ville, Geneva, on September 7. It is expected that 
the conference will be attended by many eminent 
publicists of Europe and America. The Law Maga- 
zine and Review says: “ The English bar will likewise 
be represented. Sir Vernon Harcourt, Mr. Hinde 
Palmer, Mr. Osborne Morgan, Sergeant Simon, and 
others have been invited to attend. Mr. Thomas 
Webster will read a paper on Property in Intellectual 
Labor; Mr. H. D. Jencken, the general secretary of 
the association, has agreed to bring forward in a 
treatise he has prepared, the very important question 
of ‘The International Laws regulating Negotiable 
Securities,’ including bonds and shares. Professor 
Amos and Professor Leone Levi will also, it is hoped, 
be present, and contribute their share to the valuable 
matters to be considered at the conference.” 





It is with regret that we announce that Col. S. 8, 
Fisher, of Cincinnati, was drowned August 14. 
He was en route with his son to Havre de Grace, by 








water, having embarked in a small iron boat at 
Elmira, N.Y. While passing through the Conewago 
Rapids, about fourteen miles below Harrisburg, he 
and his son were drowned. Col. Fisher was the first 
Commissioner of Patents under President Grant’s ad- 
ministration, and was considered one of the ablest of 
our patent lawyers. He was the editor of “Fisher's 
Reports,” consisting of several volumes of cases aris- 
ing under letters patent for inventions, determined 
in the circuit courts of the United States. 


————— 


NOTES OF CASES. 


In N. ¥. Guaranty and Indemnity Co. v. Flynn, the 
New York Court of Appeals recently held that in an 
action to recover possession of personal property in 
case a return cannot be had, the prevailing party is 
entitled to the value of the property at the time of 
the trial, and not at any intermediate time between 
the taking and the trial. This decision may be re- 
garded as settling the vexed question in New York, 
which has been agitated ever since Cortelyow v. 
Lansing, 2 Caines’ Cas, 200, as to what is the true 
measure of damages in case of a conversion. In 
Baker v. Drake, 8 A. L. J. 340, the N, Y. Court of 
Appeals decided that in an action to recover damages 
for a wrongful conversion of stocks, the measure of 
damages was not the highest market value which the” 
stocks had reached between the time of the conver- 
sion and the trial. The court in that case gave a 
very elaborate examination of the authorities, and 
overruled all cases in New York State holding a con- 
trary doctrine ; but the decision was a negative one, 
and did not state what the measure of damages act- 
ually was. In NW. Y. Guaranty and Indemnity Co. v. 
Flynn, supra, the measure of damages was positively 
decided. Whether the rule finally adopted by this 
court is the most reasonable or logical one, may 
be open to consideration. And it seems to us 
that a better rule would be the value which the owner 
of the property converted might have (probably) 
realized at any time between the conversion and the 
trial, had no conversion taken place. This, of course, 
would not necessarily be the highest value; for the 
owner might not avail himself of the highest price. 
But the value would be such as the owner might 
reasonably be expected to have realized, had the 
property remained in his possession at any time be- 
fore trial. This would be for the jury to determine. 
There may be some difficulties in the application of 
this rule, but we think it not impracticable. 

There are some recent cases in other States that 
hold the measure of damages to be the value at the 
time of conversion, with interest to the time of trial. 
See Sturges v. Keith, 11 Am. Rep. 28; 57 IIl. 451; 
Boylan v. Huguet, 8 Nev. 345. For an able and ex- 
haustive discussion of this subject, see Sedgwick on 
Damages, 6th ed., 590, 609, note entitled “Rule of 
intermediate higher value.” 
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In Sloan v. Holliday, 30 L. T. N.S. 757, the Court of 
Queen’s Bench decided an interesting question in the 
law of easements. This was an action for trespass 
over plaintiff's yard at the back of defendant’s house, 
and it appeared that for upwards of twenty years, dur- 
ing which defendant had occupied his house as a dwell- 
ing-house, he had possessed a right of way across the 
yard to his back-door for himself and his friends. 
During the last two years defendant had opened a 
small shop in one room of his house, and a few cus- 
tomers had crossed the yard for the purpose of going to 
the shop by the back door. Held, that this was not 
such an alteration in the dominant tenement, as con- 
stituted an excess of defendant’s user of his right of 
way. The judges in their opinions desired to say 
that they confined themselves strictly to the circum- 
stances; but Blackburn, J., made the remark, in the 
course of his opinion, that “when the user is limited 
to the right of persons going to the house the num- 
ber of persons would not constitute an excess.” 


. In Barnaby v. Earle, 30 L. T. N. 8. 760, the Court 
of Queen’s Bench adjudicated an important point 
which is pertinent under the New York Code of Pro- 
cedure. A bond for the payment to plaintiff of the 
sum for which he had obtained a verdict “if the de- 
termination of the action should be in favor of the 
plaintiff” was given by the defendant and others. 
A rule was afterward obtained to set aside the verdict 
for the plaintiff, which rule was afterward discharged. 
Thereupon, on November 15, 1870, defendant gave 
notice of appeal but bail was not put in as required 
by law ; and no further steps were taken to prosecute 
the appeal. On April 9, 1872, plaintiff having brought 
an action on the bond, the defendant pleaded that 
the former action was undetermined in favor of plain- 
tiff. Held, that as there was, at the commencement 
of the present action, a judgment in favor of plaintiff 
and no stay of execution thereon, such a state of 
things amounted to a “determination ” of the former 
action in favor of plaintiff within the meaning of the 
condition of the bond. Quain, J., who delivered the 
opinion, said: “Had the defendant, by putting in bail 
or otherwise, obtained a stay of execution on the 
judgment, we are disposed to think that then, though 
there would still have been a valid judgment in favor 
of the plaintiff, there would not have been such a 
determination of the action in his favor as is contem- 
plated by the condition of the bond. But where, as 
in this case, the plaintiff has obtained a judgment in 
his favor, and isin a condition to enforce it by exe- 
cution, the action, as far as he is concerned, may be 
properly said to be determined in his favor.” 

re ae 


The Circuit Court in Chicago has given a decision in 
the famous ecclesiastical case of Bishop Whitehouse v. 
Rev. Mr. Cheney, holding that Mr. Cheney was never 
legally deposed from the ministry, and therefore dis- 
missing the bill brought to restrain him from preaching 
in Christ Church, Chicago. 





RATIONAL LAW-MAKING. 


Among the r dations contained in the re- 
cently published Report of the Select Committee on 
Public Departments is one to the effect that the 
Statutes of the Realm should in future be printed in a 
form which will admit of the volume comprising the 
year’s legislation being sold at about five shillings. 
The committee thinks that the issue of Acts of Parlia- 
ment in a cheap form is a matterof great public im- 
portance, since it would furnish to all classes an 
opportunity of informing themselves upon the laws 
which they are expected to obey. As the recom- 
mendation stands, the discrepancy between the end 
proposed and the means suggested for its attainment 
is very considerable. The publication of the statutes 
at the rate of five shillings a volume might be valuable as 
an indication of the disposition of the Government to 
make its subjects acquainted with the laws under 
which they live, but this is about all that can be said 
in its favor. Very few persons would care to pick out 
the provisions which specially affect them from the 
ponderous volume which contain the annual results of 
Parliamentary wisdom. The mere table of contents 
would throw most unlearned readers into hopeless con- 
fusion; and if any person more persevering than the 
rest succeeded in getting hold of thestatute he was in 
search of, he would eventually be confounded by the 
technical language and the frequent references to other 
acts not contained in the same volume. It may be 
questioned whether the authors of this recommenda- 
tion are themselves in the habit of studying the laws 
which they assist in passing. At the same time the 
object which the committee has in view is one of real 
importance. In England, punishment is in too many 
cases the principal machinery for diffusing a knowl- 
edge of law. Certain acts are forbidden, and certain 
acts are enjoined, but a great part of the community 
only discovers what these acts severally are, by suffer- 
ing, or seeing others suffer, for doing or not doing 
them. The criminal class, indeed, learns to distin- 
guish between the offenses which involve penal servi- 
tude and those which are let off with imprisonment; 
but there is a much larger class which lives in almost 
total ignorance of the laws which are supposed to 
govern its conduct, and by consequence furnishes 
many unintentional recruits to the criminal class. 

There must be a considerable number of offenses 
which would never have been committed if the 
offender had clearly taken in beforehand that he 
was bringing himself within the grasp of the law. If 
even a few persons can be kept from breaking the law 
by being made more familiar with its provisions, it will 
clearly be a cheaper process than giving them 
an experimental acquaintance with the penalties 
which they incur by their ignorance. Besides 
this, a better knowledge of what the law com- 
mands or forbids might sometimes save people 
from making blunders which, as regard results, 
may not be less disastrous than actual crimes. There 
is a good deal of ignorant wrong-dealing — with 
trust property for example — which is not fraudulent, 
but yet produce as much misery as though it were 
fraudulent. If the principles of the laws affecting 
trustees were better known most of this might be 
avoided, and they would better know if the laws 
themselves could be had in a cheaper and more intel- 
ligible shape. Trustees would then contract a habit 
of looking at the law before dealing with the funds un- 
der their care, and the existence of greater facilities 














THE ALBANY LAW JOURNAL. 


119 











for gaining a knowledge of a trustee's duties might in- 
duce many cautious men to accept the office who are 
now deterred by the sense of their own ignorance and 
of the risks which that ignorance involves. A further 
gain would be found in the removal of one cause of the 
impunity which offenders of the law too often en- 
joy. Those who are injured by breaches of the law do 
not know what means of redress have been provided 
for them, and they consequently sit down patiently 
under wrongs for which they would otherwise seek 
compensation. It would be rash to say that the diffu- 
sion of this knowledge would always benefit its posses- 
sor, inasmuch as even a succesful suit is usually a costly 
gratification. But it would benefit the community at 
large, since it would make many wrong-doers hesitate 
before incurring penalties which they now disregard 
because they feel assured that the law will not be put 
in force against them. What is really wanted for this 
purpose is cheap and convenient editions of separate 
acts or groups of acts, especially of those which affect 
the less educated classes. Some acquaintance with 
law is desirable for every one, but it is most of all de- 
sirable for those who from various circumstances are 
least likely to possess it if it is not designedly brought 
within their reach. Something more would be needed, 
however, than the bare text of the act of Parliament. 
Such editions as we have in view should be accompan- 
ied with a plain and untechnical statement of what the 
act purports todo. The best drawn statute needs to 
be supplemented in this way before it can be adopted 
for popular use. It would be further desirable that to 
each act or group of acts, there should be prefixed a 
concise explanation of a few elementary legal concep- 
tions. It ought not to be impossible to give reasons 
why laws ought to be obeyed, or why contracts should 
be enforced, which would secure a more intelligent ac- 
quiescence than can be extorted by that vague dread of 
the police or of a “lawyer's letter’? which at present 
constitutes toa large part of the population the sole 
sanction in civil and criminal matters. If these edi- 
tions were thoroughly well prepared and were pub- 
lished at a sufficiently low price, contemporary statute 
law would not remain the sealed book which it is to 
the vast majority of Englishmen. 

A more remote advantage following upon the adop- 
tion of this plan would be seen in the preparation of 
the acts thus popularized. In proportion as it became 
recognized that laws are meant to be understood, and 
understood by those to whom they are addressed, as 
well as by the experts who expound them, Parliament 
would be forced to give up passing laws which are un- 
intelligible. The mystery and confusion of many acts 
are due, not so much to the inherent difficulty of 
the subject-matter as to the carelessness of those 
who make them. It is a constant complaint of the 
judges who have to interpret acts of Parliament that 
they have been passed in a shape which will not allow 
of any uniform and consistent sense being put upon all 
parts of them. The judge has to pick out what seems 
to be the meaning of the principal provisions, and to 
neglect or put a gloss upon other provisions which con- 
flict with this. If a statute had to be explained as soon 
as passed, it would be necessary to create a competent 
legal staff for this express purpose, and after this staff 
had reported several times that such and such a new 
act was so obscurely worded that, until the opinion 
of the judges could be taken upon it, it would have 
to be issued without the customary explanation, it 
would probably be found convenient to consult the 





legal department as to the effect of a bill before it had 
been read a third time. By this means amendments 
in committee would come to bear their true character 
— that of instructions to the draftsmen as to the pur- 
pose of the modifications to be introduced into the 
original bill. At present, however intelligible a bill 
may be when it is first introduced, there is no security 
that it will not become utter nonsense by the time that 
it has got through committee. A number of contra- 
dictory amendments are proposed, some of which are 
adopted in part, others altogether —some in the form 
in which they are at first conceived, others after 
they have been amended in their turn. It is nobody’s 
business to see that these changes are properly dove- 
tailed into the bill, still less that they harmonize with 
the unamended parts of it, or with one another. It 
is quite possible that every clause of a large measure 
may have been altered during its passage through 
committee, and that, in order to make it attain what 
has now become its object, the whole structure of the 
bill ought to be recast. The existence of a parliamen- 
tary legal department would make this process com- 
paratively simple. Instead of members undertaking to 
alter the wording of each separate clause, they would 
propose their amendments upon each section, and the 
original words, together with the change ordered to be 
introduced instead of them, would go back to the legal 
department to be put into proper form. 

By slightly extending the functions of this depart- 
ment the time of the House of Commons might be very 
much economized. At present nothing is known of 
the contents of a bill upon its first introduction except 
what can be gathered from the statement of the 
member who asks leave to bring it in; and when, as 
not unfrequently happens, leave is given without any 
thing more than the title of the bill being read, there 
is no opportunity of explaining its provisions until 
the debate on the second reading. If every bill were 
printed before leave was asked to bring it in, and 
further, if every bill were prefaced by a statement of 
the objects which it proposed to effect, and the means 
by which this object was to be attained, members 
would know beforehand whether these objects were 
such as they desired to see achieved, and whether 
the means proposed seemed calculated to achieve 
them. If the majority of the House were satisfied 
that the objects set forth in the bill were inexpedient, 
the discussion would naturally be taken on the motion 
for leave, and, unless the mover could change the 
opinion of the house upon the merits of his bill as set 
out in the preliminary statement, it would be rejected 
at that stage instead of taking up valuable time some 
weeks later. In the case of bills the objects of which 
were primd facie good, such an explanation would 
make it easier to distinguish between means and ends, 
and thus tend to check that confusion between what 
ought to be said in the debate on the second reading 
and what ought to be reserved for the discussion in 
committee. In the case of bills which became law, the 
preliminary statement (modified by the changes intro- 
duced during the progress of the measure) would sup- 
ply the foundation of the explanation to be prefixed to 
the act of parliament. Under the present system, bills, 
the drift gf which is but imperfectly understood, are 
allowed to pass into laws the meaning of which is nec- 
essarily obscure. Under such system as has just been 
sketched, the meaning of the original bill, of tho 
amendments on it, and of the act growing out of them, 
would be alike intelligible.—Saturday Review. 
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OBTAINING MONEY BY FALSE PRETENSES — 

EVIDENCE OF OBTAINING IT ON PRIOR 

AND DISTINCT OCCASIONS. 

The recent case of The Queen v. Francis (22 W. R. 
663) is one of much importance as regards the law of 
evidence in criminal cases. The question whether it 
is allowable in prosecutions for obtaining money under 
false pretenses to give in evidence other instances of 
the obtaining of money under similar circumstances, 
has hitherto been involved in uncertainty. In R. v. 
Roebuck (25 L. J. M. C. 101), where a prisoner was in- 
dicted for fraudulently obtaining money from a pawn- 
broker by pretending that a chain which was not silver 
was a silver chain, evidence was admitted to prove 
that the prisoner, a few days after the offense charged 
in the indictment, offered a chain similar in appear- 
ance to another pawnbroker as a silver chain, request- 
ing him to advance money upon it. Objection was 
made to the admissibility of the evidence, and the 
point was reserved, but the judgment of the Court of 
Criminal Appeal turned upon another point. In R. v. 
Holt (9 W. R. 74), a commercial traveler, employed to 
take orders, but forbidden to receive moneys, obtained 
money by falsely pretending that he had authority to 
receiveit. Evidence that he had subsequently obtained 
money from another customer by a like false pretense 
was admitted, and the prisoner was convicted. The 
question was reserved whether this evidence was 
rightly admitted, and the court quashed the convic- 
tion, saying that on the facts stated in the case they 
could not find any ground for saying that the evidence 
was admissible. In neither of these cases did counsel 
appear for the prisoner; in the former the point as to 
the admissibility of the evidence was not raised in ar- 
gument (see 25 L. J. M. C. at p. 102, note) or adverted 
to in the judgment, and in the latter no reasons are 
given by the judges. 

In the recent case, however, the point was expressly 
reserved and fully discussed, and the court lay down a 
rule upon the subject. The facts, so far as they con- 
cerned the abstract point of law, were very simple. 
The prisoner obtained money by pretending that a 
certain ring was made of diamonds, when in truth it 
was composed of crytals. In support of this charge, 
evidence was given that on a prior occasion the pris- 
oner had obtained money by pretending that a silver 
chain coated with gold was made of pure gold. This 
latter piece of evidence was objected to as inadmissi- 
ble, and the point was reserved, but the Court of 
Criminal Appeal held that it was admissible. “It 
seems clear upon principle,’’ said Lord Coleridge, C. J., 
in delivering the judgment of the court, *‘ that when 
the fact of the prisoner having done the thing charged 
is proved, and the only remaining question is whether, 
at the time he did it, he had guilty knowledge of the 
quality of his act, or acted under a mistake, evidence 
of the class received must be admissible. It tends to 
show that he was pursuing a course of similar acts, and 
thereby it raises a presumption that he was not acting 
under a mistake.” . 

The question may be put thus: In a series of similar 
transactions by the same person, which is the more 
probable — repeated error or repeated fraud? If this 
question were put barely, the answer must be, repeated 
error is more probable than repeated fraud, for error 
is more common than fraud. But add the circum- 
stances that the transactions are of a lucrative kind, 
that the statement is in each case of essential import- 
ance to the transaction (and is not therefore made per 
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incuriam), and that the untrue statement is always in 
favor of the person making it, and the question must 
be answered differently. The man who in a series of 
lucrative transactions makes statements which are in 
fact untrue, and which are always to his own advant- 
age, may properly be held guilty of fraud, unless he is 
able to offer a satisfactory explanation. But by what 
accumulation of circumstances is the mere suspicion 
of fraud which a single such instance raises changed 
into such a certainty of fraud as will justify a finding 
of fraud asafact? It is impossible to say. But each 
instance increases the weight of the evidence. 

Take the analogous case (which has been recognized 
by the legislature) of uttering counterfeit coin coupled 
with the possession of other pieces of counterfeit coin 
(24 & 25 Vict., c. 99,§ 10). Can it be denied that the 
possession of other counterfeit coin gives good reason 
to suppose that the utterer knew the coin to be coun- 
terfeit? But how many counterfeit coins possessed 
will lead to the inference of knowledge? Clearly a 
roll or packet of coin would be conclusive. But the 
possession of one coin is some evidence. Is there any 
difference between the nature or grounds of the infer- 
ence in this case and in that in question? 

There are many circumstances to be taken into ac- 
count in estimating the weight of such evidence. The 
lapse of time, making exact proof of the circumstances 
imputing guilt, or tending to exonerate, difficult; the 
number of articles or instances, and many other cir- 
cumstances not admitting of definite description, 
must be brought carefully before the jury, and are 
likely to be fairly and candidly considered by them. 
But if any such instance tends to prove the knowledge 
which is in question—and it must be admitted that it 
does so tend— there seems no ground on which it can 
be pronounced inadmissible. 

The reason of practical necessity on which the ad- 
mission of such evidence has been based is in itself not 
complete; but, as a supplementary argument, is of 
great weight. That reason is thus expressed by Heath, 
J., in Whiley’s case (2 Leach C.C., at p. 986): ‘The 
charge in this case puts in proof the knowiedge of the 
prisoner, and, as that knowledge cannot be collected 
from the circumstances of the transaction itself, it 
must necessarily be collected from other facts and cir- 
cumstances.”” Unless indirect proof of the guilty 
knowledge is admitted it would be impossible in many 
cases to prove this essential element in the offense. 

It has been urged, on the other hand, that upon 
principle it seems difficult to stop short of the admis- 
sion of evidence of independent acts to show the pris- 
oner to be a bad man, for that is to make it less likely 
that he was acting under a mistake; but evidence of 
particular acts to show bad character is not admissi- 
ble. It may be difficult to draw the line in principle, 
but is it not perfectly defined in practice? The admis- 
sion of evidence to prove that a prisoner has been 
pursuing a course of acts of a similar kind to that 
with which he is charged, where guilty knowledge of 
a particular set of facts is one of the issues to be 
proved, is a different thing from admitting evidence of 
any criminal act to provea general bad character. The 
difference between the two cases is greatest in the point 
which is alleged as constituting the strongest objection 
to the admission of the former kind of evidence — the 
alleged hardship on the accused caused by taking him 
by surprise and so depriving him of the opportunity 
of rebutting the evidence. In the first case the pris- 
oner or his adviser must be aware that guilty knowl- 
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edge is one of the facts to be proved against him; that 
it cannot be proved from the circumstances of the 
transaction itself, and that if proved at all it must be 
proved from certain previous transactions of a similar 
nature. "There is a specific class of acts pointed out, as 
to which the prisoner must be prepared with evidence. 
On the other hand, if evidence of acts showing general 
bad character were admissible to prove guilty knowl- 
edge, the prisoner would be without clue as to what 
kind of offense would be given in evidence. ‘‘ The ob- 
servation respecting prisoners being taken by surprise, 
and coming unprepared to answer, and to defend 
themselves against extrinsic facts,’’ says Lord Ellen- 
borough in R. v. Whiley (2 Leach C. C. at p. 985), is not 
correct. The indictment alleges that the prisoners al- 
tered this note knowing it to be forged, and they must 
know that without the reception of other evidence than 
that which the mere circumstances of the transaction 
itself would furnish it would be impossible to ascertain 
whether they altered it with a guilty knowledge of its 
having been forged or whether it was altered under 
circumstances which showed their minds to be free 
from that guilt.’’ 

Still we cannot but feel that (since it is not to be pre- 
sumed that prisoners will have the benefit of legal ad- 
vice) an indictment merely charging the prisoner with 
a particular act does not give him such warning as he 
is entitled to that other similar acts will be put in evi- 
dence, and we would repeat what we said before (17 S. 
J. 479) with reference to the question of evidence raised 
in R. v. Cotton, that it seems to us worthy of consid- 
eration whether the true remedy for the alleged hard- 
ship on the prisoner caused by the admission of the 
class of evidence to which we have referred, would not 
be to change the fixed practice which now prevails, and 
to indict the prisoner, in one indictment for all the 
cases of false pretenses in respect of which evidence is 
proposed to be given.—Solicitors’ Jowrnal. 


*- 
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COURT OF APPEALS ABSTRACT. 
BILL OF EXCHANGE— OWNERSHIP OF — CONVERSION. 


This action was brought to recover possession of cer- 
tain bills of exchange. It appeared that plaintiff at 
the request of S. & Co., of New York, drew bills of 
exchange on London and sold them in Havana, and 
invested the proceeds in currency bills on New York, 
payable to the order of S., aclerk of S. & Co. These 
bills were put up in a package and directed to 8. & Co., 
and were delivered to the purser of the steamer C. to 
be carried to New York and deposited in the post-office 
there. Plaintiff telegraphed to 8. & Co., stating in 
substance the sale and purchase, and that the bills pur- 
chased had been forwarded by steamer C. 8. & Co. 
applied to defendant P. for a loan, exhibiting to him 
the telegram, and upon the delivery of the telegram 
with a letter of S. & Co., agreeing to hand over the 
bills on their arrival, P., relying upon the same in 
good faith, made the loan desired. The next day 8S. 
& Co. failed, owing P. the loan he had made. Plaintiff 
learned of the failure before the arrival and delivery 
of the bills, and commenced this action to recover 
them. He obtained an order therein restraining the 
postmaster of New York from transferring or dispos- 
ing of thesame. Held, that P. only acquired the rights 
and equities of 8S. & Co. in the bills, and could not 
claim as a bona fide holder, that plaintiff was entitled 
to reclaim the bills and was not estopped from assert- 
ing such right by the telegram. . 


SS 

In dealing in negotiable paper in the ordinary course 
of business the evidence of ownership required is the 
possession thereof, properly indorsed, so as to pass the 
title to the holder, and a purchaser from one claim- 
ing to have the right of disposal, but who has not these 
evidences of title, cannot claim asa bona fide holder 
for value, he only acquires such rights and equities as 
existed in his vendor, and subject to all equities as 


against him. Mullar v. Ponder, impleaded, etc. Opin- 
ion by Allen, J. 





DIVORCE — CUSTODY OF CHILDREN — REVIEW — DIS- 
CRETIONARY AWARD. af 
This was an action brought for a divorce a vinculo. 
Issues were tried bya jury. Defendant moved that 
the court direct a verdict in his favor on the ground 
that there was not sufficient evidence to submit to sup- 
port the allegations of the complaint. The motion was 
denied. The jury found for the plaintiff, and the cus- 
tody of a child, about twelve years of age, was awarded 
to her by the court. Held, that the court had power 
to award the custody of the child to plaintiff (2 R. 8. 
148, § 59) and its discretion cannot be reviewed by this 
court upon appeal. Price v. Price. Opinion by An- 
drews, J. 


EASEMENT — WATER-COURSE —STATUTE OF LIMITA- 
TIONS. 

This action was brought to recover damages for the 
obstruction of a water-course by defendant. It ap- 
peared that one A. was the owner of a nail factory, 
with the right to take a certain quantity of water from 
a creek and to convey it over or under the surface of 
the intervening lands to said factory to propel its ma- 
chinery. A. for this purpose constructed a trunk, 
about six feet above the surface, through which the 
water was conveyed. In 1850 defendant acquired title 
to a portion of the intervening land and built tracks 
thereon, and without A.’s knowledge removed the por- 
tion of the trunk over said tracks and constructed 
another trunk under the tracks, through which the 
water was conveyed and then raised by a penstock 
into the part of the old trunk nearthe factory. A. re- 
frained from prosecuting defendant upon being assured 
by its agent that it would make the water-course as good 
as new at its own expense, and would keep the new 
structure in repair. This defendant afterward refused 
to do. A. used the water that flowed through the 
new structure and kept it in repair. His water-power 
was diminished by it, and the expense of maintaining 
it and keeping it in repair was increased. In 1864 A. 
died, leaving a will, by which he devised all his right 
and interest above specified to plaintiff. Held, that 
A.’s easement was such an interest in land as could 
not be modified or discharged except by conveyance in 
writing or operation of law; that it was property within 
the meaning of article 1, section 6, of the constitution, 
and could not nor could any portion of it be taken for 
public use without compensation, that A.’s use of the 
power after the change by defendant was not an ac- 
quiescence therein or an acceptance of the new struc- 
ture as compensation, and did not affect his right to 
insist upon compensation for the taking of the right 
to carry it above the surface, or for compensation for 
the loss sustained by the diminution of the power and 
the increased expense; that A. at the time of his death 
still had the right to carry the water above the sur- 
face, and this right became vested in plaintiff under 
the will. This right of enjoying such easement was a 
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continuous one, and the unlawful preventing its exer- 
cise a continuous injury, and therefore the statute of 
limitations did not bar plaintiff’s claim, which was for 
the injuries sustained since he acquired title. Ar- 
nold et al. v. H. R. R. R. Co. Opinion by Grover, J. 


FACTORS AND BROKERS — COMMISSIONS OF REAL ESTATE 
AGENT. 

This action was brought to recover commissions for 
services, alleged to have been rendered by plaintiff as 
a real estate broker, in effecting a sale of certain real 
estate for defendants. 1t appeared from plaintiff’s 
evidence that the defendants purchased the real estate 
in question through his instrumentality, he acting as 
broker for the seller. Plaintiff claimed a part of his 
commissions from defendants, they declined to pay 
them, but promised him a part of the profits when they 
sold; he advised them as to the best mode of sale, and 
procured maps of the property and put them up in dif- 
ferent places, and he also put up signs near the prop- 
erty, and put an advertisement of the property in a 
newspaper, referring to himself as broker. Defendants 
recognized this and paid for the same. One who was 
attracted to the property by the maps, signs and ad- 
vertisements, opened negotiations for its purchase with 
defendants, and they notified plaintiff of this fact and 
directed him not to advertise or to make any further 
efforts to effect a sale, and promised him his commis- 
sions provided the sale was made. The sale was after- 
ward effected. Held, that plaintiff was entitled to 
his commissions. 

Also held, that areal estate broker who claims a com- 
mission on the sale of real estate is entitled to the same, 
if he shows an employment and that the sale was made 
by means of his efforts or agency. If the purchaser is 
found through the broker’s instrumentality, he is en- 
titled to his commissions although the owner negoti- 
ates the sale himself, and although the purchaser is not 
introduced to the owner by the broker, and the latter 
is not personally acquainted with the purchaser. Suss- 
dorff v. Schmidt et al. Opinion by Church, Ch. J. 


FIRE INSURANCE — REFORMATION OF POLICY — REVIEW 
— CONFLICTING EVIDENCE. 


1, This was an action brought to reform a policy of fire 
insurance, upon the stock and materials of a manufac- 
turing establishment and to recover the amount. The 
policy contained a printed condition, which declared 
it null and void, in case of the establishment running in 
whole or in part, over or extra time, or running at night 
without special agreement. Plaintiffs sought to have 
this clause struck out or to have aclause giving per- 
mission inserted, and they gave evidence to show that 
they previously insured with defendant, but had the 
policy canceled because it contained the above men- 
tioned condition, that defendant was informed by 
plaintiffs that the U.S. Ins. Co., of Baltimore, was 
writing on the property and that its policy did not con- 
tain that clause, and defendant then agreed to write as 
the other companies did, and to follow the form of the 
policy of the U. S. Ins. Co., which plaintiffs agreed to 
furnish and did afterward furnish defendant to copy. 
A blank policy of the U. S. Ins. Co. was then offered 
in evidence, which was objected to on the ground that 
the copy shown defendant should be produced, and 
that as the blank was not filled up it was not proper 
evidence. The objection was overruled and defendant 
excepted. Plaintiffs also gave evidence tending to show 
that they did not discover the permission was not in 
the policy until after the fire. Defendant's agent by 








whom the insurance was effected denied the evidence 
as to the agreement. Held, that as the policies were 
to be alike, it was proper to show by the printed blank 
form of policy of the U.S. Ins. Co., that it congained no 
such printed condition as was in defendant's policy. 
Also held, that the fact that this action was not 
brought until after a loss is not ipso factoabar. It is 


a circumstance to be taken into consideration in weigh- 
ing the testimony and determining whether a mistake 
was made. 

Also held, that this court could not review the decision 
of the trial court rendered upon conflicting testimony, 
on the question of mistake in the written contract. 
Opinion 


Van Tuyl et al. v. Westchester Fire Ins. Co. 

by Folger, J. 

—— RE-INSURANCE— MORTGAGE INTEREST — RIGHTS 
OF MARRIED WOMEN. 

2. C. entered into a contract by which she agreed to 
purchase two mortgages, upon certain mill property, 
and to pay therefor a specified sum. The husband 
of C., acting as her agent, applied to plaintiff's agent 
for policies of insurance to secure C.’s mortgage 
interest in the premises. The policies were issued, 
and upon being notified thereof plaintiffs directed 
the policies to be canceled; said agent thereupon 
applied to defendant to re-insure the _ risks, 
which the latter agreed to do. Subsequently it was 
agreed that a policy should issue direct to C., and one 
was executed accordingly. C.’s husband being noti- 
fied of the issuing of said policy by defendant, paid 
the premium thereon, which was received by defend- 
ant’s agent after destruction of the buildings by fire. 
At the time of the fire C. had only paid a portion of 
the sum specified upon the purchase of the mortgages. 
The policy was assigned by C. to plaintiffs. This 
action was brought upon the policy. The complaint 
alleged a re-insurance, also containing a count alleg- 
ing. Held, that the contract was for original in- 
surance, and that plaintiffs could not maintain an 
action thereon upon the ground of a re-insurance; 
that defendant was bound from the date when the 
proposition for insurance was accepted, and as the 
acceptance and recognition of the contract was with- 
in the scope of the authority of her husband, C. was 
bound thereby, and no ratification upon her part was 
required to give her an ownership in the policy; that 
she was entitled to seek indemnity, not only to the 
extent to which she had paid, but to the extent of the 
interest for which she had contracted and agreed to 
pay, to wit, the full amount secured by and unpaid 
upon the mortgages; that having insured her interest 
at her own expense, without any agreement or under- 
standing with the mortgagor, she was not required to 
exhaust her remedy upon the mortgage before enforc- 
ing her policy, and could maintain an action there- 
on although the property undestroyed was equal in 
value to the mortgage debt. 

Also held, that an insurance company, or a receiver 
of its effects, where a claim for insurance upon a 
policy issued by it is made, and where it is not entirely 
clear that a liability does not exist, may purchase and 
take by assignment from the claimant, and prosecute 
a policy issued by another company upon the property. 
Smith v. C. Ins. Co., 11 Penn. 253, distinguished. <A. 
Ins. Co. v. Tyler, 16 Wend. 385; Carpenter v. R. Ins. Co. 
16 Peters, 495; and Kernochan vy. B. Ins. Co., 17 N. Y. 
428, limited. 

Under the laws of this State an insurance com- 
pany has no authority to guaranty the payment or 
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collection of a debt; its power is limited to insuring 
against such loss or damage as happens to property 
by fire. In insuring a mortgage interest it does not 
insure the debt, but the interest of the mortgagee 
in the property, upon the safety of which his secu- 
rity depends; such interest is in the whole property 
as it is at the date of the policy. If the property 
is consumed in part or damaged by fire, the mortgage 
interest is by so much affected, and the underwriter is 
bound to the extent of its liability to make good the 
loss, without regard to the value of the property re- 
maining. Excelsior F. Ins. Co. et al. v. Royal Ins. Co. 
of Liverpool. Opinion by Folger, J. 


FORECLOSURE OF MORTGAGE — OWNERS OF EQUITY OF 
REDEMPTION — EFFECT OF BANKRUPTCY. 


This was an action brought for the foreclosure 
of a mortgage. After the action was commenced 
and before final judgment, petitions in bankruptcy 
were filed against the owners of the equity of re- 
demption, but when the final judgment was per- 
fected no assignee had been appointed. M. became 
the purchaser of the mortgaged premises upon the 
sale, and made a motion to be discharged from his 
purchase on the ground that by reason of the com- 
mencement of the bankruptcy proceedings his title 
was defective. Held, that the action to foreclose the 
mortgage was not suspended by the proceedings in 
bankruptcy, that it could only have been suspended by 
an injunction from the United States court in bank- 
ruptcy restraining the parties; that the suit did not 
become defective{for want of parties by the institution 
of the bankruptcy proceedings, and that no assignee 
having been appointed before the final judgment it 
was regular and M. acquired under it a good title as 
against the mortgagors and owners of the equity of 
redemption, parties to the action and all persons claim- 
ing or to claim under them, including any assignee in 
bankruptcy that might be appointed after judgment. 
Lenihan v. Hamann. Opinion by Allen, J. 


MECHANIC’S LIEN. 


This was an action brought to foreclose a mechanic’s 
lien. Defendant R. contracted with one F. to do the 
mason work on three buildings he was having erected, 
the work to be completed April 1, 1872. The work was 
not finished by F. until July 1, 1872. After the expira- 
tion of the time agreed upon plaintiff permitted F. and 
his sub-contractors, of whom plaintiff was one, to pro- 
ceed with the work, and made payments on the contract. 
Held, that F. was not released or discharged from his 
stipulation as to time, but that he was liable for the 
damages resulting therefrom, which damages were the 
value of the use of the buildings, while defendant was 
deprived thereof in consequence of the delay. (Mahar 
v. Williams, 2 Daly, 367, distinguished.) Phillips v. 
Higgins. Opinion by Grover, J. 


SALE— CONDITIONAL SALE— CONVERSION — MEASURE 
OF DAMAGES. 

8. & Co., of New York, wrote to B. H. & Co., re- 
questing them to purchase and ship to them one 
hundred bales of cotton. The cotton was purchased 
and sent to New York, B. H. & Co. taking a bill 
of lading therefor, deliverable to their order. 
They sent a draft drawn by them upon S. & Co., at 
fifteen days, for the cost of the cotton to B. of New 
York, accompanied by the bill of lading indorsed to 
B. with instructions not to deliver the bill to S. & Co., 
until satisfied that the draft would be paid at maturity. 





B. not being satisfied that the draft would be paid, 
stored the cotton, taking a receipt in his own name. 
He agreed with S. & Co., that they should accept the 
draft, and if paid at maturity they should have the 
cotton, and if they did not pay the draft, they were to 
abandon all claims and allow B. to sell the cotton to 
meet the draft. The draft was not paid and was 
protested at maturity. Defendant, having purchased 
ninety-three bales of the cotton of S. & Co., tendered 
to B. the purchase price paid for that amount, and B. 
refused to receive it and subsequently sold the cotton. 
Plaintiff made advances thereon to the purchaser and 
took the same into its custody. Defendant F. com- 
menced an action against B. to recover possession of 
the ninety-three bales under the requisition in which 
that amount was taken from plaintiff’s possession. 
This action was then commenced to recover possession 
of the ninety-three bales. Held, that the sale to 8. & 
Co. was at best conditional and no title passed under 
it until performance, and they not having performed, 
no title passed to them and consequently none to de- 
fendant F. That a tender of the whole amount of the 
draft, if not accepted, by B. H. & Co., would not give a 
title, and certainly a'tender of a portion of it would 
not. 

In an action to recover possession of personal prop- 
erty in case a recovery or return thereof, cannot be 
had, the successful party is entitled to the value of 
the property at the time of the trial, and not at 
any intermediate time between the taking and the 
trial. If during the time of the detention the value 
of the property shall have been impaired, the loss 
must be included in the assessment of the damages 
caused by the detention. In the absence of proof that 
the damages are more or less than the interest on the 
value, it will be presumed that the damages are the 
interest during the time the successful party was de- 
prived of its use. New York Guaranty and Indemnity 
Co. v. Flynn etal. Opinion by Grover, J. 


STATUTE OF FRAUDS — VERBAL CONTRACT OF SALE. 


This was an action brought to recover the alleged 
purchase price of a cargo of hay and straw. Plaintiffs’ 
evidence tended to establish a verbal contract between 
the parties, by which it was agreed that the cargo 
should be delivered to defendants upon the barge Erie 
at Tivoli. The barge was owned by the defendants 
and one Nichols, who was the captain, and it was em- 
ployed in freighting for their joint benefit. Nichols 
was requested to go to Tivoli for a cargo of hay; he 
was not aware that defendants had any interest in the 
hay, or that they had entered into a contract with the 
plaintiffs in reference to it. Plaintiffs delivered the 
hay and straw underand in pursuance of the verbal con- 
tract, it was receipted for by Nichols, and the barge 
was loaded. The barge was subsequently sunk and 
the cargo lost. Defendants moved for a nonsuit at 
the close of plaintiff's evidence, on the ground that 
no delivery had been shown, so as to make the con- 
tract valid under the statute of frauds, and their 
motion was denied. The court charged the jury that 
unless Nichols was authorized to accept, the plaintiffs 
could not recover. Held, that the delivery was suffi- 
cient; that the question as to whether there was 
evidence warranting the submission of the question of 
an acceptance to the jury was not raised by any 
exception in the case and could not be considered 
here, and plaintiffs were eutitled to recover. Silver 
et al. v. Bowne et al. Opinion by Andrews, J. 
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GENERAL TERM ABSTRACT—FOURTH DE- 
PARTMENT.* 
AGREEMENT—WHEN VOID AS AGAINST PUBLIC POLICY. 


W. having commenced an action against N. and S. 
for fraud, and also procured their indictment, ‘the 
counsel of W. and N. duly authorized, entered into an 
agreement by which in consideration of N.’s testifying 
to all he knows, both in civil and criminal case, the 
judgment against him to be enforced only for a certain 
small amount to reimburse him for which an interest 
in the judgment against S. is to be placed under his 
control, and ‘* N. testifying fully as above, counsel will 
recommend a nol. pros. against N.” This contract was 
held void as against public policy. Nickelsonv. Wilson. 
Opinion by Mullin, P. J. 

BAILMENT—PACKAGES RECEIVED BY BANK. 

When a bank has been in the habit for some years of 
receiving packages for safe-keeping, and one of the 
subordinate officers receives a package, his act binds 
the bank, unless he is instructed not to receive such 
packages. The question whether or vot the bailment 
was or was not gratuitous was one forthe jury. Pat- 
tison v. Syracuse National Bank. Opinion by Mullin, 
P. J. 


DOMESTIC ANIMAIS—LIABILITY OF OWNER OF DOGS. 


The dogs of one McC. and defendant killed some 
sheep of plaintiffs. The dogs were together at the 
time. Plaintiff settled with McC. and sued defendant 
for the damage his dog did. Held, that in case of 
dogs doing damage jointly, the owner of each dog is 
only liable for the damage done by his dog. 

After the damage and before the action was brought 
defendant killed his dog. Held, that evidence of the 
killing of the dog was competent on defendant’s cross- 
examination; also, that the evidence of McC., that he 
saw defendant’s and his dog together on one occasion 
in defendant’s orchard, was competent to show that 
the dogs were known to each other, and on one occasion 
at least were seen together; also, that defendant not 
having raised the question as to the payment by McC. 
to plaintiff, of the damages done by his dog, being an 
accord and satisfaction on the trial, cannot raise it 
here. Carroll v. Weiler. Opinion by Mullin, P. J. 

HIGHWAYS—CERTIORARI. 

In 1872, the commissioners of highways of the town 
of Niagara ordered the laying out of a road in said 
town. Commissioners to assess damages were ap- 
pointed, and in 1873 they made their award. The 
certiorari to review the proceedings of the commis- 
sioners in laying out the road and the award of dama- 
ges was taken in 1874. Held, that the certiorari to 
review the proceedings of the commissioners in laying 
out the road was too late; two years was an unreason- 
able time to wait. An appeal could have been taken 
from the order at the time it was made. That the fact 
that one of the commissioners of highways who 
applied for the laying out of the road was owner of 
part of the land through which the proposed road was 
to run, did not invalidate the assessment or proceed- 
ings. The People v. Landreth. Opinion by Mullin, 
P. J. 

MORTGAGE—FORECLOSURE—PAROL AGREEMENT TO EX- 
TEND THE TIME OF PAYMENT OF A MORTGAGE. 

One B. mortgaged certain premises to plaintiff. 

Payment was due on said mortgage. B. was unable 





*To appear in vol. IV, part I, New York Supreme Court 
Reports. - 











to pay and sold to defendant, and plaintiff agreed with 
defendant, that if he (defendant) would purchase, he 
could have an extension of time on the mortgage, if he 
would pay the following spring $200, and make the 
mortgage a first class one. Defendant paid the $200 
and improved the property $2,000, and subsequently 
the whole mortgage debt became due; plaintiff then 
commenced to foreclose and before the time he had 
agreed to extend to had expired. Held, that a parol 
agreement to extend the time of payment was good, 
and that the assumption of the mortgage debt by de- 
fendant was a good consideration for such extension. 
Burt v. Saxton. Opinion by Mullin, P. J. 


PROMISSORY NOTE— ACCOMMODATION INDORSER — 
EVIDENCE. 


The property of one P. was levied on and advertised 
for sale; P. procured defendant to indorse a note and 
plaintiff took the note with his own, had them 
discounted, bid in the property on the sale and still 
holds the same. Plaintiff now sues on the note that de- 
fendant indorsed. Defendant offered to show that 
plaintiff was to hold the note so indorsed and the prop- 
erty as security and was not to transfer it; that he had 
violated this agreement. This defense was not alleged 
in the answer. The referee refused to receive the 
evidence. Held, correct. It seems that the parties to 
accommodation paper may restrict the use that is to 
be made of it, and if it is diverted toa different use 
they will be discharged. Malcolm v. Fagan. Opinion 
by Mullin, P. J. 


WILL — CONSTRUCTION OF — ‘‘ HETRS.”’ 


One F. made his will and in and by it gave to his 
sister P. the use and profit of $2,000 for life and on her 
death he gave and bequeathed said $2,000 to the lawful 
heirs of his brother M., in equal proportions, and he 
then left all the rest and residue of his estate real and 
personal to his sister S. In May, 1865, F. died and his 
executor paid the use and profits of said $2,000 to said 
P. until her death in 1873. The bequest to the lawful 
heirs of said M. of the $2,000 on the death of P. was 
contested on the ground that a living man could not 
have heirs. The surrogate held the bequest to the law- 
ful heirs void. Held, reversing the surrogate’s decree, 
that in a bequest of personal property the words 
“heir’’ or “‘heirs’’ may be construed to mean chil- 
dren, or next of kin, and that the word “heir’’ was 
used by the testator in the sense of next of kin. Cush- 
man v. Horton. Opinion by Mullin, P. J. 


MORTGAGE — FORECLOSURE — SURPLUS— NOTICE OF 
SALE. 


Acceptance by the mortgagor of surplus moneys un- 
der a foreclosure by advertisement does not estop 
him from questioning the regularity of the proceed- 
ings in asubsequent action, although restitution would 
be required before setting them aside in his favor. 
Candee v. Burke. Opinion by Mullin, P. J. 

Where the mortgagee’s name is signed to the notice 
in such proceeding but is omitted in the body of it and 
it is in conformity to statute in all other respects, 
the foreclosure will not be held irregular on that ac- 
count. The notice gives the public the means of ascer- 
taining the name of the mortgagee by reference to the 
records and is sufficient. Ib. 


—_——_e-——————— 


Mr. Wendell Phillips has accepted the appointment 
of commissioner of lunacy for Massachusetts. 
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UNITED STATES SUPREME COURT AB- 
STRACT.* 


(Continued.) 
PRACTICE. 


I. In the Supreme Cow. 
(a) In cases generally. 

1. When, on a view of the record, it appears that 
from some fatal defect in the proceedings, no judgment 
can be entered against the defendant in the court be- 
low, on a suit there pending, this court will decline to 
answer a question certified to it on division of opinion 
between the judges of the Circuit Court, upon a con- 
trary assumption. United States v. Buzzo, 125. 

2. Though both in civil and criminal cases, the judg- 
ments, orders, and decrees of courts are under their 
control during the term at which they are made, so 
that they may be set aside or modified as law and jus- 
tice may require, yet this power of the courts cannot 
be used to violate the guarantees of personal rights 
found in the common law, and in the constitutions of 
the States and of the Union, as, for example, to pun- 
ish a man twice by judicial judgments for the same 
offense. Ex parte Lange, 163. 

3. Where a case is tried by the Circuit Court under 
the act of March 3d, 1865, if the finding be a general 
one, this court will only review questions of law aris- 
ing in the progress of the trial and duly presented by 
a bill of exceptions, or errors of law apparent on the 
face of the pleadings. Insurance Company v. Folsom, 
%7; Town of Ohio v. Marcy, 552. 

4, The only remedy for surprise is a motion for new 
trial, and the refusal of a court below to grant one is 
not reviewable here. Mulhall v. Keenan, 342. . 

5. An assignment of error which alleges simply that 
the court below erred in giving the instructions which 
were given to the jury in lieu of the instructions asked 
for—it not being stated in what the error consisted 
or in what part of the charge it is—is an insufficient 
assignment under the 2lst rule of court. Lwucas v. 
Brooks, 436. 

(b) In admiralty. 

6. When a vessel libeled for collision means to set 
up injury to herself and to set off damages therefor 
against damages claimed for injury which she has her- 
self done, the injury done to her ought to be alleged, 
either by cross-libel or by answer; and if not some- 
where thus set up below, the Supreme Court cannot 
first award damages. The Sapphire, 51. 

(c) In Chancery. 

7. Where a decree is entered upon an order taking a 
bill in equity as confessed by defendants for want of 
an answer, the only question for the consideration of 
this court on appeal is whether the allegations of the 
bill are sufficient to support the decree. Masterson v. 
Howard, 99. 

II. In the Circuit Courts. 

8. Evidence which may divert the attention of the 
jury from the real issue—that is to say, immaterial 
evidence —should be kept frdm the jury. Lucas v. 
Brooks, 436. 

9. The improper exclusion of evidence is not error 
when the party offering it has proved, in another way, 
every fact which the evidence, if it had been admitted, 
would prove. Ib. 

10. Prayers for instruction which overlook facts of 
which there is evidence, or which assume as fact that 





* From advanced sheets of 18 Wall. 











of which there is no evidence, are properly refused. 
Ib. 

11. Under the act of March 3d, 1865, the Circuit Court 
is not required to make a special finding. Insurance 
Company v. Folsom, 237. 

12, Where the assignees of a claim on a third party 
have parted completely with their interest in it and, 
by a transfer, vested the entire title in others, they 
are not necessary parties in an equity proceeding by 
these others to enforce it. Batesville Institute v. Kauff- 
man, 151. 

III. In the District Courts. 

13. What constitutes an appearance in admiralty. 
Atkins v. Fibre Disintegrating Company, 272. 

PREFERENCE. 


A payment by one insolvent, which would otherwise 
be void as a preference under sections thirty-five and 
thirty-nine of the bankrupt law, is not excepted out 
of the provisions of those sections, because it was 
made to a holder of his note overdue, on which there 
was a solvent indorser whose liability was already 
fixed. Bartholow v. Bean, 635; and see Cook v. Tullis, 
332. 

PUBLIC LAW. 

While the existence of war closes the courts of each 
belligerent to the citizens of the other, it does not pre- 
vent the citizens of one belligerent from taking pro- 
ceedings for the protection of their own property in 
their own courts, against the citizens of the other, 
whenever the latter can be reached by process. Mus- 
terson v. Howard, 99. 


QUARTERMASTER. 


His office distinguished from that of a commissary 
of subsistence. Shrewsbury v. United States, 664. 


RATIFICATION. 


The ratification by one of the unauthorized act of 
another operates upon the act ratified precisely as | 
though authority to do the act had been previously 
given, except where the rights of third parties have 
intervened between the act and the ratification. Cook 
v. Tullis, 332. 

REBELLION, THE. 

1, Asale of real estate made under a power contained 
in a deed of trust executed before the late civil war is 
valid, notwithstanding the grantors in the deed, which 
was made to secure the payment of promissory notes, 
were citizens and residents of one of the States 
declared to be in insurrection at the time of the sale, 
made while the war was flagrant. University v. Finch, 
106. 

2. This court has never gone further in protecting 
the property of citizens residing in such insurrection- 
ary States from judicial sale than to declare that 
where such citizen has been driven from his home by 
a special military order, and forbidden to return, judi- 
cial proceedings against him were void. Ib. 

8. The property of such citizens found in a loyal 
State is liable to seizure and sale for debts contracted 
before the outbreak of the war, as in the case of other 
non-residents. Ib. 

4. The civil war was flagrant in Arkansas from April, 
1861, to April, 1866, and during this time the operation 
of the statute which limited the duration of liens to 
three years was suspended. Batesville Institute v. 
Kauffman, 151. 

56. The act of March 3d, 1863, entitled ‘‘ An act relat- 


ing to habeas corpus, and regulating judicial proceed 
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ings in certain cases,” and the act of March 2d, 1867, 
entitled “An act to declare valid and conclusive cer- 
tain proclamations of the President, and acts done in 
pursuance thereof, or of his orders in the suppression 
of the late rebellion against the United States,’ do not 
change the rules of pleading, when the defense is set 
up in a special plea, or dispense with the exhibition of 
the order or authority upon which a party relies. Nor 
do they cover all acts done by officers in the military 
service of the United States simply because they are 
acting under the general authority of the President 
as commander-in-chief of the armies of the United 
States. Assuming that they are not liable to any con- 
stitutional objection, they only cover acts done under 
orders or proclamations issued by the President, or by 
his authority. Bean v. Beckwith, 510. 
REVIVAL OF DISCHARGED DEBT. 

Is not made except by clear, distinct, and unequivo- 

cal promise to pay. Allen & Co. v. Ferguson, 1. 
SET-OFF. 


Is enforced in equity only where there are mutual 
debts or mutual credits, or where there exists some 
equitable consideration or agreement between the par- 
ties which would render it unjust not to allow a set- 
off. Gray v. Rollo, 620. 

SLAVE CONTRACTS. 


1. It is no defense to a suit brought on a promissory 
note executed in Louisiana, in February, 1861, by the 
holder against the maker, to allege and prove that such 
note was given as the price of slaves sold to the maker. 
Boyce v. Tabb, 546. 

2. That such sale was at the time lawful in the said 
State was a sufficient consideration for a note, and the 
obligation could not be impaired by laws of the State 
passed subsequently to the date thereof. Ib. 

3. No law of the United States has impaired such ob- 
ligation. Ib. 

SPECIAL FINDING. 

Circuit courts are not required under the act of 
March 3d, 1865, to make such finding. Insurance Co. 
v. Folsom, 237. ° 

STATUTE OF LIMITATIONS. 

1. The civil war was flagrant in Arkansas from 
April, 1861, to April, 1866 ; and during this time the 
operation of the statute which limited the duration of 
liens to three years was suspended. Batesville Insti- 
tute v. Kauffman, 151. 

2. When a trustee has closed his trust relation to 
the property and to the cestui que trust, and parted 
with all control of the property, the statute of limita- 
tions runs in his favor, notwithstanding it is an 
express trust. Clarke v. Boorman's Executors, 493. 

STATUTORY PENALTY. 

The action of debt lies fora. Chaffee & Co. v. United 
States, 516. 

STOCK IN NATIONAL BANKS. 

Not subject to lien for debts due the bank. Bullard 
v. Bank, 589. 

TAXATION. 

1. Where an exemption of particular property, or 
parcels of property, or a limitation of the general rate 
is set up, the intent of the legislature to exempt or 
to limit must be made clear beyond reasonable doubt. 
The Delaware Railroad Tax, 206; Trask v. Maguire, 





391. 








2. Accordingly, a provision in an act allowing one * 
railroad corporation to unite itself with another rail- 
road corporation, and so make a new corporation, that 
the new corporation should pay annually a quarter of 
one per cent upon its capital, was held to be only a 
designation of the tax payable annually until a differ- 
ent rate should be established, and not a restraint 
upon the legislature from imposing a further tax. The 
Delaware Railroad Tax, 206. 

3. The State may impose taxes upon the corporation 
as an entity existing under its laws, as well as upon 
the capital stock of the corporation or its separate cor- 
porate property. And the manner in which its value 
shall be assessed and the rate of taxation, however 
arbitrary or capricious, are mere matters of legislative 
discretion. Ib. 

4. A tax upon a corporation may be proportioned to 
the income received as well as to the value of the fran- 
chise granted or the property possessed. Ib. 

5. The fact that taxation increases the expenses at- 
tendant upon the use or possession of the thing taxed, 
of itself constitutes no objection to its constitution- 
ality. Ib. 

6. The exercise of the authority which every State 
possesses to tax its corporations and all their property, 
real and personal, and their franchises, and to graduate 
the tax upon the corporations according to their busi- 
ness or income, or the value of their property, when 
this is not done by discriminating against rights held 
in other States, and the tax is not on imports or ton- 
nage, or transportation to other States, cannot be 
regarded as conflicting with any constitutional power 
of Congress. Ib. 

7. How far a State may tax an agency created by the 
Federal government. ‘The question considered in the 
case of a State taxing a railroad company chartered by 
Congress. Railroad Company v. Peniston, 5. 

8. Unorganized territory attached by statute to a 
particular county in it, for revenue purposes, gives 
power to such county to levy taxes on taxable property 
in it. Ib. 

9. Where a legislature exempted the property of a 
particular corporation from taxation and afterward 
bought the property at judicial sale, and so, itself, 
became owner of the same, the previously granted 
immunity from taxation ceased of necessity. And on 
a subsequent grant by the State, the immunity from 
taxation was not renewed; a constitution of the State 
made between the date of the first grant and the last 
having ordained that no special laws should be made 
exempting the property of any person or corporation 
from taxation. Trask v. Maguire, 391. 





ENGLISH NOTES. 


Edwin James, the deposed barrister, will, it is said, 
be a candidate for member of parliament from North- 
ampton.——Mr. Jones, for many years governor of 
Newgate prison, in London, has just resigned. Mr. 
S. Smith has been selected to fill the position. —— At 
public meeting recently held at Leeds, it was resolved 
to petition parliament for the release of Orton the un- 
successful Tichborne claimant, and for a new trial. 
Mr. Guilford Onslow was one of the speakers. The 
Chichele professorship of international law at Oxford 
University, made vacant by the resignation of the 
Right Hon. Montague Bernard, one of the Wash- 
ington commissioners, has been conferred on Mr. 
Thomas Erskine Holland, of Lincoln’s Inn, bar- 
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—The Brussels World says that the reason 
why the United States was invited to the congress 
on international war usages in Europe, held in 
that city, is that that government was the first 
to establish a code for the regulation of its armies dur- 
ing the war.— The queen in her message proroguing 
parliament, explains that England is represented in the 
Brussels conference, but has stipulated that there shall 
be no change in the recognized rules of international 
law, and that no restrictions shall be placed upon the 
conduct of naval operations, and reserves the right to 
accept or reject the recommendations of the confer- 
ence.— The Benchers of Gray’s Inn held another 
conference on the Ist inst., to consider the case of Dr. 
Keneally upon the issues arising out of the late Tich- 
borne trial, and for articles published in the English- 
man. It was decided to deprive Dr. Keneally of his 
benchership, and to hereafter consider the question of 
expelling him from the bar if the publications in the 
Englishman are continued.— The parliamentary com- 
mittee intrusted last session with the consideration of 
the prohibitory liquor law question, having embodied 
in their report a resolution recommending that steps 
be taken to procure fuller and more satisfactory infor- 
mation regarding the operation of the law of such 
States of the neighboring Union as have adopted and 
enforced it, the government, in pursuance of the terms 
of that recommendation, has appointed Frederick 
Davis and the Rev. John Manning a commission to 
make the necessary inquiries and report.—— A depu- 
tation from the Council of the British Social Science 
Association has waited upon the Earl of Derby to pre- 
sent a memorial to his lordship urging the necessity of 
providing better security for the property of British 
subjects in foreign countries, than at present exists. 
Mr. E. Jenkins, M. P., introduced the deputation, and 
made some observations on the present unsatisfactory 
state of the law, and was followed by Mr. T. Webster, 
Q.¢C., F. R. S., and Mr. H. D. Jencken. His lordship 
having admitted the great importance of the subject, 
promised to give it his best attention.—— Arrange- 
ments are being carried out with the view of convok- 
inga meeting at the Mansion House, London, shortly, 
when resolutions will be submitted — first, on the de- 
sirability of the congress of Brussels confining itself to 
questions of humanity, instead of discussing questions 
treating of the conduct of naval warfare; and second- 
ly, to support the endeavor of the alliance to obtain 
the convocation of a diplomatic congress, with the view 
of renewing the declarations of the congresses of Vi- 
enna and Verona, relative to the abolition of slavery 
and the slave trade, including the traffic in coolies and 
similar barbarous practices. 


SS 


BOOK NOTICES. 


The History of the Common Law of Great Britain and Gaul. 
By John Pym Yeatman, Barrister-at-law. Part I. Lon- 
don: Stevens & Sons, 1874. 


The appearance of a genuine history of the ‘“‘ common 
law” marks an epoch in legal literature, and may be 
justly regarded as the outcome of a period which is 
Witnessing the revival of the philosophy of law and 
the initiation of the historical study of the law. A 
history of the law of any people can hardly be less than 
the historical philosophy of that law. True history 
involves historical philosophy, or the philosophy of the 
succession of events. Mr. Yeatman in the first chapter 
of his “‘ History of the Common Law of Great Britain 


. 








rister at law, and of All Souls’ College, Oxford. | and Gaul,” properly remarks, that ‘‘the history of the 


common law of England has yet to be written. No 
writer has attempted to give a fullaccount of it. And 
very few have done more than point with an uncertain 
finger to a possible origin.’’ This was true before Mr. 
Yeatman began the present work. Part I is now 
issued, and we are promised three additional parts. 
The present part contains chapters on ‘The Pedigree 
of the Common Law,” *‘ The Influence of Roman Law 
and Customs upon British Institutions,” ‘“‘ The Rise of 
Power,” ‘“* The Saxon Codes—The Dooms of Kent,” 
“The Codes promulgated by the Danes or by the 
Saxons, whilst under their vassalage,”’ etc., etc. 

The author states it to be the object of the work 
‘to give a clear and succinct view of the whole system 
without very minutely tracing each portion to its 
original source.’’ It is also aconspicuous design of the 
work to show that English law is not an exotic or an 
outgrowth of Roman law; while admitting that Eng- 
lish law has been considerably modified by Roman 
law. In the preparation of this work, Mr. Yeatman 
has undoubtedly made use of all available materials 
and has gone deeper into the mysteries of the origin of 
the common law than any other writer. It is 
remarkable fact that the Welsh people have done = 
immense service to legal history by preserving frag- 
ments of early law. The direct proof of the ancient 
common law would have been lost, but for the Welsh, 
who in their Triads and Codes, have preserved consid- 
erable portions of it. The author has pursued the true 
scientific method in the construction of his work —he 
has gone directly to the sources of information. If 
any thing, however, he seems to be filled with a patri- 
otism which turns every fact to account in the glorifi- 
cation and justification of hisown country. The style, 
too, is rather that of the advocate than of the histori- 
cal judge. As an example of the vigorous attacks 
which he makes on a people from which the English 
have long been supposed to have drawn much of their 
language and law, we quote the following: “ It is suf- 
ficient for the history of the common law, if the Saxons 
are dislodged from the positions which have been so 
unjustifiably awarded to them; and it must be left to 
their admirers, if they desire it, to find them a proper 
home. In summing up the evidence we may safely 
conclude that the Saxon codes are only scraps of 
British or English law, dishonestly selected and inter- 
mixed with error and lies; that the Saxon charter and 
other documents are a mass of forgeries; that Saxon 
literature is represented alone by the Saxon charter 
and Asser’s life of Alfred, and that these works are 
shocking impositions; and that, indeed, the Saxons 
had neither law nor literature.’’ It must be admitted 
that this is strong language and will subject the author 
to severe criticism; but if his position can be main- 
tained by the requisite proof he will have done the 
English people a good service in exposing historical 
impositions and traditional falsehood. 

There is, without doubt, another advantage which 
will be derived from the present work, i. ¢., a reac- 
tionary tendency from the disposition to treat every 
thing of value which has come down to us as having 
gone through Roman channels. The“ History of the 
Common Law’”’ will throw the origin of that law 
back into pre-historic periods, and will reveal the fact, 
that the evolution of law is dependent upon a variety 
of causes, including climate, race, language, geographi- 
cal position, intercourse, and all that combination of 
conditions called circumstances. We await with inter 








128 THE ALBANY LAW JOURNAL. 








est the forthcoming parts of this valuable contribution | with which the founders of the great republic had to 


to legal history. 
translated with 


Commentaries of Gaius and 
pete, Es T. Abdy, LL. D., and Walker, M. A., 
a . New edition, Cambridge: The University Press, 


The republication of this valuable legal classic and 
embodiment of Roman law will be of service to those 
who wish to read the original written law of the Ro- 
mans, either for information or for the purposes of 
comparative legal science. In the present volume the 
text of the original is preserved, and the translation 
runs upon the same page with the original. For the 
average classical scholar, the form in which this work 
is published is of advantage, as it saves the trouble of 
“ translating,” while it affords opportunity of verify- 
ing a doubtful passage or obtaining light upon an ob- 
scure one. It is unnecessary to comment at length 
upon the character of the works of the eminent Ro- 
man jurists, Gaius and Ulpian, any more than upon the 
works of Livy or Tacitus, of Horace or Virgil. The an- 
cient Roman law, as expounded by Gaius, Papinian, Mo- 
destinus, Paulus, Ulpian and others, has been studied 
for centuries and has modified more or less the law of 
all continental Europe, and even of England. Tosay 
that the study of Roman law is still valuable, and even 
essential, would be only expressing the .ommon opin- 
ion of all intelligent jurists and legal scholars. We hope 
to see a still wider dissemination of the class of legal 
literature which is represented by the works of Gaius 
and Ulpian. 

The Law of Extradition, by Edward Clarke, Barrister at Law. 
Second edition. London: Stevens & Haynes, 1874. 

One of the most interesting and valuable contribu- 
tions to legal literature which it has been our province 
to notice for a long time is Clarke’s ‘‘ Treatise on the 
Law of Extradition.’’ The extradition of criminals 
fugitive from justice is one of the amenities growing 
out of the better-defined international relations of 
modern times. The subject is a politico-legal one, and 
the laws thereon have been made rather to suit the 
demands of statesmanship than of jurisprudence. The 
courts, as a general rule, have regarded the extradition 
of criminals as a matter not within their ordinary ju- 
risdiction; and governments have, in their capacity as 
such, deemed themselves alone competent to exercise 
the power of extradition. Of course there have been 
all sorts of opinions expressed upon the theory of ex- 
tradition, and the ablest jurists of Europe’and America 
have disagreed as to the nature of the extraditional 
function. But it is now well-settled that independent 
of treaty or statute there can be no extradition of 
criminals. 

Mr. Clarke’s work comprises chapters upon the Duty 
of Extradition; Early Treaties and Cases; History of 
the Law in the United States; History of the Law in 
Canada; History of the Law in England; History of 
the Law in France, eto., with an appendix containing 
the conventions existing between England and foreign 
nations, and the cases decided thereon. From the 
chapter relating to the History of the Law in the 
United States we make following extract: ‘‘ For vari- 
ous reasons, the records of the acts passed and the 
cases decided in the United States is entitled to the 
first place in a history of the modern law and practice 
of extradition. At the formation of the Union, the 
question of the rendition of criminals who fied from 
one State to another to escape the vengeance of the 
laws they had transgressed, was one of the difficulties 








deal. The proximity to Canada, and the length of 
boundary line which made the flight of the criminal so 
difficult to intercept, soon raised the question from one 
of local administration to one of national policy. Men 
were found equal to deal with either. The American 
judicial bench has been adorned by men who added 
the lawyer’s knowledge to the statesman’s thought, 
and who, bringing both to bear on the questions of 
public law, have left us works of enduring value. In 
the matter of extradition the American law was, until 
1870, better than that of any country in the world; 
and the decisions of the American judges are the best 
existing expositions of the duty of extradition, in its 
relations at once to the judicial rights of nations and 
the general interests of the civilization of the world.” 
The author then gives an excellent review of the ad- 
judication in this country. Referring to Holmes y. 
Jennison, 14 Peters, 540, and Ex parte Holmes, 12 Vt. 
630, he says that ‘‘ after this judgment, it was clear that 
foreign governments could not, in the absence of 
treaty stipulations, obtain from the United States the 
extradition of a fugitive criminal.’’ This view of the 
case of Holmes has been sustained in the case of Vogt, 
by a judgment of the New York Court of Appeals, 
pronounced in 1872. This case is also referred to by 
the author. The work is ably prepared throughout, 
and should form a part of the library of every lawyer 
interested in great constitutional or international ques- 
tions. 


—_—»__— 
LEGAL NEWS. 


lt is said that ex-Postmaster General Creswell has 
been retained on behalf of the Government under the 
Geneva Award act, and will represent the interests of 
the United States in all cases to be considered. 


Brady, the salvor in the Pennsylvania steamship 
case, has concluded not to appeal from the decision of 
Judge Cadwallader in his case, and accepts the $4,000 
and costs allowed him. 


The suit long pending between the heirs of Stephen 
A. Douglas and the executors of his estate was decided 
on Monday, in Chicago, giving the heirs of Robert and 
Stephen A. Douglas, about a quarter of a million of 
dollars. 


“The life of Chief Justice Chase,’’ written by Mr. J. 
W. Shuckers, Mr. Chase’s private secretary for ten 
years, is shortly to appear from the Appleton press. 
Among the specially interesting portions of the work 
is a chapter relating to the secret history of the rever- 
sion of the legal tender decision, and another giving 
for the first time various details in the Jefferson Davis 
case. It will also contain the eulogy of Chief Justice 
Chase, pronounced by Hon. William M. Evarts before 
the Dartmouth Alumni at their last commencement. 


The special commission on taxation authorized by 
the last legislature of Massachusetts, consisting of 
Thomas Hills of Boston, James M. Barker of Pitts 
field, and Prof. Julius H. Seelye of Amherst, met at 
Boston, Monday, and organized by the appointment of 
Mr. Hills as chairman, and Mr. Baker, secretary. They 
will at once proceed to their important work, which, 
besides the question of whether any, and, if any, what 
property should be exempt from taxation, contem- 
plates a review of the entire system of taxation ia 
operation in the State. 
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EXTRADITION OF FUGITIVES FROM 
JUSTICE. 

Whoever has had his attention called to the sub- 
ject of surrendering by one independent government 
to another for trial, persons found within the juris- 
diction of the former, for crimes alleged to have been 
committed within that of the latter, need not be 
reminded how long it remained an open question 
whether, by the law of nations, it was held competent 
for the one government to refuse the request of the 
other for such surrender. Able jurists and publicists 


espoused opposite sides of the question, which was 
only settled by conceding it to be a matter to be 
regulated by treaty, and that, without such treaty, no 
obligation rested upon one State to yield to the 
requirements of the other, by surrendering up any 
person, while sharing the protection of its sovereign- 
ity and laws. 


The United States has accordingly 
entered into treaty with most of the European states, 
which extends to the British provinces, by which 
they are mutually bound to surrender fugitives 
charged with grave offenses, not political in their 
character, upon a requisition made, to be tried in the 
courts of the State in which the offense is alleged to 
have been committed. This, however, was rather a 
matter of mutual convenience and safety, than any 
necessity of such an arrangement, since whether 
nations will hold intercourse with each other, and to 
what extent, is a matter of choice and expediency. 
But a principle akin to this mutual surrender of 
criminals had been introduced and fully established 
between some of the colonies, afterward States in this 
country, growing out of the necessity there was of 
such a measure as one of mutual safety and protec- 
tion. They stood in such a relation to each other, 
that though in jurisdiction independent of any right 
in one to legislate for the other, their juxtaposition 
and frequency of intercourse rendered it necessary 
that proper guard should be interposed to prevent 
persons, guilty of crimes in one, finding a refuge from 
punishment by fleeing to the other. There was, 
accordingly, a confederation formed in 1643, between 
Massachusetts, New Plymouth, Connecticut and New 
Haven, then acting as separate colonies, by which 
“upon the escape of any prisoner, or fugitive for any 
criminal cause,” he was to be apprehended and de- 
livered “into the hand of the officer or other person 
who pursueth him.” In the articles of confederation 





between the States, adopted by Congress in 1778, 
provision was made that “ if any guilty of, or charged 
with treason, felony, or other high misdemeanors in 
any State, shall flee from justice, and be found in any 
of the United States, he shall, upon demand of the 
governor or executive power of the State from which 
he fled, be delivered up and removed to the State 
having jurisdiction of his offense.” And when the 
constitution of 1787 was framed, a clause almost- 
identical in terms was inserted, with the exception 
of “ other high misdemeanors” being substituted for 
“ other crimes.” 

Two things, it will be perceived, are requisite to 
give a right to the governor of one State to demand 
of the governor of another, to deliver up a person 
found within such State, on being “charged with 
treason, felony or other crime,” and his having fled 
from justice. 

It is, to say the least, a little remarkable that upon 
so delicate and important a point as the surrender by 
the governor of one of these independent States being 
obliged to surrender one of its citizens to be forcibly 
carried, it may be, a thousand miles from his home, to 
be tried, if some citizen of some other State should 
see fit to charge him with “a crime,” and even in- 
duce the governor of the State in which such crime is 
alleged to have been committed, to demand the sur- 
render of the person so charged, the language of the 
constitution should have been left so loose and vague, 
and should leave the governor upon whom the requi- 
sition is made, no discretion in the matter. Has such 
governor no right to inquire and satisfy himself that 
a crime has been committed, and that there is reason- 
able ground to believe that the person charged is 
guilty, and has fled from justice? Then, again, has 
he no right to judge whether the act done is a “ crime?” 
Is that point to be determined by the law of the State 
where the act is committed, or by the law of nations, 
or the Divine law, or the common or statute law 
of the State in which the person charged is found? 
We are told that to kill a stork in Holland, or to cut 
a tree in the grove above Andermatt, in Switzerland, 
was, if it is not now, a high crime there. If there 
was such a law in one of our States, for example, in 
Nebraska, and a citizen of Massachusetts were to 
commit the act in that State, and its governor, upon 
a charge against him, should demand him of the 
governor of the State of Massachusetts, would he not 
be at liberty to inquire if the act was in fact done, 
and if the person doing it knew that it was a crime? 
Or, if a citizen of Nebraska, while in Boston, were to 
do so heinous a thing as to sell a glass of lager beer 
to some reckless Teuton, and, upon being charged 
therewith, six months afterward, by some zealot in 
the good cause, the governor of Massachusetts were 
to demand to have him surrendered to the officers of 
Massachusetts, to be dealt with there; did the con- 
stitution intend to make such executive a mere catch- 
pole, without a spark of discretion —to deliver up 
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one of the quiet, respectable citizens of his own State 
to be carried to Massachusetts to be tried? It will 
appear before we close, that this is not a mere fanci- 
ful supposition, so far as the principle of the thing is 
concerned. 

Questions of the gravest moment have, heretofore, 
arisen between governors of the slave and free States, 
growing out of requisitions made for the delivery of 
citizens living in a free State, for an alleged violation 
of the slave laws of the State making the requisition. 
As the allegation contained no charge of any crime 
known to the State in which the citizen implicated by 
it resided, the governors thereof were slow to recog- 
nise any obligation to passively obey these requisi- 
tions. Fortunately no such cause of difference or dis- 
pute any longer exists. But, if we mistake not, other 
causes, of equal difficulty remain, if the opinions of 
different governors continue to be as diverse as they 
have heretofore been found at times. It may be re- 
marked, in passing, that Congress has prescribed the 
mode of proof to support the demand to be “ indict- 
ment or affidavit.” 

Some of these points were more or less directly 
referred to by the court in the celebrated case of Joe 
Smith, the Mormon Prophet, 3 McLean, 121, 139. 
But as so many of them have been authoritatively set- 
led by the United States court, in Commonwealth of 
Kentucky v. Dennison, Governor, etc., 24 How. 66, we 
shall content ourselves with the rulings in that case, 
as the basis of what seems to us to deserve attention 
in the workings of these rules. 

In this case the governor of Kentucky made a 
requisition upon the governor of Ohio, for the sur- 
render of one Lago, indicted for seducing and entic- 
ing a certain slave of one N., to leave her owner, and 
aiding her in attempting to make her escape. The 
governor of Ohio, under the advice of the attorney- 
general of that State, declined to obey this requisition, 
he holding that “the offense charged does not 
rank among those upon which the constitutional pro 
vision was intended to operate.” The same doctrine 
had been held and acted upon by a prior attorney- 
general of the same State, under a similar state of 
facts. A mandamus was thereupon applied for, from 
the United States court, to be issued to the governor 
of Ohio, requiring him to comply with this requisi- 
tion, by delivering up Lago as a fugitive from justice. 
The court, in a very elaborate opinion, held that the 
constitution “was intended to include every offense 
made punishable by the law of the State in which it was 
committed ; that it gives the right to the executive 
authority of the State to demand the fugitive from 
the executive authority of the State in which he is 
found; that the right to ‘demand,’ implies that it 
is an absolute right, and it follows that there must be 
a correlative obligation to deliver, without any regard 
to the character of the crime charged, or to the policy 
or laws of the State to which the fugitive has fled,” 
making such governor a mere ministerial officer, with 





no discretionary power. From any thing we find in 
the case, the court do not appear to deny the right of 
the governor upon whom the demand is made, to 
inquire if the person charged has indeed fled from 
justice, without thereby violating his duty. And 
this is, perhaps, the less important, when we are told 
by the court, that if the governor applied to, refuses 
to discharge his duty, “there is no power delegated 
to the general government, either through the judi- 
cial department or any other department, to use any 
coercive means to compel him.” 

The law then may be considered as definitely 
settled, and the lager-beer clause of the Massachusetts 
statute may be made to reach a fugitive culprit under 
the very shadow of Yuba Dam. But we are left ina 
quandary what a governor ought to do under circum- 
stances like the following, which occurred, as the 
records show in one of the States, prior to the decis- 
ion we have above cited, which was made in 1860. 
A citizen of a western State, of good address and 
appearance, we will call him Jones, visited one of the 
eastern cities, and while there, by means of false pre- 
tenses, obtained goods of several persons to a con- 
siderable amount. One of these, Mr. Smith, a respect- 
able and intelligent tradesman, obtained an indictment 
against the western citizen, and upon an application 
to the governor of the State in which the act was 
committed, obtained a requisition upon the governor 
of the State in which Mr. Jones resided, for his de- 
livery, to be tried in the courts of the former State. 
The governor appointed the prosecutor and an officer 
of the State as agents to receive the fugitive. They pro- 
ceeded to the State where he resided, and the gov- 
ernor thereof, in compliance with the requisition, 
caused the person charged to be arrested and deliv- 
ered to these agents. They were proceeding with 
their charge on their way, and had, as they averred 
(but of this there was said to be some doubt), crossed 
the line of the State, when they were overtaken by 
an officer with a paper, alleged to be a writ of habeas 
corpus, and were required to bring their prisoner be- 
fore a certain magistrate, according to the usual forms 
required in such writs. They at once returned with 
him to the place designated, where they remained 
over night. In the meantime, they took counsel of 
a leading lawyer in the place, and were advised that 
the paper, purporting to be a writ of habeas corpus, 
was radically and essentially defective, and that they 
were not bound to obey it; and as no further action 
had been taken in behalf of the prisoner, they started 
with him again in a carriage, and brought him through 
some four States, and surrendered him to the authori- 
ties of the State for which they acted. 

The offense charged being one which it was lawful 
to compromise and settle, the defendant found means 
to do so, and was discharged, with any thing but 
kindly feelings toward his prosecutor. The following 
year, another governor having been chosen, he re- 
ceived from the governor of the western State above 
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referred to, a requisition to give up the person who 
had acted as agent in executing the former requisi- 
tion, to be carried back, as a fugitive from justice, to 
the State in which he had executed it, and received 
the first named party, to answer to an indictment for 
kidnapping. Jones, who was the prosecutor in this 
new process, and was the agent appointed by the 
governor who issued the requisition to receive Smith, 
the person against whom it was issued. The agent, 
moreover, informed the governor to whom the requi- 
sition was addressed, “that he should insist upon its 
being complied with, if the party charged in it did 
not settle it with him.” The governor suggested as 
objections to his compliance, that it was difficult to 
understand how taking a man by virtue of a legal 
precept, and bringing him away agreeably to its 
requirements, could be held to be kidnapping ; or how, 
as the only carrying away that had occurred consti- 
tuted the act itself, of which he was charged, he could 
be said thereby to have fled from justice, after the 
commission of any crime; that he was required to 
give up as a criminal a respectable citizen, for having 
executed the very power which had been conferred 
on him by the executive of the State, his predecessor ; 
and that he did not deem it consistent with the office 
he held, to lend its prerogative, by arresting a citizen, 
to compel him to “settle” with an adversary, and he 
therefore declined to comply with the requisition. 
The agent expressed himself in pretty strong terms 
of dissatisfaction at this conclusion, cited the consti- 
tution, and gave the governor to understand that he 
would hear further from the western executive, 
which turned out to be true. But the resolution first 
formed, was adhered to, and the requisition has never 
been complied with. And yet, had he done this after 
1860, he would have been clearly violating the law, 
so far as its letter is concerned, And if the executive 
of one State sees fit to employ an agent to go to 
another State and bring back a person charged and 
indicted with a crime, who has fled from justice, and 
this same person, after having expiated his offense in 
the latter State, can procure, it may be upon his own 
oath, an indictment against such agent for the act of 
taking and removing him, by charging it as a crime, he 
has only to go to the executive of his own State, and 
obtain a requisition for the arrest of the party so in- 
dicted, and the executive who employed and sent 
him as a public agent to execute a legal process in 
behalf of the State, must give him up, and issue a war- 
rant to arrest him, and send him back there to be 
tried as a criminal, by the laws of that State, for ex- 
ercising the authority with which he himself had 
clothed him. 

If such is the letter of the constitution, it is, we 
repeat, perhaps fortunate that there is no power in 
the government by which it can be enforced. With 
the attribute of sovereignty in the States, by which 
each may make its own laws, and declare what acts 
it pleases, crimes, with the constant inter-communi- 





cation of the people of these States, by the way of 
business and travel, it is, to say the least, giving a 
pretty formidable power of coercion to the citizen of 
one State over that of another, with whom he may 
have had dealings or difficulties, if he can manage to 
make affidavit or obtain an indictment for some 
alleged crime, for the violation of some railroad law, 
or the taking of usury, or selling a lottery ticket or 
the like, and can obtain from his own executive a 
requisition upon that of the State where his victim 
dwells, and the latter has no alternative but to obey 
the same, though he knows its purposes to be base 
and dishonorable. It may be the constitution and the 
law, but it looks very much like an infringement of 
the prerogative of an independent State in protecting 
its own dignity and the safety of its own citizens. 


eo 
LIABILITY OF EXPRESS COMPANIES. 


In Christenso v. The American Express Company, 2 
Am. Rep. 122 (15 Minn. 270), the liability of express 
companies in case of a restriction in the receipt given 
by them was considered. The facts of this case were 
these: The defendants were an express company 
engaged in transmitting from place to place goods for 
hire, having at different points local agents whose » 
duty it was to receive goods transmitted and deliver 
the same to the consignee, as well as to receive goods 
for transmission, having no vehicles or other means 
of transportation except at their local offices for local 
purposes, but transmitting goods in charge of their 
messengers, by steamboats, railroads, coaches, etc., 
owned and controlled by other parties. Plaintiffs’ 
agent delivered to them goods for transportation, 
taking a receipt, in which it was stipulated that the 
defendants were not to be liable for any loss or dam- 
age except as forwarders only. Nor for perils of 
navigation and transportation. The steamboat on 
which the goods were being transported, in conse- 
quence of the negligence of those in charge, 
ran upon a snag and was sunk, thereby in- 
juring the goods. In an action to recover the 
damages, held that the defendants were common 
carriers, not forwarders, and as such were liable for 
the loss notwithstanding the terms of the receipt 
which could not cover loss arising from negligence. 
The rule that express companies who forward goods 
from place to place for hire, in conveyances owned 
and managed by others, are common carriers and liable 
for negligence (even where the receipt restricts the 
liability), in themselves or in the agencies which they 
employ to transport goods and packages, seems to be 
supported by the following additional cases. Hooper 
v. Wells, Fargo & Co., 27 Cal. 11; Lowell Wire Fence 
Co. v. Sargent, 8 Allen, 189; Sherman v. Wells, 28 
Barb. 403; Baldwin v. American Express Company, 
23 Ill. 198; 26 id. 504; Read v. Spaulding, 5 Bosw. 
359; Harlem v. Adams Express Co., 6 id. 285; Sweet 
v. Barney, 23 N. Y. 335; Venier v. Sweitzer, 32 Penn. 
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St. 208; Southern Express Co. v. Newby, 36 Ga, 635. 
In Sweet v. Barney, supra, it was said that “it is 
conceded that the liability of a carrier begins with the 
receipt of the goods by him, and continues until the 
delivery of the goods by him subject to the general 
exceptions. And an express carrier is bound to de- 
liver goods at their destined place to the consignee, 
or as the consignee may direct.” That a carrier can- 
not discharge himself from liability for the conse- 
quences of his own negligence or that of his agents 
is established by the following cases: Grace v. Adams, 
1 Am. Rep. 131, and note; Ashmore v. Pennsylvania 
Central Railway Co., 4 Dutch. 180; Davidson v. 
Graham, 2 Ohio St. 131; Camden & Amboy Railroad 
Co. v. Baldan, 16 Penn. St. 77; Pennsylvania Rail- 
road Co. v. McCloskey’s Administrators, 23 id. 523. 
From these cases the doctrine may be deduced that 
an express company, even in case of a restricted lia- 
bility contained in the receipt which it gives for a 
package, is not exempt from liability where the loss 
occurs in consequence of the negligence of the rail- 
road or steamboat company which it employs to trans- 
port the package, although the package may be in 
charge of the messenger of the express company 
traveling on the cars or the steamboat, and although 
the express company may have no control over the 
* railroad or steamboat company. But this doctrine 
has been denied in a recent case and a new rule has 
been laid down. We refer to Bank of Kentucky v. 
Adams Express Company, decided recently by Judge 
Ballard of the United States District Court in Ken- 
tucky. The facts in the case are substantially as fol- 
lows: The Southern Express Company and the 
Adams Express Company are engaged each, in the 
business of carrying money and other articles from 
one part of the country to another for hire, at the 
request of any one who offers such articles to them 
for carriage. They do not use in their business any 
vehicles of their own, except such as are required to 
transport the articles, intrusted to them, to and from 
railroad depots, and to and from steamboat landings. 
They use railroads, steamboats and the other public 
conveyances of the country. These conveyances are 
not subject to their control, but are governed entirely 
by the companies and persons to whom they belong. 
The packages intrusted to them are at all times, while 
on these public conveyances, in the care of one of 
their own messengers or agents. These companies 
are engaged in carrying by the railroads through 
Louisiana and Mississippi to Humboldt, Tenn., and 
thence over the Louisville and Nashville railroad to 
Louisville, Ky., under a contract by which they divide 
the compensation in proportion to the distance the 
article is transported by the respective companies. 
Between Humboldt, Tenn., and Louisville, Ky., both 
companies employ the same messenger, but this mes- 
senger south of the northern boundary of the State 
of Tennesee, is subject entirely to the orders of the 
Southern Express Company, and north of that bound- 





ary is subject entirely to the orders of the Adams 
Express Company. 

The Louisiana National Bank delivered a package 
containing $13,528.15 to the Southern Express Com- 
pany addressed to plaintiff, the Bank of Kentucky, 
Louisville, Kentucky. This package was carried by 
the Southern Express Company from New Orleans to 
Humboldt, Tenn., and there delivered to the joint mes- 
senger of the Southern and Adams Express Companies, 
While it was in the custody of this messenger between 
Humboldt and the northern line of the State of Ten- 
nessee, the car in which the package was contained 
was precipitated through a trestle-work on the line 
of the Louisville and Nashville railroad, at or near 
Budd’s creek, and the car and package were destroyed 
by fire. This was caused by the fallen locomotive, 
without any fault or neglect on the part of the mes- 
senger who had charge of the package. 

So much of the receipt as is material to the present 
controversy is as follows: 


“ SourHerN Express Company, 
“ Express Forwarders, 


“No. 2.— $13,528.15. July 26, 1869. 

“Received from the Louisiana National Bank one 
package, sealed and said to contain $13,528.15, ad- 
dressed ‘Bank of Kentucky, Louisville, Kentucky.’ ” 

“ Upon the special acceptance and agreement that 
this company is to forward the same to its agent 
nearest or most convenient to destination only, and 
there deliver the same to other parties to complete 
the transaction, such delivery to terminate all liability 
of this company for such damage; and also that this 
company are not to be liable in any manner, or to any 
extent for any loss ordamage * * * of such pack- 
age or of itscontents * * * occasioned * * * by 
fire or steam. The shipper and owner hereby severally 
agree that all the stipulations and conditions in this re- 
ceipt contained, shall extend to and inure to the benefit 
of each and every company or person to whom the 
Southern Express Company may intrust or deliver 
the above-described property for transportation, and 
shall define and limit the liability therefor of such 
other company or person.” 


On the trial of the cause the judge charged the jury, 
among other things, as follows: 

‘Now, if you believe that the package was de- 
stroyed by fire, as above indicated, without any fault 
or neglect on behalf of the messenger, or the defend- 
ant, the defendant has brought itself within the terms 
of the exception and it is not liable. It is not material 
to inquire whether the accident resulted from the 
want of care, or from the negligence of the Louisville 
and Nashville railroad and its agents or not, since 
the uncontroverted testimony shows that the car and 
train in which the messenger of the Adams Express 
Company was transporting the package, belonged to 
the Louisville and Nashville Railroad Company, and 
were exclusively subject to its control and orders. A 
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common carrier who has not limited his responsibility 
is undoubtedly responsible for losses, whether occur- 
ring on vehicles controlled by himself exclusively, or 
belonging to and controlled by others, because he is 
an insurer for the safe delivery of the article which 
he has agreed to carry; but, whew he has limited his 
liability so as to make himself respoustble for ordinary 
care only, and the shipper, to recover against him, is 
obliged to aver and prove negligence, it must be his 
negligence or the negligence of his agents, and not 
the negligence of persons over whom he has no 
control. 

“Tf in his employment he uses the vehicles of 
others over which he has no control, and uses reason- 
able care —that is, such care as ordinarily prudent 
persons engaged in like business use in selecting the 
vehicles, and if the loss arises from a cause against 
which he has stipulated with the shipper—he shall 
not be liable for the same unless it arises from his 
want of care, or the want of care of his employees.” 

The jury found a verdict for defendant and onamotion 
for anew trial, the judge delivered an opinion stating 
the above facts and adhering to the law as set forth 
in his charge. While not agreeing with Judge Bal- 
lard as to the law of the case, we present the follow- 
ing extract from his opinion, as setting forth in an able 
manner the view which he takes: ‘“ The correctness of 
the proposition contained in the charge * * * may 
be demonstrated in two ways: First — By the con- 
tract between the bank and the express company, it 
was agreed that the company should not be responsi- 
ble for any loss or damage of the package which 
should be occasioned by fire; the loss of the pack- 
age was occasioned by fire, hence the carrier, by 
the terms of the contract, is not responsible. It is not 
pretended that the contract was violated by using the 
ears of the Louisville and Nashville Railroad Company 
to transport the messenger and the package, or was 
violated in any other respect. It follows, therefore, 
that, if the company is liable at all, it is not so by 
virtue of the contract but in spite of it. 

The contract, however, does not attempt to exempt, 
nor could it have exempted, the express company 
from loss occasioned by the neglect of itself 
or its servants, but when it is sought to charge 
the company with neglect, it must be such neglect as 
it is responsible for upon the general principles of law. 

Now, upon those principles, no one is responsible 
for damage occasioned by neglect, unless it be the 
neglect of himself or his servants or agents. But the 
facts stated show that neither the company nor its 
servant was guilty of any neglect. It follows that 
the defendant cannot be charged on this account. 
Though the defendant used the Louisville and Nash- 
ville railroad to transport its messenger and the pack- 
age, the railroad company was not, in any legal sense, 
the servant of the defendant. The defendant had no 
control over the railroad company or over its ser- 
vants. Tke railroad company was no more the ser- 





vant of the defendant than it is of any passenger 
whom it transports. It was no more the servant of 
the defendant than is the hack or cab the servant of 
him who hires it to transport him from one part of 
the city to another. 

Second — All the authorities agree that when a 
common carrier has, by special contract, limited his 
responsibility, “he becomes, with reference to that 
particular transaction, an ordinary bailee—a private 
carrier for hire,” or, ‘reduces his responsibilities to 
those of an ordinary bailee for hire.” York Co. v. 
Central Railroad, 3 Wallace, 107; New Jersey Steam 
Navigation Co. v. Merchants’ Bank, 6 Howard, 382; 
Railroad Co. v. Lockwood, 17 Wallace, 357. 

I prefer the latter form of stating the proposition 
because it is less misleading. Ido not think that a 
common carrier, by entering into a contract limiting 
his responsibility, changes his character. He still 
remains a common carrier, with his responsibility 
limited in respect to the matter embraced in his con- 
tract, to that of an ordinary bailee for hire. The au- 
thorities are equally clear that an ordinary bailee for 
hire is bound to only ordinary diligence, and responsi- 
ble only for losses and injuries occasioned by negli- 
gence or want of ordinary care. The defendant did 
by special contract limit its responsibility, and neither 
it nor its servant, the messenger, is chargeable with 
any neglect or want of care. The loss of the pack- 
age was occasioned by fire. The contract provides 
that the defendant should not be liable for a loss so 
occasioned, and as neither the defendant nor defend- 
ant’s servant was wanting in care, it follows that it is 
not responsible for the loss. 

Suppose the package had been lawfully intrusted 
by the Louisiana National Bank to a private person 
to be carried for hire, and delivered to the plaintiff, 
and it was contemplated by the parties that such per- 
son would transport the package and himself by the 
railroads, which, it was contemplated, the defendant 
would use, and the package had been lost under the 
same circumstances that the package delivered to the 
defendant was lost, would it for a moment be con- 
tended that such private person would be respon- 
sible ? 

Suppose, again, that a person should deliver to his 
friend, who contemplated coming from New Orleans 
to Louisville by the ordinary modes of travel, a watch, 
to be carried and delivered at the latter city, and that 
while such private carrier, without reward, was pro- 
ceeding on his way in one of the cars of the Louis- 
ville and Nashville Railroad Company, the car should, 
by the gross carelessness of those having charge of 
it, be thrown from the track, and the watch in charge 
of the carrier, without any neglect on his part, de- 
stroyed. Is it conceivable that such carrier would be 
responsible for the loss? To hold that he would be 
responsible would not only violate the plainest prin- 
ciples of law, but would shock the common sense of 
mankind, and yet, not only the private carrier for 
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hire, but the private carrier without reward is respon- 
sible for the loss of a package intrusted to him, under 
the circumstances supposed, if the defendant is 
responsible for the loss of the package claimed in this 
case. 

The private carrier for hire is responsible for losses 
and injuries occasioned by want of ordinary care on 
his part, or on the part of his servants; and a pri- 
vate carrier without pay is responsible, if not for 
want of ordinary care, certainly for gross neglect. 
It cannot be maintained with the least show of rea- 
son that the Louisville and Nashville railroad was 
any more the servant of the defendant in transporting 
the package sued for in this case, than it is the ser- 
vant of the carrier for hire, and the carrier without 
hire, in the cases supposed, and if these last are not 
responsible for the neglect of the servants of the rail- 
road company, it is impossible to conceive that the 
defendant is responsible for such neglect. 

The counsel for the plaintiff attempt to escape this 
conclusion by insisting that, though the defendant 
limited its responsibility, it still remains a common 
carrier, and that such carrier is responsible not only 
for any want of negligence of himself and his ser- 
vants, but for the negligence of any agency which he 
may employ in his business. 

This proposition is misleading. It is not strictly 
correct to say that a common carrier is responsible 
for the negligence of any agency in his business, or 


even for his own negligence or that of his servants, 
in the sense in which his responsibility is distinguished 


from the responsibility of another person. A com- 
mon carrier is bound to deliver goods intrusted to 
him, unless prevented by the owner, the act of God, 
or the public enemy. He is, as the law terms him, 
an insurer for the safe carriage and delivery of goods, 
subject only to the exceptions above mentioned. If 
he does not deliver goods intrusted to him, he is 
responsible, not because the goods were lost by his 
neglect, or the neglect of a servant, or by the neglect 
of some agency which he employed, but because he 
insured their delivery. His responsibility is wholly 
independent of the neglect of any one. If goods de- 
livered to him to be carried are lost while in his, or 
his servants’ custody, or while in the custody of some 
other person who is not his servant, he is equally 
responsible, not because he is liable upon any prin- 
ciple of law for the negligence of any person who is 
not his servant, but because he is bound by law to 
carry and deliver safe all gouds delivered to him un- 
less prevented as before stated, by the owner, the act 
of God, or the public enemy. If he has limited his 
responsibility by special contract, and the loss has 
been occasioned by the cause excepted in the con- 
tract, then the owner in order to charge him must 
show that though the loss arose directly from the 
cause excepted, that cause itself was occasioned by 
the neglect of the carrier. But, when a public or 
private carrier is sought to be charged with a loss 





occasioned by his neglect, when neglect is the tounda- 
tion of plaintiff's claim, I am not aware that he is 
liable for any negligence, except upon the same prin- 
ciples, and under the same circumstances, that any 
other person is liable. I am not aware that he, more 
than any one else, can be made responsible for the 
negligence of persons who are not his servants. 

Undoubtedly the defendant did, notwithstanding 
its contract, continue to be a common carrier, but its 
responsibility was limited to that of an ordinary 
bailee for hire. Now, an ordinary bailee for hire is 
responsible for only ordinary care, and liable for the 
neglect of himself or his own servants, and not for 
the neglect of persons over whom he has no control, 
Consequently he is not responsible for aloss occurring 
under the circumstances presented in this case. If it 
be admitted that the common carrier has by his con- 
tract limited his responsibility to that of an ordinary 
bailee for hire, then it cannot be consistently insisted 
upon that he shall be held liable as a common car- 
rier who has made no express contract. To admit 
the contract, and to deny any effect to it, is too much 
for one pruposition. The proposition of counsel, re- 
duced to its essence, is simply this, that though the 
defendant has, by special contract, limited its respon- 
sibility to that of a private bailee for hire, it is still 
responsible as a common carrier. A proposition in- 
volving so obvious a contradiction cannot require 
further exposure. 

——- pmo ——— 


CURRENT TOPICS. 


We understand that a certain pamphlet, purport- 
ing to give a list of the general terms of the Supreme 
Court, states that there is to be a General Term at 
Binghamton on the first Tuesday of September. This 
is erroneous as appears from the official notice in the 
Secretary of State’s office, from the “red book,” and 
from the “ Evening Journal” Almanac. The term is 
to be held at Binghamton on the second Tuesday of 
September. 


In the London Law Journal, in a conspicuous posi- 
tion, is to be found the advertisement of the “ Legal 
and General Life Assurance Society,” a company 
which was founded in 1836. The present trustees of 
this remarkable society are the Lord Chancellor of 
England, Lord Hatherley, Lord Coleridge and others. 
Among the directors are Vice-Chancellor Bacon, At- 
torney-Gen. Baggallay, and Sir Montague E. Smith. 
This association is probably found to be useful and 
honorable in England, where organization is as much 
a habit of the profession as “ flocking together” is a 
habit of birds. A life insurance company for the par- 
ticular benefit and patronage of the legal profession 
is one of the things which the American lawyer 
has not yet been brought to consider with serious- 
ness, 
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The Brussels Congress lingers along in spite of the 
adverse criticism and sentiment which it has had to 
endure. Of course the practical, definite results of 
the Congress will not be considerable. A writer has 
well said that “a congress can only ratify what uni- 
versal public sentiment already sanctions, and one may 
almost say, what universal usage has long practiced; 
but principles which have this degree of validity can 
be little strengthened by a Congress.” Nevertheless 
it is impossible not to see in these international con- 
gresses, Official and non-official, the elements of closer 
international organization and the foundation stones 
of a grand structure of international codification, 


It seems that the courts are willing to sustain those 
who practice the musical art, even if the music is not 
of such a quality or made at such times as to please 
everybody. In Sadley v. Casey, a case argued re- 
cently before Judge Donohue, in New York city, the 
question whether midnight music was a nuisance was 
considered. The plaintiff asked for an injunction 
against such music; and it appeared from the affida- 
vits read in support of the motion for the injunction, 
that plaintiff kept a boarding-house and defendant 
kept a saloon, the rears of both premises coming 
sogether. Plaintiff alleged that defendant had nightly 
negro-minstrel performances, continuing until after 
midnight; that the performances were accompanied 
with loud applause ; and that in consequence many 
of plaintiff's boarders left. We are told that defend- 
ant answered by opposing affidavits claiming his place 
to be a public benefaction ; “ that it is about the only 
place in that portion of the city where a poor man 
can go in, sit down, smoke his cigar or his pipe, wash 
the dust down his throat with a glass of lager, and at 
the same time listen to ‘consoling and elevating 
music;’ that his four colored artists ‘are of high 
reputation in their line,’ and effectively render the 
best compositions of tne great masters, including 
‘Yankee Doodle’ as an overture, and ‘Home, Sweet 
Home’ just at the proper hour; that his perform- 
ances are not attended by any disorderly conduct or 
characters, nor are they unusually boisterous; that, 
on the contrary, they are patronized by gentlemen of 
the very highest respectability, including merchants, 
lawyers, journalists, artists, and such like, and includ- 
ing such exacting critics in musical performance as 
James Gordon Bennett, Hugh Hastings, Jerome Buck, 
and others equally eminent; that plaintiff’s boarders, 
instead of evincing feelings of repugnance to his per- 
formances, were accustomed to get out on the roof 
of an adjoining house, and enjoy such performances 
free of charge, and that to relieve the mind of plaintiff 
herself, he had voluntarily consented to close the musi- 
cal accompaniment of his business at midnight. The 
defendant was fortified in his theory that his place 
was not a nuisance, and not the resort of bad char- 
acters by the affidavits of the ward detective and a 





number of his immediate neighbors, living closer to 
him than the plaintiff. It further appeared that the 
saloon was in operation before plaintiff took her house, 
and that she then knew the character of the perform- 
ances carried on there. After argument by counsel, 
Judge Donohue denied the motion for an injunction, 
holding that, under the well-settled law applicable in 
such cases, all the equities of the complaint and ac- 
companying affidavits having been fully met and- 
denied by the papers presented on the part of the 
defendant, an injunction was improper.” 


—— ee 
NOTES OF CASES. 


In Imperial Fire Insurance Co. v. Murray, 73 Penn. 
St. 13, an important question in the law of insurance 
was decided. It appeared that an insurance was 
effected on a coal-breaker, etc., by the lessee of a 
colliery, the insurance to cover the “ working-inter- 
est.” The lessee was bound, by the terms of the 
lease, to return the property in good order. The 
slope of the colliery fell in, and afterward the breaker, 
etc., were burned. Held, that the insurance covered 
the entire insurable interest which the assured had in 
the property, and that he could recover the value of 
the property, although by the falling of the slope the 
use of the property was reduced in value to an amount 
less than the amount insured. 


In Black v. Burlington, etc., Railroad Co., 8 West. 
Jurist 485, the Supreme Court of Iowa decided a 
question as to the relative rights of railroad trains and 
highway travelers at crossings. This was an action 
to recover for injuries resulting from defendant’s rail- 
road train striking a wagon, in which plaintiff was 
riding, while crossing the defendant’s track. The 
judge charged the jury as follows: “The rights of a 
traveler upon a highway at a railroad crossing are 
not subordinate to those of the railroad, nor superior 
to them, but equal, one having the same right as the 
other, and both are bound to use ordinary care to 
avoid injury of one to the other. And railroad com- 
panies in running their cars across public highways 
are bound to regulate their speed and give such sig- 
nals as are required by ordinary care, that persons 
passing may be apprised of the danger, and omission 
to do so is evidence of negligence.” The court on 
appeal held this charge to be theoretically correct. 
It was modified by an instruction holding that “if 
the plaintiff did hear or see the cars, and knew where 
the track was, and by the exercise of ordinary care 
could have seen and heard the train, and failing to 
exercise such care, attempted to cross the railroad 
track without using precaution to satisfy himself of 
safety, he was negligent and cannot recover.” The 
language of Warner v. N.Y. Cent. R. R. Co., 44N. Y. 
465, was approved by the Appellate Court, viz.: “The 
citizen must yield the right of way at the crossing. 
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The traveler who should drive his carriage upon the | THE RIGHTS AND DUTIES OF CARRIERS AS 
track when he saw the approach of a train would ¥ Ae 


bring injury on himself, if a collision occurred, and 
would have no just claim for the recovery of dam- 
ages.” In all such cases the rights of the traveler and 
the train are to be determined by the law of negli- 
gence. Theoretically the rights of the two are equal ; 


but practically the train has the advantage in not 
being so easily managed and restrained as the travel- 
er’s person or his vehicle. 


Richard v. Brehm, 73 Penn. St. 140, is another 
contribution to the adjudications in the United States 
holding that marriage need not be formal in order to 
be legal, at least for some purposes. In this case de- 
fendant cohabited with a woman for many years, 
calling each other husband and wife in presence of 
others and executing deeds with acknowledgments as 
such. She made a will naming herself his wife and 
devising property to him as her husband. She made 
a subsequent will devising her real estate to plaintiff 
who, after the death of the testatrix, brought an action 
of ejectment against defendant. Defendant claimed 
possession as tenant by curtesy, and the validity of 
the marriage was brought in issue. Defendant ad- 
mitted in his testimony that he and the testatrix were 
never married with the ordinary ceremonies, but that 
they mutually agreed to live together and to keep it 
a secret that they were not married. The judge 
charged that the facts constituted a marriage as to all 
the world, in matters pertaining to business transac- 
tions, but not as between themselves, and conse- 
quently defendant could not hold the property as 
tenant by curtesy. But the court on appeal held 
that the judge erred in taking the case from the jury, 
and saying that this was not a marriage as to defend- 
ant and the testatrix. While the Appellate Court was 
probably correct in its holding, yet it must be admit- 
ted that the present laws in regard to marriage in 
most of the United States are unsatisfactory in their 
workings. And there is some force in the remarks 
of the judge who delivered the charge in the subor- 
dinate court when he says, “the defendant ought not to 
expect immunities from the responsibilities of married 
life and possess its benefits also. For instance, under 
the facts disclosed he could not have been made to 
suffer the penalties of bigamy if he had married 
another woman during his supposed wife’s life, nor 
be punished for adultery if he had committed that 
crime, for in these cases actual, not presumptive, 
marriage must be proved.” 

—— Qe 

The laws passed during the last session of Congress 
have been put in type, and presswork will be begun as 
soon as the index, now preparing at the State Depart- 
ment, is ready, which will be in a few days. The laws 
are unusually long this session, and judging from the 
many calls for them from all parts of the country, are 
unusually important. 





Two questions of great interest to common carriers 
in general, and to railway companies in particular, 
arose in the late case of The Great Northern Railway 
Company v. Swaffield, L. R., 9 Ex. 132; 30 L. T. Rep. 
N. 8. 562. This was an appeal from a judgment of the 
Bedfordshire County Court. On the 5th of July, 1872, 
Swaffield sent a horse directed to himself at Sandy 
Station, by the above company’s railway, the fare be- 
ing prepaid. The horse arrived at night, and there 
being no one at the station to receive it, it was sent to 
a neighboring livery stable, as the plaintiffs had no 
stable accommodation on the spot. Soon after defend- 
ant’s servant demanded the horse. He was directed 
to the livery stable keeper, but declined to pay the 
charges demanded before delivery. Thereupon the 
horse was denied him. The charges were admitted to 
be reasonable. Next day defendant himself made the 
same demand, but he wvuld not allow the station- 
master to pay the charges, refusing to recognize the 
livery stable keeper in any way. The company after- 
ward offered to deliver the horse to defendant free of 
all charges. He refused this offer also, and insisted 
upon his right to have compensation for the expenses 
he had incurred, as well as for his loss of time. In 
the course of a few months the company paid the 
livery stable keeper’s bill, amounting to £17, and sent 
the horse to defendant, by whom it was received. The 
company then brought an action in Bedford County 
Court to recover the sum of £17, and on judgment 
being given for the defendant, carried the case on ap- 
peal to the Court of Exchequer, where this judgment 
was reversed. The grounds upon which the decision 
of this court was given may be gathered from the 
succinct statement in Baron Pollock's judgment: “If 
the case had rested on what took place on the night 
when the horse arrived, I should have thought the 
plaintiffs wrong, for this reason, that although a com- 
mon carrier has, by the common law of the realm, a 
lien for the carriage, he has no lien in his capacity as 
warehouseman; and it was only for the warehousing 
or keeping of this horse that the plaintiffs could have 
made any charge against the defendant.’’ Here we 
have also a statement of the two questions referred to 
above: First, can a carrier by land make any charge 
as warehouseman? Secondly, has a carrier any lien 
for such charges? On the first point there appears to 
be no direct authority; but in the case of Notara v. 
Henderson, L. R.,7 Q. B., an analogous question was 
fully debated. In that case the plaintiffs shipped a 
quantity of beans on the defendant’s ship from Alex- 
andria to Glasgow. The ship called at Liverpool, and 
in going out met with a collision, which detained her 
for a few days. By reason of the collision the beans 
were wetted by sea water, and the plaintiffs, who were 
at Liverpool, offered to receive them, and pay freight 
pro rata. The offer was refused, and the beans were 
carried to Glasgow. Tnere it was discovered that they 
were much depreciated in value, and that much of this 
depreciation was due to the fact that they had not been 
dried after the collision. The plaintiffs accordingly 
brought an action against the shipowners for the neg- 
lect of the master to take reasonable care of the beans 
by drying them at Liverpool, where there was suffi- 
cient accommodation, and where the ship had put in 
for repairs. In the unanimous judgment of the Court 
of Exchequer Chamber, delivered by the late Mr. Jus- 
tice Willes, the chief authorities upon the duty of a 
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ship’s master to use reasonable care in preserving the 
goods intrusted to him, are gone into, and the decision 
arrived at is that there is such a duty. This case was 
cited with approbation by the Judicial Committee of 
the Privy-Council in the case of Cargo ex Argos, L. 
R., 5 P. C. 134. 

After this decision had been given, it was but an ad- 
vance in the same direction to say that the same duty 
devolves upon carriers by land, or in other words, we 
might say it was but another deduction from the same 
general principle, if we were discussing the civil law 
and not the laws of England. In the case we are now 
considering, the question raised was whether expenses 
incurred by the railway company as warehousemen 
were incurred justifiably ; whether there was any duty 
incumbent upon them to take reasopable precaution 
to prevent any damage happening to the horse after its 
arrival at the place of destination. ‘This point having 
been settled in the affirmative, we think it a very 
natural result to maintain that they could recover the 
expenses thus cast upon them. If such were not the 
case their position would be a very hard one. The law 
tells them ‘‘ under certain circumstances it ix incum- 
bent upon you to make certain outlays for the security 
of the bailor’s goods intrusted to you for carriage.” 
What could be more reasonable than that the bailor 
should reimburse them? It is not likely that this treat- 
ment will at all tend to give the bailee an advantage 
over the bailor, for courts of law will be able to exam- 
ine into the necessity of the expenses incurred on al- 
leged behalf of the bailor; while on the other hand, the 
bailor will himself have the satisfaction of knowing 
that the duty of the railway company does not cease 
with the mere arrival of the goods at the place of des- 
tination. The civil law went a step further than our 
law ; it allowed even to the negotioruwm gestor an action 
against the dominus to recover the expenses incurred 
bona fide in managing the affairs of the dominus. 

With respect to this second point, we shall find there 
are a variety of dicta and cases. In 1793 was decided 
the case of Lambert v. Robinson, 1 Esp. 118, which was 
an action of trover against a carrier. The Lord Chief 
Justice Eyre held that there was no lien given by law 
where the carrier makes a claim for booking or ware- 
house room. This case, however, is so briefly reported 
that it gives few grounds for deciding the point. In 
Orchard v. Rackstraw, 9 C. B. 638, it was decided that 
a livery stable keeper has no lien for the keep of a 
horse, and that a veterinary surgeon has none 
for his attendance. This decision has, apparently, 
a bearing upon the present topic. Judson v. Etheridge 
is another decision, by Lord Lyndhurst, that livery 
stable keepers have no lien for the keep of a horse. In 
addition to these decisions we have a very clear state- 
ment of the nature of a lien in Story’s Equity Juris- 
prudence, ‘‘a lien,”’ he says, ‘‘ is not in strictness either 
a jus in re, or a jus ad rem, but simply a right to possess 
and retain property, until some charge attaching to it 
is paid or discharged. It generally exists in favor of 
artisans and others who have bestowed labor and ser- 
vice on the property, in its repair, improvement, and 
preservation. It has also an existence in many other 
cases by the usage of trade, and in maritime transac- 
tions.” 

Of the four learned judges who delivered judgment 
in the case of the Great Northern Railway Company v. 
Swaffield, three referred to this question of lien; but 
only one, Baron Pollock, expressed a decided opinion 
on the point we are now investigating. Baron 





Pigott passed over the question, simply remarking 
that they had not to deal with any question of lien, 
but Baron Pollock, whilst fully recognizing the ac- 
knowledged rights of a common carrier, distinctly 
stated that he had no lien in his capacity of ware- 
houseman. On the other hand, Baron Amphlett, 
without expressing any decided opinion, did not wish 
it to be thought that he held identical views with 
those of Baron Pollock on this subject. ‘I should 
not wish,”’ he observes, ‘“‘to be considered as holding 
that in a case of this sort, the person who, in pursuance 
of a legal obligation, took care of a horse, and ex- 
pended money upon him, would not be entitled to a 
lien on the horse for the money so expended.’’ How- 
ever, as these remarks of the learned judges were but 
obiter dicta, not necessary to support the judgment, we 
have yet to learn what is the law in such a state of 
circumstances as those described by Baron Amphlett. 
The several decisions referred to above will not be of 
much avail in elucidating the question. We do not 
know that any obligation was cast by the law upon 
the bailees, and we take it that this is really the vital 
point in the question of aright of lien now under in- 
vestigation. If we were allowed to discuss the ques- 
tion upon abstract grounds, it would be no difficult 
matter to make our deductions, provided we were 
agreed upon first principles. We might, for instance, 
say, whoever does an act in pursuance of a legal obli- 
gation, has a specific lien for his reasonable expenses 
thus incurred. Here, when the circumstances arose, 
it would be a comparatively easy proceeding to apply 
the general rule to the particular facts. But this is 
not the way in which our English case law proceeds. 
Here we must seek our rules and principles by a wide 
generalization of decisions, and abandon the method 
of deduction for that of induction. 

It certainly will be an interesting investigation when 
acase in which is involved this right of lien comes 
into court for judgment. Equitable considerations 
may suggest that when the law compels a man to ex- 
pend money on the goods and chattels of another, he 
should have the best possible security for repayment, 
otherwise we should find the law inflicting on one an 
evil which might very possibly be far greater than any 
corresponding advantage that would accrue as a result 
to another. Such legislation is certainly not to the in- 
terest of the community at large; nor would it be at 
all consistent with the maxims of far-seeing jurispru- 
dents, such as Bentham and his school. Perhaps the 
best way of considering the matter is that adopted by 
those jurisprudents in their moral and legal investiga- 
tions. There is a safer method than one which varies 
with the sympathies or antipathies of the legislator. 
We have some safeguard against reckless legislation if 
we seek to change no law until we are quite assured 
that the resulting good will more than counterbalance 
the evil that must of necessity follow from any change. 
Wecannot go far wrong when we know how to interpret 
and apply the well-worn maxim, Salus populi suprema 
lex. If we apply such a method here, there seems good 
reason to hold by the opinion of Baron Amphlett. 
The law inflicts an evil whenever it enjoins a duty 
upon a man; it does more if it does not make every 
reparation allowed by the case. It modifies the evil, 
and, at the same time, introduces a counterbalance of 
good if it secures for the one party the preservation 
of his property, and for the other a good surety that 
the expense cast upon him by the law will be met by the 
person benefited, and secured by the law.—Law Times. 
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MALICE. 

The difficult question of what constitutes malice has 
received further illustration in the case of Reg. v. Pem- 
bilton, 22 W. R. 553. The prisoner was indicted under 
24 & 2 Vict., c. 97, § 51, for “unlawfully and mali- 
ciously ” committing damage (exceeding £5) to prop- 
erty by breaking a window. In fact, he broke the 
window with a stone which he flung at some person 
standing near, but the jury negatived any intention to 
break the window. On a case reserved the Court of 
Criminal Appeal held that he had not committed an 
offense under the statute, though they intimated an 
opinion that if the jury had found that when he threw 
the stone he knew that it was probable it would break 
the window, he would have been guilty. The first 
thing to observe on this is that the court held that, in 
using the word “ maliciously,” the statute did not 
mean a general unlawful intent, but an intent to do 
the unlawful act of damaging property. But, in the 
second place, in intimating (what we have no doubt 
they would if necessary have held) that it would have 
been sufficient to bring him within the statute if he had 
known the damage to property to be a probable conse- 
quence of his act, and yet had done it, they say in 
effect that there need not be a purpose to do the dam- 
age; it is enough if there was recklessness. 

The decision appears to us one of great importance, 
for it indicates, though it does not precisely lay down, 
a distinction which has been hardly enough recognized 
in law, and which has indeed been sometimes deliber- 
ately ignored. It would not be wrong to describe this 
distinction as a’distinction between the quality and 
the quantity of the intent. It is established law and 


sound reason that if a man does an act which produces 


what may be fairly described as a necessary conse- 
quence, that is, such a consequence as any person do- 
ing the act would necessarily foresee, it is all one as 
though he intended that cx q , although that 
consequence was not the purpose or motive of his ac- 
tion. In the language of the law (which, if in this 
respect not perfectly logical, is practically convenient 
and could not be easily replaced by any other way of 
speaking) he did intend the consequence. This is the 
effect of what the court in the present case intimated 
they would have held if the jury had found that the 
prisoner knew the probable consequence of his act 
to be the breaking of the window; and this‘ is what 
the court did decide in Reg. v. Ward, 20 W. R. 392, L. 
R., 1. C. R. 356, where the prisoner was held guilty 
of “unlawfully and maliciously’’ wounding a man, 
though he had no malice against the particular individ- 
ual, and did not even design to shoot him, but fired in 
his direction in such a way that the hitting of him was 
the natural and probable consequence of his act. The 
probable consequence was necessarily within his con- 
templation, and was recklessly disregarded. There 
was enough intention to make malice, though the in- 
tention was not coupled with a purpose. 

But, on the other hand, if the only thing intended 
is altogether different from the consequence which 
actually follows, where the actual consequence is not 
only beyond the purpose but beyond the contempla- 
tion of the person doing the act, where it is not only 
undesigned, but is not such a consequence as he may 
fairly be held to have foreseen as probable, then no 
intention to produce the consequence can be rightly 
attributed, and the act cannot be said to be done ma- 
liciously . 

Here, however, a qualification arises, which turns 

















upon the quality or nature of the intent. If the pris- 
oner in the case in question could fairly be held to 
have had in his contemplation that his throwing the 
stone would probably cause damage to property, we 
think we shall not be wrong in saying that he would 
have been held guilty, although the precise damage 
done was not that which he contemplated. If, for in- 
stance, throwing the stone recklessly in the direction 
of one window, the stone had glanced off and struck 
another window. This would be like the old and un- 
doubted case of poison laid for A. and taken by B., or 
one person shot at and another killed. The quality or 
nature of the intent answers to the effect produced, 
or the consequence which follows is of the same na- 
ture and quality with that intended, though the pre- 
cise operation is different. There is not a mere gen- 
eral intent to do an unlawful act; but there is an 
intent to do an unlawful act and produce an unlaw- 
ful consequence of a particular kind; and an unlawful 
act of that particular kind is in fact done, and an 
unlawful consequence of that particular kind pro- 
duced. 

It appears to us that this is a true and reasonable 
distinction, and the one that must ultimately prevail. 
And it is this distinction that is 30 grossly violated by 
the old dicta laying down that any homicide done in 
the course of a felonious act is murder. We have on 
a former occasion stated our conviction that this tech- 
nical and arbitrary rule would not now be acted upon, 
and we are glad to observe that in the present case 
Blackburn and Lush, JJ., both intimate their dissent 
from it. Lord Coleridge, however, guards himself 
against being ‘“‘supposed to throw any doubt upon the 
authorities which have been cited to show what is 
sufficient to constitute malice in the case of murder; 
they rest upon the principles of common law, and do 
not appear to be applicsble to an offense created by 
statutory enactment.’’ We cannot appreciate this 
reasoning. When a statute uses the term malice, it 
must be supposed to use it in the sense which it has 
acquired in law; and if a particular state of circum- 
stances would prove malice at common law the like 
circumstances ought equally to prove it under the 
statute. It appears tous impossible that the construc- 
tion of the words of a statute should not reflect back 
upon the construction of similar words in a branch of 
common law which is in pari materia with the statute. 
We regard the present case in that light, and look upon 
it as one of great and leading importance. 


++ 
oo 


UNITED STATES SUPREME COURT AB- 
STRACT.* 
(Continued.) 
TENDER. 


Under the act of June 7th, 1862, ‘for the collection 
of the direct tax in insurrectionary districts,’”’ etc., a 
tender by a relative of the owner of the tax due upon 
property advertised for sale is a sufficient tender. And 
if the tax commissioners have, by an established gen- 
eral rule announced and a uniform practice under it, 
refused to receive the taxes due unless tendered by the 
owner in person, it is enough if a relative of the owner 
“went tothe office of the commissioners to see after 
the payment of the tax on the property, but made no 
formal offer to pay, because it was in effect waived by 
the commissioners, they declining to receive any ten- 








* From advanced sheets of 18 Wall. 





THE ALBANY LAW JOURNAL. 





EE 
der unless made by the owner in person.”’ 


Trwin, 548. 
TERRITORIES. 

The practice, pleadings, and forms and modes of pro- 
ceeding of the territorial courts, as well as their 
respective jurisdictions, were intended by Congress to 
be left to the legislative action of the territorial assem- 
blies and to the regulations which might be adopted by 
the courts themselves. The cases of Noonan v. Lee (2 
Black, 499), Orchard v. Hughes (1 Waliace, 77), and 
Dunphy v. Kleinsmith (11 id. 610), in which a different 
view was taken, reconsidered and not approved. Horn- 
buckle v. Toombs, 648; Hershfield v. Griffith, 657; Da- 
vis v. Bilsland, 659. 

TESTAMENTARY LETTER — “‘ TRANSPORT.” 

A contract made with a quartermaster of the army 
to transport supplies distinguished from one made 
with ‘‘a commissary of subsistence’’ to “deliver” 
them. Shrewsbury v. United States, 664. 

TRUST PROPERTY. 

1. Where a depositary of certain government bonds 
used some of them without the permission of the 
owner and substituted in their place a bond and mort- 
gage, and the owner of the bonds upon hearing of the 
transaction ratified it. Held, that neither the creditors 
of the depositary, who had become insolvent when 
such approval was made, nor his trustee in bankruptcy 
could complain of the transaction, there being no pre- 
tense that the property substituted was less valuable 
than that taken, or that the estate of the debtor was 
less available to his creditors. Cook v. Tullis, 332. 

2. Where property held upon any trust to keep, 
or use, or invest it in a particular way, is misapplied 
by the tPustee and converted into different property, 
or is sold and the proceeds are thus invested, the prop- 
erty may be followed wherever it can be traced through 
its transformations, and will be subject, when found 
in its new form, to the rights of the original owner or 
cestui que trust. It does not alter the case that the 
newly acquired property, instead of being purchased 
with the proceeds of the original property, is obtained 
by a direct exchange for it. Ib. 

USURY. 

Although a loan of money may be usurious and the 
contract to return it void, yet, in the absence of statu- 
tory enactment, it does not follow that the borrower, 
after he has once repaid the money, not even that his 
assignee in bankruptcy, whose rights are in some re- 
spects greater than his own, can recover the principal 
and illegal interest paid. Equity, however, in its dis- 
cretion may enable either to get back whatever money 
the borrower has paid in excess of lawful interest. 
Tiffany v. Boatman’s Institution, 375. 

UTAH. 

Under the organic act of September 9th, 1850, organiz- 
ing the Territory of Utah, the attorney-general of the 
Territory, elected by the legislature thereof, and not 
the district attorney of the United States, appointed 
by the president, is entitled to prosecute persons ac- 
cused of offenses against the laws of the Territory. 
Snow v. United States, 317. 

WAIVER OF NOTICE. 

The question of waiver of a notice to quit is always 
in part a question of intent, and there can be no intent 
to waive notice when the act relied on as a waiver has 
been the act of the party’s agent, unknown to the 
principal and unauthorized by him. Lucas v. Brooks, 
436. 
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WAREHOUSE BOND. 

The ordinary is hardly a common pecuniary bond, 
but is rather a bond given to secure the payment of 
whatever duties may be by law chargeable on the mer- 
chandise to which it refers. If a forfeiture has o0- 
curred, the obligors can be relieved from the forfeiture 
only upon doing complete equity. Westray v. United 
States, 322. 


~~ 
oo 


DIGEST OF RECENT ENGLISH DFCISIONS. 


CRUELTY TO ANIMALS. 

Baiting animals: rabbits.— A match took place be- 
tween the owners of two dogs as to which could kill 
the greatest number of rabbits by running after them. 
The match took place in a field containing an area of 
three acres, walled in so that the rabbits could not es- 
cape. Held, that this was not baiting animals within 
the meaning of 12 & 13 Vict., o. 92, s. 3. Pitts v. Millar, 
L. R., 9 Q. B. 380. 

DISTRESS. See Landlord and Tenant. 2. 
FACTORY. 

Factoryact, 1867 (30 & 31 Vict., c. 103), s. 8, subs. 7: pro- 
cess carried on in open air: manufacture of cement.— 
Premises, consisting of ten acres, in which the manu- 
facture of cement from chalk and mud is carried on 
chiefly in the open air, and in which 200 people are em- 
ployed in grinding and washing in mills, but in which 
there is no great building in which men and women 
are employed under cover, are not a “ factory ”’ within 
30 & 31 Vict., c. 103, 8. 3, subs. 7. Kent v. Astley (Law 
Rep., 5 Q. B. 19), followed. Redgrave v. Lee, L. R., 9 Q. 
B. 363. 





FENCES. 


Railways clauses consolidation act, 1845 (8 &9 Vict., c. 
20), ss. 47, 61: 26 & 27 Vict., c. 92, 8.6: public footpath 
crossed on the level: evidence of negligence.—The de- 
fendants’ line crossed a public footpath on the level; 
but the defendants had not erected any gate or stile, 
as provided by 8 &9 Vict., c. 20,8. 61. The plaintiff, a 
child of four years and a half old, having been sent on 
an errand, was shortly afterward found lying on the 
level crossing, a foot having been cut off by a passing 
train: Held, that there was evidence to go to the 
jury that the accident was caused by the neglect of the 
defendant to fence. Williams v. The Great Western 
Railway Co., L. R., 9 Ex. 157. 

2. Straying animals: railway: negligence: 
railway clauses consolidation act, 1845 (8 Vict., c. 20), s. 
68: “* cattle.’’— The plaintiff, a platelayer in the employ- 
ment of a railway company, was returning from his 
work along their line upon a trolly propelled by hand, 
when the defendant’s pigs got through the fence of his 
field, which adjoined the railway, on to the line in 
front of the trolly; the trolly ran over the pigs and 
was upset, and the plaintiff was injured. The defend- 
ant was owner of the adjoining land; the fence erected 
by the company under 8 Vict., c. 20, s. 68, was sufficient 
against horses, oxen, and sheep; but there was enough 
space between the lowest rail of the fence and the 
ground for pigs to crawl through, and the defendant’s 
pigs had in fact (as the jury found) crawled under the 
fence. There was evidence to show that the defend- 
ant had been warned on a former occasion of his pigs 
being on the line, but there was no evidence to show 
how the pigs got from defendant’s farm-yard, where 
they were last seen, into the field adjoining the rail- 
way. In an action against the defendant fur the injury 
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sustained by the plaintiff: Held, first, that the word 
* cattle,” in 8 Vict., co. 20. s. 68, included pigs, and that 
the fence was, therefore insufficient. Secondly, that 
assuming there was negligence in the defendant, the 
plaintiff could not recover, for that he was identified 
with the company whose line he was using for their 
purposes, and through whose neglect to erect and 
maintain a sufficient fence the accident was caused. 
Child v. Hearn, L. R., 9 Ex. 176. 

FORFEITURE OF WAGES. See Master and Servant. 


HIRING. See Master and Servant. 
LANDLORD AND TENANT. 

1. Covenant not to assign: arbitrary refusal: quali- 
fied covenant.—A lessee covenanted with the lessor not 
to assign the demised premises without the consent in 
writing of the lessor, ‘‘such consent not being arbi- 
trarily withheld ;”’ and it was provided by the lease that 
if the lessee should assign the premises without the 
consent in writing of the lessor, ‘‘ but such consent is 
not to be arbitrarily withheld,’ the lessor might re- 
enter: Held, that there was no covenant by the lessor, 
either express or implied, not to refuse his consent ar- 
bitrarily, but that an arbitrary refusal would leave the 
lessee at liberty to assign without the lessor’s consent. 
Semble, by Kelly, C. B., and Pollock, B. An “ arbi- 
trary ’’ refusal is equivalent to an ‘‘unfair and unrea- 
sonable” refusal; and arefusal ‘upon advice,” though 
the grounds of refusal be aot specified, is not ‘ arbi- 
trary.” Treloar v. Bigge, L. R., 9 Ex. 151. 


2. , Rent-charge: distress wpon lands not in- 
cluded in the demise: mines: notice.— Upon a demise 
of mines a power of distress for the rent reserved was 
granted to the lessor over ‘‘any lands in which there 


shall be, for the time being, any pits or openings by or 
through which the cval or culm by the said deed de- 
mised shall for the time being be in course of working 
by the lessees, their executors, administrators, and 
assigns.” The plaintiffs, being assignees of the lease 
with notice, under a trust deed made by the lessees 
for the benefit of creditors, sued the defendants for a 
distress made under the above-mentioned power, after 
the assignment at pits not included in the demise, but 
referred to in it, and then worked by the lessees. 
Held, that whether the power was or was not a valid 
power of distress against strangers, the plaintiffs, tak- 
ing as assignees with notice, were bound by it. Daniel 
v. Stepney, L. R. 9, Ex. (Ex. Ch.) 185. 


MASTER AND SERVANT. 


Contract of hiring: notice to leave: forfeiture of 
wages due.— Plaintiff was a weaver employed by de- 
fendants as a weekly servant, his wages being regu- 
lated by the number of pieces which he wove, and de- 
livered to his masters. The wages of the defendants’ 
workmen were ascertained and fixed at noon on Thurs- 
day in each week, but were not paid until the next 
Saturday. By rules embodied in the contract of hir- 
ing, the workmen were required to give, before leaving, 
fourteen days’ notice at the time of booking up on 
Thursday. ‘‘ Persons leaving without notice will for- 
feit all wages due.’’ Ona Thursday, the sum earned 
by the plaintiff in the preceding week, was ascertained 
and fixed at 15s. He commenced another week on the 
afternoon of the same day and worked during the morn- 
ing of Friday, and earned 7s. He left during the 
forenoon of Friday without having given any notice. 
Held, that the plaintiff forfeited, by leaving before the 
Saturday, the wages due on the Thursday. but not pay- 





able till the Saturday, as well as the wages earned be- 
tween noon of Thursday and Friday morning. Walsh 
v. Walley, L. R., 9 Q. B. 367. 


NEGLIGENCE. See Fences, 1, 2. 


PARLIAMENT. 


1. Borough vote: break of residence: reform act (2 
Wm. 4, c. 45), s. 27: representation of the people act, 1867 
(30 £31 Vict., c. 102), s. 3.—A clergymen claimed to be 
qualified to vote for a borough in respect of the occupa 
tion of a dwelling-house above the value of 10l., in 
which he usually resided. He entered into an arrange- 
ment with another clergyman by which they agreed to 
exchange duties and residences fora certain period for 
the purpose of obtaining relaxation and a change of 
scene. In pursuance of this arrangement the claimant 
left his house and resided for two months, which in- 
cluded the last month of the qualifying year, at a dis- 
tance of more than seven miles from the borough, in 
the house of the other clergyman, who came and re- 
sided during the same period in the claimant’s house. 
Held, that there was a break of residence which pre- 
vented the claimant from being duly qualified. Ford 
v. Pye, L. R., 9 C. P. 269. 

2. Borough vote : freeman : residence : reform act (2Wm. 
4, c. 45), s. 32.— The claimant, a freeman of a borough 
was an Officer in the army serving with his regiment. 
When he obtained leave of absence, which he usually did 
three months in the year, he used to reside at the 
house of his mother, within seven miles of the borough, 
occupying apartments there, which were always 
reserved for his use. He was unmarried, and had no 
other home than his mother’s house. Held, that in the 
case of an officer subject to the will and pl@sure of 
the Queen, and who was therefore not sui juris, there 
could not be such an intention of returning as to con- 
stitute a constructive residence, and consequently that 
the claimant was not qualified. Rex v. Mitchell (10 
East, 511), discussed. Ford v. Hart, L. R., 9C. P. 273. 

%. Borough vote: residence: occupation as inhabit- 
ant: reform act (2 Wm. 4, c. 45), 8. 27: representation of 
people art, 1867 (30 & 31 Vict., c. 102), 8.3: 1&2 Vict., 
c. 106.—The incumbent of a benefice claimed to be en- 
titled to a borough vote in respect of the occupation 
by him of his rectory house. From the month of Oc- 
tober till the month of June, 1873, in the qualifying 
year, the claimant had been absent from the house un- 
der the following circumstances: He obtained from 
the bishop a license for non-residence from the 17th of 
May, 1871, up to the 3lst of December, 1872, under 1 & 
2 Vict., c. 106. He however retained possession of the 
house till October, 1872, when he left for the Continent, 
with the intention of returning in the following spring. 
He had urranged with a curate to serve the cure dur- 
ing his absence, and the curate obtained a license from 
the bishop to officiate, and the bishop by such license 
required him to reside, and assigned him the rectory- 
house as a residence. Upon the claimant’s departure, 
the curate took up his abode in the rectory-house. By 
arrangement between them, three rooms in the house 
were retained by the claimant, and kept locked up, the 
key being left in the possession of a servant who had 
been employed .by the claimant, but was, during his 
absence, employed by the curate. It was admitted by 
the claimant that he could not have returned to reside 
in the house without providing some other residence 
for the curate. Held, that there was no residence by 
the claimant, during the last six months of the qualify- 
ing vear as required by 2 Wm. 4, c. 45. s. 27; and that 
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he had not occupied as an ‘inhabitant’ during the 
qualifying year, as required by 30 & 31 Vict., o. 102, s. 
3; and consequently that he was not entitled to a vote. 
Durant v. Carter, L. R., 9 C. P. 261. 
RAILWAY. See Fences, 1, 2. 
RESIDENCE. See Parliament. 
RESCISSION. 


Contract for delivery of goods in parcels at different 
times: non-payment by buyer for one parcel: refusal by 
seller to deliver the rest.— The defendant contracted to 
sell to the plaintiffs 250 tons of pig iron at 56s. per ton, 
half to be de delivered in two, remainder in four 
weeks; payment, net cash fourteen days after deliv- 
ery of each parcel. The market was rising, and, not- 
withstanding urgent demands by the plaintiffs, the de- 
livery of the first 125 tons was not completed for nearly 
six months, The plaintiffs refused to pay for the first 
parcel, claiming a right to set off the loss they had sus- 
tained from being obliged to procure other iron in 
consequence of the defendant's default; but they still 
urged the delivery of the second parcel. The defend- 
ant, treating the refusal to pay as a breach and an 
abandonment of the contract by the plaintiffs, declined 
to deliver any more. There was no suggestion of ina- 
bility on the part of the plaintiffs to pay, and the price 
of the first parcel was ultimately paid. Held, that the 
mere refusal to pay for the first parcel did not, under 
the circumstances, warrant the defendant in treating 
the contract as abandoned, and refusing to deliver the 
remainder, and that the plaintiffs were entitled to 
damages forthe breach. Freeth v. Burr, L. R.,9C. P. 
208. 

SENTENCE OF PENAL SERVITUDE. 

Perjury.— The 2 Geo. 2, c. 25, s. 2, imposes the sen- 
tence of transportation (now altered to penal servi- 
tude), on persons convicted of perjury according to the 
laws then in being. The defendant was convicted of 
perjury on an indictment, one count of which averred 
that the oath was taken in the Court of Chancery be- 
fore a commissioner authorized to take an oath by the 
16 & 17 Vict., c. 78; he was sentenced to penal servitude 
upon that count. Held, that the offense of perjury 
consists in taking a false oath in a judicial proceeding, 
and whether the oath is taken ina judicial proceeding 
before a court of common law, or acting under a stat- 
ute, it is equally an oath taken ina judicial proceeding, 
and punishable by penal servitude. The Queen v. Cas- 
tro, L. R., 9 Q. B. 350. 

WARRANTY. 

Engineering contract: plans and specifications: mode 
of construction: impossibility of execution in mode 
specified: implied warranty.— The defendants being 
about to erect a bridge, an engineer prepared for them, 
at their request, certain plans and specifications, both of 
the bridge and of the mode in which it was to be con- 
structed. The plaintiff, on the faith of these plans and 
specifications, and without any independent inquiry 
whether the work could be done as specified, entered 
into a contract with the defendants to do it in accord- 
ance with the terms of the plans and specifications. 
After the plaintiff had incurred great expense, it was 
found that the work could not be executed in the 
manner specified. The plaintiff sued the defendants 
on the ground of an implied warranty by them that the 
work could be executed in the manner described in 
the plans and specifications. Held, that no such war- 
ranty could be implied. Thorn v. The Mayor, etc., of 
the City of London, L. R., 9 Ex. 163. 





AMENDED BANKRUPT ACT —AMENDMENTS 
IN REGARD TO FRAUDULENT CONVEY- 
ANCES NOT RETROACTIVE. 


UNITED STATES DISTRICT COURT, EASTERN DIS- 
TRICT OF WISCONSIN — JULY TERM, 1874, 
HAMLIN, ASSIGNEE, v. PETTIBONE et al. 


1. The provisions of the amendments of 1874 to sections 35 
and 39 of the bankrupt act which recite that, in order 
to make certain sales, conveyances, etc., void, they must 
have been made by the debtor, knowing that_ they were 
in fraud of the act, do not apply to proceedings com- 
menced before the ist day of December, 1873. 


Hopkins, J. This action was commenced before 
the passage of the amendments to the bankrupt law, 
on June 22d, 1874, and the proceedings in bankruptcy 
were instituted long before the lst day of December, 
A. D. 1873; and the sale sought to be set aside and 
avoided by the assignee in this case, as fraudulent, was 
made long before that time. 

The case was tried and submitted to the jury with- 
out objection or exception, upon the theory that the 
recent amendatory act did not apply; at least no pre- 
tense of that kind was made on the trial. 

The jury returned a verdict for the plaintiff for the 
value of the property claimed, thereby finding that the 
sale, by the bankrupt, of the property in question to 
the defendants, who were his creditors, was fraudulent 
under the law. 

In the charge to the jury, no reference to the 
amended act was made; but they were instructed that 
the sale would be void if they found from the evidence 
the several facts and propositions mentioned in the 
original act; to which charge no exceptions were 
taken. 

On the second day after the verdict, the defendant’s 
counsel filed a motion for a new trial, alleging that the 
court had charged erroneously upon the fourth propo- 
sition mentioned in section 36; that the amended act 
had changed that section, so that it was now neces- 
sary, in order to avoid a sale, that the jury should be 
instructed that they must find that the party knew that 
the sale was made in fraud of the provisions of the 
act, instead of that he must have had reason to believe 
so.” It was claimed that, as the last section of the 
amended act repealed all provision of the old law in- 
consistent with its provisions, the old law was on that 
point absolutely repealed, and, it being in its nature 
penal, it could not be considered as existing for any pur- 
pose, and hence no sale could now be avoided unless it 
fell within the provisions of the amended law, irrespec- 
tive of the time it was made. If this question had 
been raised at the trial, or there had been a request to 
so charge the jury, and I had so charged, the result 
would not, I think, have been different, for the evi- 
dence of the guilty knowledge of the defendants was 
overwhelming, so that, as far as the result of this case 
is concerned, it would have been wholly immaterial; 
and as this was a proposition that might have been 
charged if the attention of the court had been called 
to it at the proper time, and as, in my opinion, it could 
not have affected the result, it presents a question of a 
purely technical character. I do not, therefore, feel that 
it would be right to set aside this verdict for that reason, 
or to allow that exception to the charge, after verdict. 
When a charge is wrong in principle, and the error is 
of such a nature as not to have been avoided, if the 
attention of the court had been called to it at the time, 
by a proper exception or request, I allow an exception 
to be filed after verdict, but when it relates to a mat- 
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ter that might have been corrected on the spot, with- 
out overthrowing the whole theory of the case, I think 
it due to the court and to the adverse party, that the 
attention of the court should be called to it at the 
proper time. The rights of the successful party are 
involved and the court should uot sacrifice them. 

This is a sufficient ground for denying the motion, 
but, as the question is one of great importance and of 
general interest, I may as well state a further reason 
for the denial, which covers the ground upon which 
the motion was based. This was a case of involuntary 
bankruptcy, and the right of the assignee to recover 
back property transferred by the bankrupt, in payment 
of his debts, from the creditor so receiving it, is not 
alone conferred by the 35th section of the act, but such 
right was given by section 39 also. So it becomes 
necessary to ascertain what the effect of the amend- 
ments is upon that section as well as upon section 35. 
Section 12 of the amended act, changes section 39 by 
inserting the word “‘knew’’ where the words “ reason- 
able cause to believe ’’ were understood in the original 
section, being like the third amendment to section 35. 
But section 39, as amended, provides that its provis- 
ions shall apply to cases commenced since December 
1, 1873, so that, as to cases like this, commenced before 
that time, the original act was not changed. The class 
of cases to which it should apply being designated, it 
left all others to proceed as if it had not been passed. 
It, in that respect, was restrictive of its operation, 
and section 21, the repealing section, does not change 
or affect the original section as to cases commenced 
before that time, for that only repeals such acts and 
parts of acts as are inconsistent with the provisions of 
the amended act, and as the amended act, or this sec- 
tion of it, by its terms, only applies to cases commenced 
since December 1, 1873, it is not inconsistent with the 
original act except as to cases commenced since 
that time. Cases commenced before that time were 
excepted from its operation, and are not, therefore, 
affected by it, or repealed by the repealing section. 
As the right to maintain this suit, upon the grounds 
and provisions contained in the original section 39, 
remains unchanged and is clear, this motion for a new 
trial should be denied. The charge of the court being 
in conformity with that section, there was no error of 
which defendants can complain. In this view, it might 
be unnecessary to consider the effect of the amend- 
ments to section 35. But as I am satisfied that 
the construction contended for by the defendants’ 
counsel cannot be sustained, I will briefly state my 
reasons therefor. 

Repeals by implication or by a general clause like 
the one inserted in the repealing section of this act, 
which amounts to the same thing, are not favored and 
are never extended beyond their necessary operation. 
Repealing clauses of this kind are limited in terms to 
such provisions as are inconsistent with the amenda- 
tory act, and are never construed to include or alter 
provisions not embraced in the amendments. The 
amended act is not inconsistent with any other parts 
of the original act than such as are affected by its pro- 
visions. The repealing clause is co-extensive with the 
amendments and only applies where they do and when 
they do. Spaulding v. Alford, 1 Pick. (Mass.) 33. So 
that the effect of euch a repealing clause is very dif- 
ferent from what an absolute repeal of section 35 
would have been. Daviess v. Fairbairn, 3 How. 636. 
Now if it should be held that the amendments to sec- 
tion 35 were intended to apply to cases occurring after 





the passage of the amended act, the repealing clause 
would only apply to such cases, for only as to those 
would there be any repugnancy. The original act as 
to cases occurring before its passage would remain un- 
affected by the repealing clause. Congress fixed the 
time for certain portions of the act to take effect be- 
fore the passage (section 12), and for certain others 
(section 10) after; so, I think, the fair intendment is, 
that in cases where no other time was mentioned, they 
meant that the amendment should only apply to cases 
arising after its passage. This, under the circum- 
stances, should be so considered as to such portions of 
it as changes the substantial rights of parties. I do 
not believe congress intended to change the act so as 
to make good contracts that were void under the 
original act, or to change those provisions of the stat- 
ute so as to affect contracts theretofore made. It 
would require a very clear expression by the legisla- 
ture to give it such effect, oras being intended to vary 
the relations of litigant parties. Palmer v. Conley, 4 
Denio, 374; Hitchcock v. Way, 6 Adol. & Ellis, 943; Pad- 
don v. Bartlett, 3 id. 884; College of Physicians v. Har- 
rison, 9 Barn. & Cress. 954. If they had, I think they 
would have expressed it in unequivocal language, as 
they did in the amendment of section 39. 

There are many provisions of the act of a practical 
character that may be properly applied in further pro- 
ceedings in all cases such as those relating simply to the 
administration of the law, and as do not affect existing 
rights or the validity of contracts. Such provisions are of 
aremedial character, and may be presumed to have been 
intended to be applied to all cases, but such parts as 
relate to the substantial rights of parties, acquired 
under the original law, like the amendments to sec- 
tion 35, I think it must be held congress did not intend 
to apply to cases occurring before the adoption of the 
amendments. 

The question was suggested as to what extent this 
amendment had changed the original act in the respect 
heretofore noticed, and I must confess it is not with- 
out its difficulties. 

But it seems to me in almost every case, where the 
jury would be warranted in finding that the party ** had 
good reason to believe,’ under the old statute, they 
would be justified in finding that he “knew” under 
the amended law, so that practically the amendment 
is merely a verbal one in that respect. It is a rule of 
universal application, in all cases of fraud on the part 
of the debtor or seller of property, that notice of facts 
sufficient to put a party upon inquiry amounts, in 
judgment of law, to notice, and is sufficient to charge 
the purchaser with knowledge of the matters and things 
it is reasonable to suppose such inquiry or investiga- 
tion would have discovered. Inquiry on the part of 
the purchaser having such notice, becomes a duty, and 
diligence an act of justice. A scienter may be shown 
by circumstances, and whatever fairly puts a party 
upon inquiry, when the means of knowledge are sup- 
posed to be at hand, if he omits to inquire, he does so 
at his peril, and he is chargeable with a knowledge of 
all facts which, by a proper inquiry, he might have 
ascertained. 4 Kent’s Com. 179; May v. Chapman, 16 
Mees. & Wels. 355; Goodman v. Simonds, 20 How. 343; 
The * Lulu,” 10 Wall. 202; Hill v. Simpson, 7 Ves. 170; 
Smith v. Lowe, 1 Atkyns, 489; Booth v. Barnum, 9 
Conn. 286; Pitney v. Leonard, 1 Paige’s Ch. 461; Carr v. 
Hilton, 1 Curtis’ C. C. 390; Hawley v. Cramer, 4 Cow. 
717; Scammon v. Cole, 5 Nat. B. R. 257. 

In some of these cases “notice” is used instead of 





THE ALBANY LAW JOURNAL. 


“knowledge,” but as is said in Good v. Sé ds, 
20 How., supra, it is usually in the same sense and that 
is one of its appropriate significations. So, if within 
meaning of the provisions of the original section a 
party had reasonable cause to believe that, under the 
foregoing rule, would be sufficient to put him upon in- 
quiry, and, if reasonable inquiry would show that the 
sale was, in fact, a fraud upon the act, he would be 
chargeable with knowledge of that fact. 

Unless this well-settled rule is ignored, there is no 
escape from this conclusion. New trial denied.—Cen- 
tral Law Journal. 





BOOK NOTICES. 


Ott nd edition, ‘Raited by by vithcongre D: Woolsey,” Phila: 
delphia: J. B. Lippincott & Co. London: ibner & 
Co., 1874. 

A work prepared and edited by two such able and 
distinguished scholars and jurists as the late Prof. 
Lieber and Dr. Woolsey cannot fail to command at- 
tention and respect. Prof. Lieber’s ‘‘ Civil Liberty and 
Self-Government ’”’ was first published in 1853; it was 
enlarged and revised by the author in 1859, and the 
second edition was exhausted when he died in 1872. 
Dr. Woolsey was requested to prepare a third edition; 
and he has complied with the request, bringing the 
work down to the present time, with appropriate notes 
and additions. The character and scope of this excel- 
lent book are so well-known to legal scholars that it is 
unnecessary to speak at length of it. But for those 
who are not familiar with the work, we would mention 
the following subjects as among those treated: ‘‘ The 
Meaning of Civil Liberty;”’ ‘“‘ Ancient and Modern 
Liberty; ’’ ‘‘ National Independence— Personal Lib- 
erty;’’ ‘“‘Supremacy of the Law — Taxation — Divis- 
ion of Power; ” “‘ Liberty of Conscience; “ Effects 
and Uses of Institutional Self-Government; ” Imper- 
atorial Sovereignty;’’ and ‘ Centralization — Influ- 
ences of Capital Cities.’’ It will be seen from these 
headings that the work is one rather for the theoreti- 
cal lawyer than for the practitioner, for the statesman 
and philantropist than for the judge or attorney, 
and yet no lawyer ought to be without a good knowl- 
edge of the subjects of which this work treats. The 
notes of Dr. Woolsey are prepared with his usual 
sagacity and scholarly research and impress the reader 
with his desire to make his additions correspond in all 
respects with the admirable production of the original 
author. 


hn Abbott. New 
Boston: Lit- 


Bates Digs. Sy By Benjamin Va 
Series, Vol. I Saegual Diweut for 1 
tle, Brown & Co., 


The present volume of Mr. Abbott’s United States 
Digest brings the work down to and including 1873. 
The number of volumes of reports requiring to be rep- 
resented in this volume is so preat that the publishers 
have given a solid page; and the space thus gained is 
equivalent to an addition of more than one hundred 
pages. The volume contains a ‘‘Table of Reports 
comprised in this Volume.”’ A ‘Table of Contents ” 
or Index; a table of ‘* Cases Criticised;’’ and a “Table 
of Cases”’ digested. Nothing could be more perfect 
than the design and the arrangement of Mr. Abbott’s 
séries of United States digests. And so far as we have 
examined, the details of the work are accurate and 
satisfactory. The series should be in the hands of every 
practitioner. 
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¢ ford: Pablishea b Oy ry Pon rae 

A practical book relating to patents is welcome in a 
country so full of patents and patent-seekers as ours. 
Mr. Simonds has produced a small book of about 250 
pages, which he calls a ‘‘ Manual of Patent Law, with 
an appendix upon the sale of patents.’’ The book is 
designed principally for the use of inventors and 
patentees, although it is expected to be serviceable to 
the practicing lawyer. It contains chapters on ‘“* The 
Nature of a Patent Privilege,” ‘“‘ Patentable Subject- 
Matter,” ‘“‘ Novelty,’ “ Utility,” ‘Prior Use,” ete. 
In his Practical Suggestions on the Sale of Patents, the 
author gives the patentee the results derived from ob- 
servation of the course which holders of new patents 
usually take. For the benefit of those who may con- 
template the procurement of foreign patents, the 
author gives a brief account of the patent law in 
various countries. We are satisfied that both profes- 
sional and non-professional readers will find in this 
little book, truly valuable information. 


aur om sages 9 cena 

There is no more important and extensive depart- 
ment of jurisprudence than that which embraces the 
law of agency. And the tendency of recent adjudica- 
tion is to still further enlarge this department. For 
instance the law of partnership, which used to be 
deemed a branch of jurisprudence by itself, is now, in 
the light of later English decisions, conceded to be 
only a part of the law of agency. Then, too, the im- 
mense transactions of modern times involve constantly 
questions of agency. The whole law of master and 
servant, of public officers, of semi-public and private 
officials is included in the great law of agency. 

And notwithstanding the immensity of this depart- 
ment of jurisprudence, and the frequency and extent 
of the application of the principles of agency, we have 
no recent original work on the subject, and, indeed, no 
work that does half-justice to the subject. Paley on 
Agency, with numerous additions and notes, and Story 
on Agency, with additions and notes equally numer- 
ous, constitute the legal world’s contribution to the 
literature of the law of agency proper. But since 
Paley wrote and Story wrote the law of agency has 
advanced greatly, and the adjudications in this branch 
during the last forty years out-number and out-rank 
all preceding adjudications. It is impossible for any 
editor to adequately set forth the present law of agency 
by taking Story or Paley as a basis, and making notes 
of the recent cases. The law of agency as applied to 
partnerships, to the comparatively new and universally 
adopted institutions, the railroad and the telegraph, to 
all the extended and modified institutions of recent 
society, commerce and government, the old law of 
agency as applied to the new state of things needs more 
comprehensive explanation and more elaborate treat- 
ment and illustration than can be given in a few (or 
many) notes and additions to works written so long 
ago as Story’s Agency. What is needed is a new, 
original and comprehensive work on agency — one that 
would contain all the adjudications, ancient and mod- 
ern, with elaborate explanations of the recent modifi- 
cations in the law, embracing all the relations which 
are governed by the law of agency. A good work on 
agency should not fail to embody brief expositions of 
the recent law in different countries, for the purpose 
of comparison and elucidation. It should not fail to 


Fa edition. 
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embody extracts and references to the classic literature 
on the subject, and particularly to Roman doctrines 
of agency. In this latter respect Story on Agency isa 
model. But we cannot say that this work is a model 
in any other respect. Judge Story’s work on Agency 
was not, at the time of its first publication, equal to his 
other legal works in merit, considered in its entirety; 
and although the changes through which the work has 
gone in subsequent editions have improved it some- 
what, it is undoubtedly now very far from being what 
a work on so important and comprehensive a subject 
ought to be. 

Mr. Green, in the present edition, has added refer- 
ences to more than four hundred additional cases, most 
of which have been reported since the seventh edition 
was published. This is commendable on the part of 
the editor, and will be of value to the profession; but 
we cannot help thinking that if there have been some- 
thing like four hundred cases decided in the law of 
agency since the publication of the last edition, the 
law of agency is quite extensive enough in its applica- 
tion to demand imperatively an entirely new and 
original work on the subject. 

In the absence of such a work as the law of agency 
demands the present edition of Story on Agency must 
suffice. The editor has done his work well; and we 
notice an occasional original note of considerable value. 
The volume is in the publisher’s best style. Altogether 
the present volume is the best work on agency extant; 
but in saying this we do not relinquish the desire for 
something still better. 

—_______—_. 
CORRESPONDENCE. 
New York, August 18. 1874. 


To the Editor of the Albany Law Journal: 

DeAR Str— Please submit the following question to 
your readers: 

The amendment to the bankrupt act of June 22, 
1874, section 9, declares: ‘‘ That in cases of compulsory 
or involuntary bankruptcy, the provisions of said act 
and any amendment thereof or of any supplement 
thereto requiring the payment of any proportion of 
the debts of the bankrupt, or the assent of any por- 
tion of his creditors, as a condition of his discharge 
from his debts, shall not apply, but he may, if other- 
wise entitled thereto, be discharged by the court in 
the same manner and with the same effect as if he had 
paid such per centum of his debts, or as if the required 
proportion of his creditors had assented thereto.”’ 

Is this section applicable to a debtor who was de- 
clared an involuntary bankrupt in 1872, and can he 
avail himself of the foregoing provision and apply by 
petition now and obtain his discharge without paying 
fifty cepts on a dollar or getting the majority of his 
creditors to release him? H. 


To the Editor of the Albany Law Journal. 

The comments in the last No. of your excellent jour- 
nal (vide ‘‘ Notes of cases, p.117) upon the case of The 
N. Y. Guaranty & Indemnity Co. v. Flynn, lately de- 
cided by the Court of Appeals, it seems to me were 
written under a misapprehension as to the force and 
effect of that decision. It does not lay down a rule of 
damages in an action for conversion, but simply the 
rule by which to determine the equivalent in money 
to which the successful party in an action to recover 
possession of personal property is entitled in case a 
return of the property itself cannot be had. The 





views of the court as embodied in the opinion in that 
case (Grover, J.) are in substance these: The plaintiff by 
choosing this form of action elects to take the prop- 
erty as he finds it when his right thereto is deter- 
mined, with an allowance for the damages sustained 
by him by reason of the unlawful detention. In the 
assessment of such damages he is entitled to have in- 
cluded any impairment of value during the time of 
such detention, as well as the value of the use of the 
property during that time. In the absence of proof, 
the interest on the value of the property is presumed 
to be a fair compensation for its use. In case a return 
of the property cannot be had, the equivalent therefor 
is its value at the time of the trial, when the rights of 
the parties thereto are determined, all other damages 
are otherwise provided for. Judge Grover, who wrote 
the opinion, says: ‘It (the case before him) is not 
analogous to the action of trover in which the plaintiff 
does not seek a recovery of the specific property, but 
damages for its conversion by the defendant prior to 
the commencement of the action.’’ The correctness of 
this statement will be seen at a glance, and the case by 
no means determines ‘‘ the vexed question as to what 
is the true re cf damages’ in actions for con- 
version. It is perhaps well to add that in the case re- 
ferred to the value of the property, at the time of the 
taking, was claimed, and no exception being taken to 
it on the trial, it was so assessed. 8. 
ecnesinnitiaigianeiemien: 


LEGAL NEWS. 


The estate of the late Chief Justice will amount, 
when all debts shall have been paid, to about $105,000. 

The Supreme Court of Wisconsin adjourned Wednes- 
day for two weeks, when the decision in the railroad 
injunction case will be given. 

William Cullen Bryant is now visiting Plymouth for 
the first time since he was admitted to the bar there in 
1815. 

Dr. Wines, the veteran prison reformer of America, 
has just returned home from Europe, whither he went 
in June to attend a meeting of the International Prison 
Committee, of which he is chairman, at Brussels. 


The tax payers of the Nachitoches parish, La., to the 
number of seven hundred, met in convention on the 
27th ult., and demanded the resignation of the district 
and parish judges, tax collector and parish attorney. 
The two judges had left the parish, and the demand as 
to them was not complied with. The tax collector and 
attorney resigned. 

Hon. Asahel Peck, Judge of the Supreme Court of 
Vermont, and the Republican nominee for Governor 
of that State, has just accepted the honor in a very 
brief letter. He does not think the “circumstances 
of the occasion require any particular exposition of his 
views on public questions,’’ and merely observes that 
the platform of the convention meets his ‘ready 
assent and hearty approval.”’ 

The late Massachusetts legislature passed a law for 
the protection of animals. For over-driving or tortur- 
ing an animal the limit of penalty is a year’s imprison- 
ment or $250 fine; railroads are forbidden to confine 
animals in cars more than twenty-eight hours at 4 
time, and if at the end of this period their owners dg 
not provide drink and refreshment for them they are 
subject to a fine of from $100 to $500. The word “ani- 
mal’ is made to include birds and all the brute crea- 
tion. 
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CONTRACTS OF MARRIED WOMEN. 


Mr. Proffatt’s recent contribution to this journal on 
the liability of a married woman on contract, gave 
an interesting account of the fluctuations of the 
English courts on this subject, and a sweeping glance 
over the field of adjudication in this country. Two 
points occur to us for comment, additional to our for- 
mer article on the same topic. 

And first, as to the case of Yale v. Dederer. We 
quite agree with Mr. Proffatt that this decision has 
not been widely or fully accepted, but we go further 
than he in anticipating that it will not always be ad- 
hered to in our own State. It is hard to discover the 
good sense of the rule that contemplates the married 
woman as a reasonable human being in respect to 
contracts for her own benefit, or the benefit of her 
estate, and as an idiot or infant in respect to contracts 
for the benefit of her husband or others. The dis- 
tinction is said to be drawn for the protection of the 
wife. We believe it is better for the wife, and more 
in accordance with the prevalent spirit of reform in 
this branch of the law to teach the wife to protect 
herself. There is certainly nothing immoral or im- 
politic in the idea of the wife lending her substance 
or credit for the benefit of her friends. If she prom- 
ises or contracts to do so, we cannot conceive any 
good reason for requiring her to embrace in the 
promise or contract a declaration that she means to 
keep her word; i. e. pay the obligation out of her 
own means. Nor can we see how the insertion of 
such a provision tends to protect the wife from im- 
position. A designing husband can as easily extort 
an agreement including such a provision, as one with- 
out it. It seems to us that the English doctrine is 
the more consistent with reason and policy —if the 
married woman contracts, let her be conclusively 
presumed to intend to fulfill her contract out of her 
own estate. 

In the second place, we do not share our corre- 
spondent’s fears of the “ disruption of the unity of the 
family ” by reason of the modern legislation and ad- 
judications. In respect to money matters, that phrase 
practically means, not the community of husband and 
wile, but the sovereignty of the husband. It means 
that if the woman has money, the man is to be privi- 
leged to absorb it. It means that if the woman has 
money, she may make contracts to increase it, or to 
save her husband expense by defraying the expenses 





of the family out of it; in short, it means every thing 
that can tend to the husband’s emolument; but it 
means nothing whatever that may loosen his grasp 
upon her property. The phrase is one that husbands 
have invented to scare their wives with, and that 
some judges have adopted because it sounds well, 
means nothing, and answers the purpose of a reason. 
The vice of the married woman's position has for- 
merly been that she had no “separate interests” 
from the husband. The “sanction of ages” is that 
of dark ages when the woman was a slave. The 
higher law of equity has recognized the injustice of 
the position, and to some extent provided a remedy, 
and modern legislation has adopted and applied these 
equitable principles, and widened the sphere of their 
application. We do not understand that the result 
has been to disturb the harmony of the family, how- 
ever much such a result may seem theoretically in- 
evitable. Our experience leads us rather to believe 
that there is as much harmony in those families where 
the wife has a separate estate, and keeps it and ad- 
ministers it, as where the wife has once had a sepa- 
rate estate, but has allowed her husband to get it 
away from her and squander it. In truth, the old 
idea of the absorption of the wife’s existence and will 
in that of the husband, is fast losing its hold on the 
reason of mankind. Is it not more reasonable to 
consider husband and wife as two sensible human 
beings, joined in common interests, but with inde- 
pendent wills, powers and responsibilities, than as a 
partnership in which all that one partner has to do, is 
to be swallowed up and merged in the other? We 
think if Mr. Proffatt will look around the State of 
New York, and compare the condition of families 
with what it was previous to the year 1848, he will 
find no warrant for his fears. Experience is a great 
teacher, and we believe the result of the married 
woman’s acts has been not to depress the position of 
the husband, but ta elevate that of the wife, and 
enhance the usefulness of the married relation. 

To supplement our article on contracts of married 
women, 10 A. L. J., p. 49, we call attention to seve- 
ral decisions since promulgated, which fully sustain 
our propositions there advanced. Kelty v. Long, de- 
cided at general term of the first department a few 
weeks since, was an action against a married woman, 
to recover the price of household furniture, purchased 
by her on the credit of her separate estate, and her 
parol promise to pay for it. Judgment against her 
was affirmed. The court say: “As the house was 
acquired by her as a residence for herself and her 
husband, and was useless for that purpose unfurnished, 
the debt contracted for the price of the furniture was 
created for the improvement of the defendant’s sepa- 
rate property. It cannot be necessary that the debt 
should be incurred for some thing afterward becom- 
ing a portion of the property itself, to give it that 
character, but a debt incurred for whatever may be 
requisite to render the wife’s property the subject of 
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profitable use or convenient enjoyment must be suffi- 
cient for that purpose. For that gives her the sub- 
stantial benefit and advantage of the property owned 
by her, which she would not have without it.” In 
this case the defendant simply told the plaintiff that 
she had purchased a house, and wanted furniture to 
furnish it. This was held an effectual charge. Again, 
Mazon v. Scott, of which we gave a recent abstract, 
was a decision of our Court of Appeals. It was there 
held, that where one furnishes board to a husband 
and wife, under an oral agreement with the latter 
that she would pay therefor, and that her separate 
estate should be charged with such payment, this 
constitutes a valid charge, and the wife's estate is 
liable therefor. And finally, in the case of Miller v. 
Hunt, 3 N. Y. 8. C. Rep. 762, it was held by the gene- 
ral term of the first department, that where a married 
woman, knowing that repairs were being made upon 
a house owned by her, and that her separate estate 
was benefited thereby, silently acquiesced in the 
making of the same by her husband as her agent, she 
was liable for the debts contracted by him in making 


such repairs. 
—_>__—_- 


LAW REFORM AND WOMEN’S RIGHTS. 

Little did we suppose when we penned our recent 
article on the right of a judge to direct a verdict of 
guilty, that it would meet with such an ungrateful 
reception from the strong-minded women of the land. 
Indeed, we rather looked for an autograph letter of 
acknowledgment from Miss Anthony, and we even 
dared to entertain a faint hope that she might accom- 
pany it with her carte de visite. Nothing of the sort, 
however, has thus far arrived, but on the contrary, in 
the Syracuse Journal of July 30, we find a letter from 
Matilda Josslyn Gage on the subject, which, after seve- 
ral careful perusals, we cannot pronounce to be com- 
plimentary. Mrs. Gage, it will be remembered, was 
one of the ladies who stumped the county of Ontario 
just previous to Miss Anthony’s trjal, for the purpose 
of so influencing public opinion that a conviction could 
not be had. We are sorry to be compelled to say that 
Mrs. Gage is violent, abusive, illogical and unladylike. 
Instead of thanking us for our article, she takes the 
course which every lawyer’s experience will support 
us in asserting to be the usual course of feminine 
clients — they expect to occupy the lawyer’s whole 
time and attention — they find fault with every thing 
he does, and when all is over they don’t want to pay 
him any thing. 

To begin, Mrs. Gage laughs us to scorn because we 
did not review the trial until the lapse of thirteen 
months. She says it has taken all this time for us 
“to get the first principles of justice and of constitu- 
tional law through our head,” and calls us various pet 
names, such as “belated editor,” “sapient editor,” 
“wise man,” etc., and declares that the “veriest 
simple woman in the land, all uneducated as women 
are in the technicalities of the law, had no difficulty 





of seeing in an hour ” what it took us thirteen months 
to see. The lady should not be so hard on our thick- 
headedness. Woman's perceptions are much quicker 
than man’s. She can always see what she wants to 
with amazing quickness, but you can never make her 
see what she doesn’t want to see. Now, the wonder 
to us is that we did as well as we did, and we could 
hardly have been expected to do any better, for we 
had no report of the trial until very shortly before we 
wrote our article. If Matilda had only come down 
our way at an earlier day, and delivered a stump 
speech from Capitol Hill, we should have been sooner 
and better posted up. 

But the lady’s letter is crescendo from beginning to 
end. The more she dwells on ourselves the madder 
she grows. Like Tam O’Shanter’s wife, she “ nurses 
her wrath to keep it warm.” After having exhausted 
herself, and annihilated us on the score of our dila- 
toriness, she proceeds to pummel us because we dis- 
approved of her and Miss Anthony’s methods of law 
reform, and advised them if they did not like our laws, 
and could not procure their amelioration in the ordi- 
nary way, to “emigrate.” Unfortunate phrase! It 
seems to grate on the lady’s sensibilities. Imagine 


Mrs. Caudle’s feelings on being recommended by her 
tyrant husband, in case she did not like the domestic 
regime, to select another abode, and you will get a 
good idea of Mrs. Gage’s wrath at the suggestion of 
She does not propose to emigrate. 


“emigration.” 
She likes this country too well, with all its faults, to 
think of abandoning it. But how the good woman 
ravesand tears! “ Disreputable phrase,” “ disgraceful 
to its author,” “language of a Nero.” We are ac- 
cused of a desire to suppress free speech, and to 
“banish” Miss Anthony and Mrs. Gage, and it is 
predicted that if we possessed the power, we should 
“bea tyrant of the same class as Judge Hunt.” To all 
these charges we put in a general denial. We have 
no desire to banish the strong-minded ladies. We 
wouldn’t part with them for the world, for there is a 
bare chance that if they were expatriated the gentler 
members of their sex might coax the men into letting 
them vote. We do not believe in letting the women 
vote, and so long as Matilda and Susan are permitted 
to “rave, recite and madden round the land,” there 
is little danger of such a result. 

But the gentle Matilda says we are “timid in our 
criticism,” and we “curry to judicial and _ political 
power.” What would the lady have? Would she 
have us swear at Judge Hunt and threaten him? 
This is pure woman, for no woman was ever yet 
satisfied with having her cause won by her lawyer, 
without plentiful abuse of the other side. We called 
Judge Hunt’s course a “ mistake,” but it seems this 
does not satisfy; we should have denounced it as 
corruption, tyranny, or pig-headed stupidity, and then 
Matilda J. would have smiled upon us. 

But the feminine correspondent reserves her 
gravest charge for her peroration. She misconstrues 
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our innocent joke about the admission by Miss 
Anthony at the trial, that “‘on the day of election she 
was a woman,” and sends up a perfect shower of 
rhetorical rockets in our condemnation. She is sensi- 
tive at Miss Anthony’s being forced to admit her 
weakness. She is angry at herself for being a woman. 
We guess there are others who share her regret. 
But right here is the spring of the discontent 
of the female reformers. They are ashamed 
of being women. They are ashamed of women’s 
place and work, and yearn to be other than as God 
made them. It doubtless seems to Mrs. Gage a mean 
and trivial occupation to bear, nurse and educate 
children, and superintend her house, and exercise the 
sweet ministrations of charity and religion in the 
community where she lives. She would much rather 
write pieces for the newspapers, and vote, and go to 
Congress, and make stump speeches in defense of 
another woman who has broken the laws, and abuse 
the lawyers who are striving to work out a reform of 
the laws in her favor, simply because they don’t do it 
in her way. Now, Mrs. Matilda Josslyn Gage has 
taken considerable pains to speak her mind about us, 
and we shall not be mealy-mouthed in speaking ours 
of her. In our humble opinion Mrs. Matilda Josslyn 
Gage is a goose. She might exercise a good deal of 
influence in a quiet way if she would only keep quiet, 
but when she talks or writes she exhibits the fact if 
not the result of “the foolishness of preaching.” 
She has no thanks to bestow on the lawyers who 
during the last quarter of a century, have made her 
and her sex so independent of and superior to the 
other sex, in respect to rights of property, in this 
State and in many other States. She has no appre- 
ciation of the supreme position which woman occu- 
pies in the modern state and society. She only 
knows and feels that she can’t vote, and is bound that 
she will, and if she only could, would sacrifice every 
thing else to that end. Her husband’s house might 
go like a pig-pen, his bread might be sour and his 
stockings undarned, his children, if permitted to grow 
up at all, might grow up any how and become any 
thing the devil should choose, but the ballot would 
be a solace to the mother for every thing. The world 
would mechanically go all right if women could only 
vote. 

Now we don’t believe in this doctrine, but we may 
be wrong. It may be that Mrs. Gage’s theory is 
right and will prevail. But one thing we are sure of, 
and that is that she and her sisters are pursuing the 
wrong course for success. If we did not believe in 
capital punishment, we should still not hope to abolish 
it by going about and attempting forcibly to rescue 
the condemned at the foot of the gallows. That per- 
haps would be Mrs. Gage’s way, but it would not be 
the way to commend the measure to popular accept- 
ance, and it would be apt to get the reformer into 
trouble. Law reforms are effected only by quiet 
measures, and by constitutional and legal appeals to 





the intellect and conscience. We can assure Mrs, 
Gage that she damages her cause among men and 
lawyers by her violence, her robust misrepresenta- 
tions of the state of the law, and her unwomanly and 
brazen boldness. If she would succeed she would 
better employ and rely upon lawyers and statesmen, 
acquainted with human nature and the transaction of 
affairs and confide in their judgments and methods. 
But we should dislike to be her lawyer. 
ee 


CURRENT TOPICS. 

The Court of Appeals will resume its session on 
Monday, the 21st instant. Causes reserved for the 
days during the recess will have to be re-stipulated 
for some time after that date. The next term of the 
Commission of Appeals will commence on the 15th 
of September. 


The formalities of our English cousins-in-law are 
some times almost distressing. We find it recorded 
in the Leeds Mercury, that recently, on the last day 
of the Manchester Assizes, counsel appeared and 
pleaded without wig and gown, and in ordinary 
morning dress. Mr. Justice Archibald expressed sur- 
prise at the phenomenon. Mr. Temple, Q. C., who 
was then pleading, explained that there was a custom 
on the Northern Circuit that on the last day of assize 
counsel need not or should not appear in their robes. 
His own robes had been sent on to Liverpool. He 
believed that gentlemen who did wear their robes 
were liable to a fine. The matter had been mentioned 
to the late Mr. Justice Willes, who highly approved 
the custom. The judge said he must confirm the cus- 
tom of the circuit, but that before the custom was 
explained, although he had heard Mr. Temple’s voice, 
of course he could not tell where it came from. 


Reading the comments of English editors on the 
judiciary of America, one might well imagine that 
judicial dignity and propriety were to be found only 
on the other side of the Atlantic; but occasionally 
facts creep into their columns which give the picture 
quite a different appearance. Here, for instance, is a 
little scene which we find recorded in the Law Times, 
the actors in which were Mr. Josiah Smith, Q. C., 
County Court Judge, and Mr. Garrold, advocate. 
The action was brought to recover the value of a 
lamb, it being alleged that the defendant kept a lamb 
intrusted to him by the plaintiff, and substituted an 
inferior lamb, A question arising as to the probabil- 
ity of a ewe recognizing its own lamb, the judge in- 
quired whether if a ewe were suffering from excess 
of milk it would not be rather glad to have any young 
lamb to relieve it? Witness replied in the negative, 
whereupon the judge cited a case (not to be found in 
the books), of two cats of his own who were sworn 
foes until they both had kittens, whereupon in the 
absence of either, the other took kindly to all the 
kittens. Mr. Garrold apparently feeling pressed by 
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this case in point, abruptly observed: “ We are talk- 
ing of sheep, not cats.” Subsequently the judge re- 
ferred to the two officers of the court as to the habits 
of ewes, and they (although not sworn) confirmed 
the witness; and, after hearing the defendant and his 
witnesses, the judge said he considered the prepon- 
derance of evidence to be in favor of the plaintiff, and 
ordered the lamb in dispute to be given up. There- 
upon Mr. Garrold threw the fee which the plaintiff 
had given him upon the table, saying that he declined 
to take a poor man’s money with such ruling from 
the bench. The judge very meekly expressed the 
hope that Mr. Garrold would apologize, to which Mr, 
Garrold replied “ oh, no, he won’t.” 


A Washington special to the Times says that it is 
believed at the Department of Justice that the failure 
of Congress to provide some means for the immedi- 
ate publication and sale of the Revised Statutes may 
lead to serious inconvenience to the legal profession 
throughout the country, if not to extensive litigation. 
These statutes have now been the law of the land 
since a few days before the adjournment of Congress, 
yet there are only fifty copies of them in existence, 
as the number of preliminary copies that were printed 
was limited to fifty. Even these fifty copies do not 
appear to have been distributed with the greatest 
discretion. The Attorney-General of the United 
States, who is constantly called upon for an official 
construction of these laws, was not provided with a 
copy, and has been compelled to borrow the official 
copy of the State Department for his personal use. 
The judges of the United States courts throughout 
the country are daily making application for these 
laws, as they are now about to be called upon to con- 
strue them at the Fall terms of the courts, but there 
are none to give them, and there will not be until 
after the completion of the index, which cannot be 
finished before December. It is also believed that 
what is called the saving clause in the revision may 
lead to serious legal complications. This clause pro- 
vides that all laws contained in this revision are 
repealed wherever they appear on the statutes in a 
different form, but that laws not contained in the 
revision, and which exist elsewhere in different forms, 
are still in full force. Lawyers who have carefully 
examined the revision fear that this ‘saving clause” 
will, in a great number of cases, compel a search 
through both the seventeen volumes of the old stat- 
utes, and the revised code, before it can be safely 
determined whether or not any given law is in force. 


A convention of the law book publishers of this 
country is to be held at New London on Wednesday 
next, its principal object being an adjustment of prices. 
Precisely what action in this respect is contemplated, 
we do not know, but we take it tobe this: The pub- 
lisher of a law book sells it to the “trade” ata certain 
discount, usually stipulating that it shall not be sold 





by the dealer to the profession at less than the estab- 
lished cash price. But, notwithstanding, dealers 
frequently “cut under” in order to secure a larger 
sale, or another dealer's customers — that is to say, 
they sell it at less than the stipulated cash price. To 
secure some concerted action which shall do away 
with this, is, we believe, one of the purposes of the 
convention. We hope, though we do not know, that 
another purpose is to secure a closer approximation of 
the catalogue price to the cash price. It seems, at 
first blush, absurd that a publisher should advertise a 
book at seven dollars and a half when he does not 
expect to obtain for it, and does not charge for it 
over his counter more than five dollars, yet such is 
the custom of the law book trade. The reason given 
is that the catalogue price is established for purposes 
of exchange among dealers. It would not seem to 
be a very difficult matter — now that the publishers 
and dealers are to come together — to bring about an 
arrangement, whereby law books should be cata- 
logued at their real price. Such an arrangement 
would be advantageous to the publishers, and also, 
we apprehend, to the profession. The convention 
will be attended, we believe, by representatives of all 
the law book publishers and dealers in the country, 
except the firm of Bancroft & Co., of San Francisco, 
who will adopt and act upon any determination 
arrived at. : 


oor 





NOTES OF CASES. 


A point was raised in Petrie v. Howe, 4 N. Y. Sup. 
85, which reminds one of the celebrated case of The 
Alms House v.Whistlo, The action was crim. con. 
The plaintiff, after testifying that his wife was the 
mother of four children by him, and that after the 
alleged criminal intercourse she gave birth to a fifth, 
was asked what was the color of the hair of the first 
four children. The fifth child was present in court. 
It was held that this species of physiological evidence 
was not admissible, and because it had been received, 
a new trial was granted. 


A question of some interest was passed upon in 
Hodge v. Sexton,4 N. Y. Sup. 54, The plaintiff staked 
his watch and chain on a throw of the dice, and lost, 
by reason of a trick or cheat on the part of his adver- 
sary. The stake-holder delivered the property to 
the winner, who sold it to defendant for value, and 
without notice. In an action of replevin, held, that 
no title passed to the winner which he could convey 
to the purchaser, and that plaintiff could not recover. 
The case is analogous to Defrese v. State, 3 Heisk. 53; 
8 Am. Rep. 1; which was an indictment for larceny. 
It appeared that the prisoner and S. met the prosecu- 
tor; S. dropped a piece of paper; prisoner picked it 
up while S. had stepped aside, and took from it a five 
cent coin. §., on returning, received the paper from 
the prisoner, saying that “he would not take ten dol- 
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lars” for it, and proceeded to bet that there was a 
five cent coin in it; prosecutor bet his watch, and the 
stakes were placed in prisoner’s hands, whereupon S. 
tore open the paper, exhibited a five cent coin which 
had been concealed therein, took the watch and 
walked off. The court held the prisoner guilty of 
larceny. The opinion by Sneed, J., presents a very 
elaborate examination of the principles bearing upon 
the case. In a note the learned judge remarks that 
that is the first case of the kind that had come before 
the courts for judgment. 


The rule followed in Chinn v. Keith, 4 N. Y. Sup. 
126, though established by the Court of Appeals in 
Moore v. Littel, 41 N. Y. 66, seems on its face anom- 
alous. The facts were these: Lands were devised 
to Mrs. Keith to have and to hold the same during 
her natural life, and after her death to the heirs of the 
said Mrs. Keith whom she shall leave her surviving. 
After the death of the testator, and during the life- 
time of Mrs. Keith, the plaintiff, a daughter of Mrs. 
Keith, brought the action for a partition of the lands 
devised. The court held, Gilbert, J., delivering the 
opinion, that the rule laid down in Moore v. Littel, 
being a rule of property, they had “no alternative but 
to follow it, whatever may be our views of its correct- 
ness,” and that, therefore, the plaintiff was entitled to 
partition. The rule in Afoore v. Littel was that a 
grant to “ A. for life, and after his death to his heirs 
and assigns forever,” gives to the children of the 
latter a vested interest in the land, although liable to 
open and let in after-born children of A. and liable 
also (in respect of the interest of any child) to be 
wholly defeated by his death before his brother. 
Woodruff, J., delivered the opinion, which was con- 
curred in on this point by James, Lott, Mason and 
Murray, JJ., but Grover, J., wrote a very able, and 
it seems to us, convincing dissenting opinion, with 
which Hunt, Ch. J., and Daniels, J., concurred. 

———~-e————— 


THE LAW OF HOMICIDE—IS CODIFICATION 
POSSIBLE? 

It must be admitted to be avery startling fact that a 
bill on the law of homicide, framed by Mr. Fitzjames 
Stephen, and attempting to codify the law, should be 
found by a select committee of the House of Commons 
to be a failure. The Social Science Congress, Mr. 
Sheldon Amos, and bodies and individuals of analo- 
gous character appear to entertain the opinion that 
codification is quite possible if we will only take the 
Roman law as our standard, and digest and arrange our 
own case law. Sir George Bowyer is of opinion that 
our case law, however well arranged, must leave cer- 
tain lacune, which could only be supplied by reference 
to the Roman law. From that source, however, he is 
manifestly of opinion that we require to make our 
jurisprudence a model for all the world. 

In this condition of opinion we welcome most heart- 
ily the special report from the Select Committee on 
the Homicide Law Amendment Bill, which may be 
described in a few words as a confession of absolute 





inability to frame a codifying statute of the law of 
homicide. The way in which the committee evade 
the difficulty of settling the law is ingenious but cow- 
ardly. They say, ‘‘the subject referred to your com- 
mittee is of the highest importance. The responsi- 
bility of declaring the terms on which it shall be lawful 
to take the life of a fellow creature, is the most awful 
that can be undertaken. It should not be adventured 
on as a test or experiment, but should be reserved till 
the method of codification has been perfected by 
numerous trials on less momentous subjects.’’ That 
is equivalent to saying that the committee, under the 
guidance of an able criminal lawyer like Mr. Stephen, 
and with Mr. Russel Gurney and Sir John Karslake 
among its members, cannot crystallise in proportionsa 
law which is being applied to facts every day in our 
criminal courts. Their mode of reasoning will repay 
study. ‘Inthe case of homicide,” they say, ‘‘ we have 
to deal not with technical terms, but with ordinary 
language, which is quite intelligible when used by a 
judge in directing a jury on a state of facts proved 
before them, but which, when reduced to abstract 
propositions, becomes obscure and ambiguous from 
the want of particulars to which the proposition 
applies, and from the want of a clear definition of 
the terms used.’’ It must be admitted, however, that 
these observations point out the one great stumbling 
block in the way of successful codifieation. English 
law is not to any large extent made up of technical 
expressions; and if we take the ordinary law of con- 
tract it would be found difficult to lay down abstract 
propositions which would be understood without the 
help of illustration. 

The lawof homicide is a wide subject, and judicial 
decisions have done very little to give it certainty, 
for the simple reason that the directions of the judges 
to the juries in criminal cases are very rarely, more 
particularly in capital cases, brought before a Court 
of Appeal. The result is that we have directions of 
the judges reported in volumes of Nisi Prius reports, 
and the dicta of jurists upon which our text-book 
writers compile their works of so-called authority. 
Nothing for example could well be more vague, loose, 
or unsatisfactory than Lord Coke’s definition of 
murder (3 Inst. 47), which is cited in Archbold’s 
Criminal Evidence thus: ‘‘ When a person of sound 
memory and discretion unlawfully killeth any rea- 
sonable creature in being, and under the King’s 
peace, with malice aforethought, either express or 
implied.’”’ Such a definition ought never to have 
found its place in a text-book, and we are very glad 
to hear from the Select Committee that they repudiate 
it as defining murder, and moreover that they think 
‘they are in possession of materials from which a re- 
definition (sic) of murder can be produced.’’ We cer- 
tainly agree with them that it is most urgently needed. 

The conclusion at which wearrive upon a careful 
perusal of this report is somewhat embarrassing, and 
places codification at a great disadvantage. The com- 
mittee talk of makingexperiments. They propose that 
experiments should first be made on unimportant por- 
tions of our law where technical expressions most 
abound. Now, is it possible to contemplate seriously 
codification by piece-meal? The test of codification 
must be its practical operation, and to propose that an 
unimportant branch of law, which being technical 
probably works easily enough at present, should be 
codified and worked as a code whereby to enable an 
opinion to be formed as to the practicability of working 
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a code of important and non-technical law, appears to 
usto be absurd. What we must recognize is this: a 
select committee, as this committee confesses, is not 
the body to deal with the subject at all; assisted, as 
they say they have been, by great legal learning and 
skill, they are completely at sea. They have probed 
codification, found it utterly beyond their capacities, 
and recommend that if undertaken at all, it should be 
intrusted to practicing lawyers. They perceive that 
codification would be almost impossible without 
change, and this they very rightly perceive “is not a 
matter for them but rather for the law officers of the 
Crown, assisted by the advice, and fortified by the sanc- 
tion of the highest legal authorities after mature and 
careful deliberation.’’ This question of changing the 
law is one, however, of infinite importance. The Un- 
seaworthy Ships Commission was a powerful and 
learned body, having upon it lawyers of great skill. 
But it came to the conclusion that no radical changes 
in the law of marine insurance could be recommended. 
Changes in such a law as our own are extremely deli- 
cate matters to have any thing to do with; but, if we 
must be slow, deliberate and careful in making changes, 
and then begin codification by little bits of unimport- 
ant law, proceeding onwards only after ‘“‘ numerous 
trials,’ what is the prospect of the English law being 
codified ?— Law Times. 
=_ — 


USE OF PROPERTY — WATER STORED IN 
TANKS — NEGLIGENCE. 


JUDICIAL COMMITTEE OF THE PRIVY COUNCIL. 


Mapras RArLway CoMPANY v. THE ZEMINDAR OF 
CARVETINAGARUM, 30 L. T. N.S. 771. 

The principle that if a man bring and accumulate upon his 
land any thing which, if it escape, may cause damage to 
his neighbor, he does so at his peril, is not applicable to 
the case of water stored in tanks in India, which have 
existed from time immemorial, and are preserved and 
repaired by the landowners by reason of their tenure, as 
essential to the welfare and existence of the people. 


Rylands v. Fletcher, 19 L. T. Rep. N. 8. 220; L. Rep., 
3 H. L. 330, distinguished. 

This was an appeal from a judgment of the High 
Court of Judicature of Madras confirming a decree of 
the Civil Court of Chittoor, which dismissed with costs 
the plaintiffs’ claim in a suit wherein the appellants were 
plaintiffs and the respondent was defendant. The plaint 
set forth that on the 5th December, 1865, a tank, or 
reservoir of water called the Potoor Tank, which was 
in the land of and was the property and under the con- 
trol and management and care of the respondent, burst, 
and the water which escaped therefrom carried away 
a bridge with a portion of an embankment, the prop- 
erty and on the line of railway of the appellants, 
whereby the appellants sustained damage to the amount 
of Rs. 8000. The said plaint further set forth that on 
the same day another tank or reservoir of water called 
the Coyempetta Tank, also on the property and under 
the control and management and care of the respond- 
ent, burst, and the water which escaped therefrom 
carried away two bridges and injured an embankment 
and certain culverts, the property and part of the line 
of railway of the appellants, whereby the appellants 
sustained dumages to the amount of Rs. 6000. 

The facts of the case are as follows: The appellants, 
who are a company incorporated by Act of Parliament, 
were, in the year 1865, and had been for some time pre- 
viously thereto, regularly working and carrying on for 





the purposes of public traffic, a line of railway extend- 
ing from Madras on the eastern coast of the Indian 
Peninsula to Reddipully in the Presidency of Madras, 
a portion of which railway, for about thirty-one miles 
or thereabouts, ran through the zemindary or district 
of Carvetinagarum owned by the respondent. In this 
zemindary or district were a large number of tanks or 
artificial reservoirs of water, which were owned by and 
under the control and management of the respondent, 
and of these, two, called respectively the Coyen or Co- 
yempetta Tank and the Potoor Tank, were situate in 
the neighborhood of the appellants’ line of railway. 
Each of these two last-mentioned tanks were furnished 
either with one or two calingulas, which are outlets 
built of masonry, for the purpose of allowing the sur- 
plus water to escape from the tanks. Evidence was given 
on behalf of the respondent that these tanks are and 
had been, ever since the witnesses could remember, 
maintained in the district in question, and that with- 
out them, the agriculture of the district would suffer 
considerably. On the 5th December, 1865, partly from 
an unsually violent downpour of rain and partly from 
the influx of water from other tanks, also the property 
of the respondent, but higher up in their respective 
watersheds, which burst or were cut open, the said 
Coyen and Potoor Tanks both burst, and the water 
violently rushing out of them carried away the railway 
bridges and did the other injuries to the appellants’ 
works, complained of. 

Sir John Karslake, Q. C., and Watkin Williams, 
Q. C., and H. R. Mansel Jones, for appellants, argued 
that the whole question depended upon whether the 
principle laid down in the case of Rylands v. Fletcher, 
L. Rep., 2 H. L. 330; 19 L. T. Rep. N.S. 220, was ap- 
plicable to these tanks under the conditions of Indian 
life or not. A man must under all circumstances be 
liable for damage resulting from an unnatural and ex- 
traordinary user of his land. Reservoirs may be as 
necessary in this country for the use of large towns as 
the tanks in India, yet it could not be argued that the 
principle does not apply to them; further the finding 
of the court below was contrary to the weight of evi- 
dence. They refer to: Fletcher v. Rylands, L. Rep., 
1 Ex. 265; Filliter v. Phippard, 11 Q. B. 347; Tubervil 
v. Stamp, 1 Salk. 13; Jones v. Festiniog Railway 
Company, L. Rep., 3 Q. B. 733; 18 L. T. Rep. N. 8S. 902; 
Vaughn v. Taff Vale Railway Company, 19 L. J. 247, 
Ex.; 2 L. T. Rep. N. S. 394. 

Leith, Q. C., and S. G. Grady, for respondent, 
maintained that the general law of England was not 
applicable to the case; that even if it were, the princi- 
ple of Rylands v. Fletcher would not apply; that the 
case came within the exceptions admitted by Black- 
burn, J., and Lord Cairns in their judgments in that 
case, as the evidence showed that the overflow was 
caused by vis major. Water in India is not regarded 
in the same light as in this country; it is conveyed as 
a distinct subject of property (see The Hedaya com- 
mentary on Mahomedan Law.) The respondent did 
not bring the water on to the land for his own benefit, 
he is under a quasi-statutory obligation to maintain it 
there. The English law cannot apply. They referred 
to The East India Company’s Regulations of 1793. 
Mayor of Lyons v. East India Company, 1 Moo. P. C. 
175. 

Cur. ad vult. 

July 3.—Their Lordships’ judgment was delivered 
by Sir R. Cotirer. The Madras Railway Company 
claimed in this suit damages against the defendant, the 
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Zemindar of Carvetinagarum for injuries occasioned 


to their railway and works by the bursting of two 
tanks upon his land. The defendant denied that the 
injuries complained of resulted from the bursting of 
the tanks; he asserted that if they did so arise, the 
bursting was caused by no act or negligence of his, but 
by vis major, or the act of God. He further pleaded in 
these terms: ‘4. The tanks referred to in the plaint 
have existed from time immemorial, and are requisite 
and absolutely necessary for the cultivation and enjoy- 
ment of the land, which cannot otherwise be irrigated ; 
and the practice of storing water in such tanksin India, 
and particularly in this district and in the zemindary 
of Carvetinagarum and the adjacent districts, is law- 
ful, and is sanctioned by usage and custom. The said 
zemindary is a hilly district, and the ryots will be un- 
able to carry on their cultivation without such tanks, 
they being the chief source of irrigation, and the 
omission to store quantities of water in such tanks will 
be attended with consequences dreadful to the inhab- 
itants of the country. 7. The defendant could not 
have avoided collecting a quantity of water in the 
tanks during the monsoon, and he has not failed to use 
any reasonable care that may be expected from him. 
There were also several tanks and channels above his 
tank belonging to Government and other people, which 
also burst at the same time.” He also con- 
tended that the damage arose through want of proper 
care on the part of the defendants in the construc- 
tion of their works, but this contention was aban- 
doned. It was found by both courts, and is not now 
disputed, that the works of the plaintiff did suffer seri- 
ous damage from the bursting of the tanks; these last 
two questions, therefore, need not be further referred 
to. The issues, as far as they are material to this ap- 
peal, agreed to by the parties, were—1. Whether the 
injuries complained of were the result of vis major, or 
the act of God, or other influences beyond the defend- 
ant’scontrol. 2. Whether defendant is liable for any, 
and if so what, damages sustained by the plaintiffs. 
The evidence given in the cause may be summarized 
as follows: It was shown that the tanks of the de- 
fendant, which were ancient tanks, the date of their 
origin not appearing, were constructed in the usual 
manner, that the banks were properly attended to and 
kept in repair, that sluices and outlets for the water 
were provided of the kind usually employed both in 
private and Government tanks, and usually found suffi- 
cient, and which had proved sufficient to prevent any 
overflow or bursting of the tanks in question for twenty 
years; but that an improved description of sluices, 
of recent introduction, would be still more effica- 
cious. That at or some days before the accident there 
had been an unusual and almost unprecedented fall of 
rain, described by the Deputy-Inspector of the railway 
as the heaviest he had ever seen during his residence 
of thirteen years in the locality, and by witnesses for 
the defendant as exceeding any fall of rain for twenty 
years; that this extraordinary flood, which caused the 
neighboring river to overflow, and possibly brought 
down to the tanks, whose overflowing is complained of, 
the contents of other tanks at higher levels, proved 
more than the sluices could carry off, that the banks of 
the tanks were overflowed, and finally carried away. 
Upon these facts the Acting Civil Judge of the Civil 
Court of Chittoor found for the defendant, holding 
that he was not liable in the absence of negligence, and 
that he had not been negligent. This judgment was 
affirmed by the High Court on appeal. The appellant 





now contends that the judgment of the High Court 
should be reversed on two grounds —First, that the 
defendant, by storing up water on his land, rendered 
himself liable in damages should it escape and do injury 
to other persons, even though he might not have been 
guilty of negligence; secondly, that both the Indian 
courts have applied an erroneous rule of law to the 
consideration of the question of negligence. The case 
mainly relied upon in support of the first contention is 
Fletcher v. Rylands, L. Rep., 3 H. of L. 380; L. T. Rep. 
N. 8. 220, which it becomes necessary to examine. In 
that case the plaintiffs, the owners of a mine, sued for 
damages, the defendants, owners of some adjacent 
land, who had constructed a reservoir on their land 
for the purpose of workinga mill, from which reservoir 
water flowed through some disused mining works into 
the plaintiff's mine and flooded it. It was held by the 
Exchequer Chamber and by the House of Lords that 
the plaintiffs were entitled to damages against the 
defendants. The grounds of this judgment are stated 
very clearly and shortly by the then Lord Chancellor 
(Lord Cairns), and Lord Cranworth. The Lord Chan- 
cellor says: ‘*The principles on which this case must 
be determined appear to me to be extremely simple. 
The defendants, treating them as the owners and occu- 
piers of the close on which the reservoir was con- 
structed, might lawfully have used that close for any 
purpose for which it might, in the ordinary course of 
the enjoyment of the land, be used; and if, in what 
I may term the natural use of that land, there had been 
any accumulation of water, either on the surface or 
underground; and if, by the operation of the laws of 
nature, that accumulation of water had passed off into 
the close occupied by the plaintiff, the plaintiff could not 
have complained that that result had taken place. If he 
had desired to guard himself against it, it would have 
lain upon him to have done so, by leaving, or by inter- 
posing some barrier between his close and the close of 
the defendants, in order to have prevented that opera- 
tion of the laws of nature. On the other hand, if the de- 
fendants, not stopping at the natural use of their close, 
had desired to use it for any purpose which I may term 
a non-natural use, for the purpose of introducing into 
the close that which, in its natural condition, was not 
in or upon it, for the purpose of introducing water 
either above or below ground in quantities, and in 
a manner not the result of any work or operation on or 
under the land; and if, in consequence of their doing 
80, or in consequence of any imperfection in the mode 
of their doing so, the water came to escape and pass off 
into the close of the plaintiff, then it appears to me 
that that which the defendants were doing, they 
were doing at their own peril; and if, in the course 
of their doing it, the evil arose....of the escape of the 
water and its passing away to the close of the plain- 
tiff, and injuring the plaintiff, then for the consequence 
of that, in my opinion, the defendants would be 
liable.” Lord Cranworth thus states the principle of 
the decision: ‘Ifa person brings and accumulates on 
his land any thing which, if it should escape, may cause 
damage to his neighbor, he does so at his peril, if it 
does escape and cause damage he is responsible, however 
careful he may have been, and whatever precaytions 
he may have taken to prevent the damage. .and the doc- 
trine is founded in good sense. For when one person, in 
managing his own affairs, causes, however innocently, 
damage to another, it is obviously only just that he 
should be the party to suffer. He is bound sic uti 
suo ut nonledat alienum.”’ But the principle that a 
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man, in exercising right which belongs to him, may 
be liable, without negligence, for injury done to 
another person, has been held inapplicable to rights 
conferred by statute. This distinction was acted upon 
in Vaughn v. The Taff Vale Railway Company, 5 H. 
& N. 679; 2 L. T. Rep. N. S. 394, where it was held 
by the Exchequer Chamber that a railway company 
were not responsible for damage from fire kindled by 
sparks from their locomotive engine, in the absence of 
negligence, because they were authorized to use locomo- 
tive engines by statute. Cockburn, C. J., observes, 
** where the Legislature has sanctioned and authorized 
the use of a particular thing, and it is used for the pur- 
pose for which it was authorized, and every precaution 
has been observed to prevent injury, the sanction of the 
Legislature carries with it this consequence, that if 
damages result from the use of such a thing independ- 
ently of negligence, the person using it is not responsi- 
ble.”’ This view is fortified by the consideration that the 
Legislature may be presumed not to have conferred 
special powers on persons or companies, without be- 
ing satisfied that the exercise of them would be for the 
benefit of the public, as well as of the grantees. 
On the same principle it was decided that a water- 
works company laying down pipes by a statutory 
power, were not liable for damages occasioned by 
water escaping in consequence of a fire-plug being 
forced out of its place by a frost of unusual severity. 
Blyth v. The Birmingham Waterworks Company, 25 L. 
J. 212. On the other hand, in Jones v. The Festiniog 
Railway Company, L. Rep., 3 Q. B. 733; 18 L. T. Rep. 
N. 8. 902, it was held that a railway company which 
had not express statutory power to use locomotive 
engines, was liable for damage done by fire proceeding 
from them, though negligence on the part of the com- 
pany was negatived. It has been argued on the part 
of the respondent that the case of Rylands v. Fletcher, 
decided on the relations subsisting between adjoining 
landowners in this country, has no application what- 
ever to India. Though that case would not be binding 
as an authority upon a court in India, not administer- 
ing English law, their Lordships are far from holding 
that, decided as it was, on the application of the maxim, 
Sic utere tuo ut alienum non ledas, expressing a princi- 
ple recognized by the laws of all civilized countries, it 
does not afford a rule applicable to circumstances of 
the same character in India; they are of opinion, how- 
ever, that the circumstances of the present case are 
essentially distinguishable. The tanks are ancient, and 
formed part of what may be termed a national system 
of irrigation, recognized by Hindoo and Mahomedan 
law, by regulations of the East India Company, and by 
experience older than history, as essential to the wel- 
fare, and, indeed, to the existence of a large portion of 
the population of India. The public duty of maintain- 
ing existing tanks, and of constructing new ones in 
many places, was originally undertaken by the Gov- 
ernment of India, and upon the settlement of the 
country has, in many instances, devolved on zemin- 
dars, of whom the defendant is one. The zemindars 
have no power to do away with these tanks, in the 
maintenance of which large numbers of people are 
interested, but are charged under Indian Law, by 
reason of their tenure, with the duty of preserving and 
repairingthem. From thisstatement of facts referred 
to in the judgment of the High Court, and vouched by 
history and common knowledge, it becomes apparent 
that the defendant in this case isin avery different 
position from the defendants in Fletcher v. Rylands. 





In that case the defendants, for their own purposes, 
brought upon their land and there accumulated a large 
quantity of water by what is termed by Lord Cairns 
‘*a non-natural use”’ of their land. They were under 
no obligation, public or private, to make or to maintain 
the reservoir; no rights in it had been acquired by 
other persons, and they could have removed it if they 
had thought fit. The rights and liabilities of the de- 
fendaut appear to their Lordships much more analo- 
gous to those of persons or corporations on whom 
statutory powers have been conferred and statutory 
duties imposed. The duty of the defendant to main- 
tain the tanks appears to their Lordships a duty of 
very much the same description as that of a railway 
company to maintain their railway; and they are of 
opinion that, if the banks of his tank are washed away 
by an extraordinary flood without negligence on his 
part, he is no more liable for damage occasioned there- 
by, than they would be for damage to a passenger on 
their line, or to the lands of an adjoining proprietor 
occasioned by the banks of the railway being washed 
away under similar circumstances: See Withers v. 
The North Kent Railway Company, 27 L. J. 417, Ex. 
The second ground on which the appellants relied was 
not so clearly stated; their Lordships understood it to 
be, in substance, that the court below and the High 
Court estimated by a wrong standard the amount of 
care which the law requires of the defendant. It 
should be observed that the question of negligence was 
little, if at all, argued in the High Court. The judge 
of the court below quotes and applies to the case the 
following definition of negligence by Baron Alderson: 
‘“* Negligence consists in the omitting to do something 
that a reasonable man would do, or the doing some- 
thing that a reasonable man would not do; in either 
case unintentionally causing mischief toa third party ;”’ 
and the High Court confirm this view of the law. 
Without adopting every expression of the judge of the 
Inferior Court, their Lordships are unable to say that 
the case has been decided on an erroneous view of the 
law. On the question of fact whether or not negligence 
was proved by the evidence, they see no sufficient 
reason for departing from their ordinary rule of not 
disturbing the concurrent finding of two courts. For 
these reasons their Lordships will humbly advise Her 
Majesty that the judgment of the court below should 
be affirmed, and the appeal dismissed with costs. 

Solicitors for the appellants, Freshfields. 

Solicitors for the respondent, Lawrie, Keen and 
Rogers. 

—— me 
COURT OF APPEALS ABSTRACT. 
ACTION. 


Against town officers: where brought: bridge between 
towns. — This action was originally commenced in jus- 
tice’s court in Cattaraugus county, by commissioners of 
highways of the towns of Yorkshire and Ashford, Cat- 
taraugus county, jointly, against the commissioners of 
the town of Sardinia, Erie county, to recover money al- 
leged to have been overpaid by them upon a contract 
for building a bridge. The north half of the bridge is 
in the town of Sardinia, the south half is partly in the 
town of Yorkshire and partly in the town of Ashford. 
The commissioners of these towns entered into a 
joint contract for building it, and each town paid one- 
third of the contract price. Plaintiffs claimed that de- 
fendant’s town should pay one-half. Upon the trial 
defendant moved for a nonsuit, on the ground that 
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under the provisions of the statute (2 R. S. 353, § 4, as 
amended, chap. 201, Laws of 1843), which provides that 
actions by town or county officers in their official capac- 
ity against those of another shall be laid in some 
county adjoining that of defendants, excepting that 
of plaintiff; a justice of Cattaraugus county had no ju- 
risdiction. Also, that the action could not be maintained 
by plaintiffs jointly. The court allowed an amend- 
ment by striking out the name of one of the plaintiffs. 
Held, that the provision of the statute referred to did 
not apply to actions in justice’s court. That the pro- 
vision of section 173 of the Code providing for amend- 
ments by the court applies to justices’ courts and au- 
thorized by the court, but that by the provisions of 
the act relating to the joint liability of commissioners 
of highways (chap. 225, Laws of 1841, as amended by 
chap. 283, Laws of 1857), which provides that where 
two or more towns shall be liable to build or maintain 
a bridge it shall be done at joint expense without refer- 
ence to town lines, the towns were equally liable with- 
out regard to the proportion of the bridge in either, 
and that therefore plaintiff had no cause of action. 
Lapham v. Rice. Opinion by Grover, J. 


CONSTITUTIONAL LAW. 


Closing streets: specific performance: submission of 
action.— This was a case submitted under section 372 
of the Code. 

Plaintiff’s testator died seized of certain lands ad- 
joining ‘‘ Bloomingdale road”’ and ‘‘ Apthorp’s lane,” 
two streets in the city of New York. These lands 
plaintiff divided into lots and sold at public auction. 
Defendant purchased a number of lots, among the 
rest two which lay wholly within the lines of said 
streets, and one a portion of which was within said 
lines. Said lots included the land to the center of the 
streets. Said streets were in use at the time of the 
sale. On discovering the location of these lots defend- 
ant refused to complete the purchase, claiming that 
plaintiff could not give aclear title. Under the pro- 
visions of an act of the legislature (chap. 697, Laws of 
1867) which authorized the commissioners of the Cen- 
tral Park to lay one new street within a specified ter- 
ritory (including the lands in question), and to cause 
maps to be made and filed, and the streets retained 
and laid out, and which provides that all old streets 
not appearing on said maps shall, after their filing, 
cease to be streets, the said commissioners laid out 
streets and made and filed the maps authorized. Nei- 
ther of said streets appear upon the maps. The case 
contained an admission that if the said streets have 
been closed by law the title to the lots in question has 
reverted tg the estate of plaintiff’s testator, as owner 
of the abutting land. The question was as to whether 
this defendant was bound to complete his purchase. 
Held, that the legislature had power to provide for 
closing the streets through such local officers or muni- 
cipal board as it should choose, and to prescribe the 
particular action which should work the result. That 
the act was not unconstitutional because it did not 
provide a compensation to the owners of adjoining 
lands who were deprived of aright of way, it appear- 
ing that there were other streets giving access to said 
lands, and that upon the filing of the maps said streets 
were legally closed. Also held, that the admission as to 
title in such case, although involving questions of law, 
was for the purpose of the submission to be taken as a 
statement of fact and was binding, and that plaintiffs 
were entitled to judgment for specific performance. 





The court in a case thus submitted is confined to the 
facts admitted and can make no inferences or in any 
way depart from or go beyond the statement pre- 
sented. Fearing et al. v. Irwin et al. Opinion by 
Folger, J. 

CONTRACT. 

This was an action for a breach of contract. De- 
fendant agreed to receive, elevate and store at its ele- 
vator 500,000 bushels of grain for defendant. Plaintiff 
agreed to furnish and deliver the grain at the elevator, 
and to pay a specified price for elevation and storage. 
Plaintiff gave an order upon defendant to another re- 
questing the storage of 100,000 bushels under the con- 
tract. Defendant refused to accept the order or re- 
ceive grain under it. No grain was tendered for ele- 
vation under the order, and it did not appear that 
plaintiff or those holding the order had grain to de- 
liver or were willing to and could have furnished the 
same. Held, that defendant was not bound to accept 
or recognize the order, that the refusal so to do con- 
stituted no breach of the contract, and this, although 
the reason given for the refusal was untrue. 

Neither of the parties to a mutual contract can re- 
cover against the other without tendering performance 
on his part, or showing a willingness and ability to per- 
form, and that actual performance was prevented or 
expressly waived. On the question of damages plain- 
tiff proved the market price for elevating and storing 
grain, and the referee allowed the difference between 
the contract and the market price. Held, error; that 
no loss was shown to have been sustained, as neither 
plaintiff nor the holder of the order had grain to store. 
Nelson et al. v. The O. P. Elevating Co. Opinion by 
Allen, J. 

CORPORATION. 

Liability of stockholders and trustees for fraud of 
agents: practice.— This action was brought to recover 
money loaned by plaintiff to the 1. M. Co., a mining 
corporation of which defendants were stockholders and 
trustees. The loan was alleged to have been induced 
by fraudulent representations on the part of defend- 
ants, the principal evidence to support this cause of 
action consisted of fraudulent representations of an 
agent of thecompany. Held, that the fact that defend- 
ants were directors and stock-holders did not make 
them liable per se, for the false representations of one 
who acted not for them individually but for the com- 
pany, that to charge them individually some knowl- 
edge of or participation in the acts claimed to be 
fraudulent, must be shown. The court after receiving 
such evidence under objection charged that the defend- 
ants were not liable for the agents’ statements to which 
they were not privy. Held, that the error in the re- 
ception of the evidence was not cured by the charge. 

One count of the complaint set up a cause of action 
under the provixions of the act under which the com- 
pany was organized, which imposes upon the officers 
of such a company signing a report containing material 
false representations, a liability for the debts of the 
company. On the trialit appeared that all the defend- 
ants but one signed such a report, the court charged 
the jury that if they found fraud to render a verdict 
against all the defendants, if not, then against the 
defendants who signed the report. The verdict was 
against all; upon appeal it was urged by respondents’ 
counsel that as those who signed the report were liable 
in any event, the error in receiving the evidence on 
the question of fraud could not be given, and that the 
judgment should be affirmed as tothem. Held (Church, 
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Ch. J., and Grover, J., contra), that this court had not 
the power to reverse as to one, and to direct a judg- 
ment as to the others upon a cause of action not passed 
upon by the jury, and that, therefore, there must be a 
new trial as to all. Arthur v. Griswold. Opinion by 
Church, Ch. J. 

EVIDENCE. 


Alteration of instrument. — Plaintiff being the lessee 
of certain premises, his lease expiring May 1, 1867, en- 
tered into a written agreement with defendant by 
which he agreed to assign the lease on the Ist May, 
1866, and to procure a renewal thereof upon or prior 
to its expiration; in case of his procuring the renewal 
defendant agreed to pay him therefor $1,000 on the 
lst May, 1867. Upon receiving possession on the Ist 
May, 1866, defendant gave to plaintiff a note for the 
$1,000, payable to plaintiff’s order, one year from date, 
he receiving a receipt therefor, stating that in case of 
failure to procure the renewal the note should be void. 
This action was brought upon the agreement to recover 
the $1,000. Plaintiff set forth in his complaint the giv- 
ing of the note, which he produced and offered to sur- 
render on the trial. Defendant offered to show that 
the words “‘ with interest ’’ had been inserted in the 
note by plaintiff after its delivery to him, without de- 
fendant’s knowledge or consent, and with intent to 
defraud. This evidence was excluded. Held, error; 
that the note modified the original contract, and en- 
tered into and became part of it, being negotiable and 
extending the time of payment the three days of 
grace; that all of the papers were necessary to be pro- 
duced, and that the alteration, if made, vitiated the 
contract and prevented a recovery either upon the 
note or the original agreement. A fraudulent altera- 
tion in a security or evidence of debt in a material 
point made by the holder to his own advantage, pre- 
vents a recovery either thereon or upon the original 
consideration. Meyer v. Hencke. Opinion by Ra- 


pallo, J. 
GOLD — BROKER’S CONTRACT. 


This was an action against gold brokers for an al- 
leged breach of duty. Defendants sold gold “short” 
for plaintiffs, and in accordance with custom, borrowed 
gold to deliver; this was just prior to September 24, 
1869, ‘black Friday; ’’ during the extraordinary rise in 
gold on that day, defendants demanded more margin, 
which they required to be paid immediately ; according 
to defendant's witnesses, plaintiff replied: ‘‘ I have no 
money ; I cannot put up any more margin. This ruins 
me; I hope it will not ruin you. You must take care 
of yourselves.’’ This was denied by plaintiff. It was 
proved that one of the usual methods of closing a short 
sale in case of failure to furnish margins was to effect 
a settlement with the lender of the gold delivered 
thereon. Defendants testified to making such a settle- 
ment at 1.50; gold fell within an hour thereafter to 
1.36. Held, that the declaration testified to, if made, 
authorized defendants to make a settlement which 
would be considered prudent and judicious under the 
circumstances, and that a refusal of the court to sub- 
mit to the jury the question as to whether such author- 
ity was so given, was error. Cameron v. Durkheim. 
Opinion by Church, Ch. J. 

LEGAL TENDER. 

This was an action to foreclose two mortgages execu- 
ted prior to the passage of the legal tender act after 
the decision of the Supreme Court of the United 
States, Hepburn v. Griswold, 8 Wal. 605, holding that 
act void as to antecedent contracts, and before the 








reversal of that decision. Knox v. Lee, 12 Wal. 457, 
the owner of the equity of redemption tendered to 
plaintiff payment of the mortgages in legal tender 
notes, which were refused. Held, that plaintiff, at the 
time of the tender, had the right to rely upon the tirst 
decision which was then the law as applied to the re- 
lation of the parties, and the tender being insufficient 
according to the law as then declared, did not discharge 
the lien of the mortgages. 

It seems that had the tender been kept good, de- 
fendant would have been discharged from the payment 
of interest and costs. Harris v. Jey. Opinion by 
Andrews, J. 

—- me 
RECENT BANKRUPTCY DECISIONS. 


LIST OF CREDITORS. 

Under the amendment to the thirty-ninth section of 
the Bankrupt Law, the debtor will be required to file a 
list of his creditors, and the amount of their claims, 
where an involuntary petition was filed against him 
since December 1, 1873, to which he had made a denial 
and a demand fora jury trial, and had since filed a de- 
murrer. Warren Savings Bank v. Palmer, U. 8. Dist. 
Ct., W. D. Penn., McCandless, D. J., 31 Leg. Int. 261. 


RAILROAD — ACT OF BANKRUPTCY. 

It is not act of bankruptcy for a railroad corporation 
to convey its property in trust to secure bonds to be 
issued and sold, and the proceeds to be applied to pay 
all its unsecured debts, the same being done bona fide 
with a view to enable the company to continue its 
legitimate business, though it may be technically insol- 
vent, or likely soon to be so. 

Such a mortgage is not made invalid by the circum- 
stance that the unsecured creditors are offered the 


right to take the new bonds, or the proceeds of sale 
thereof, at their election. 

It seems that a mortgage for money to pay debts 
ratably would not be an act of bankruptcy even in a 
trader. 

Some distinctions between traders and railroad cor- 
porations, in respect to mortgaging their property, 


pointed out. Matter of Union Pacific R. R. Co.,U.8. 
Dist. Ct., Mass., Lowell, J., 31 Leg. Int. 261. 
NUMBER OF CREDITORS. 

The provisions of the recent act requiring one-fourth 
in number and one-third in amount of the creditors to 
join in the involuntary petition for adjudication, apply 
only to cases where the petition for adjudication is 
still pending, and not to cases in which adjudications 
had passed upon the petition before the approval of the 
amendatory act. In re Angell, U. 8. Dist. Ct., E. D. 
Michigan, Longyear, J., 6 Legal News, 342. 

GENERAL EFFECT OF AMENDMENT. 

1. It is not necessary to amend the petition when 
there had been an adjudication before the amended act 
took effect. 

2. The provisions of the amended act, in regard to 
the number and amount of the petitioning creditors, 
do not apply to such cases. 

3. The judgment of adjudication, based upon a peti- 
tion conforming to the provisions of law in force when 
made, is valid and as binding upon the debtor and 
his creditors as if the amended act had not been 
passed. 

4. An adjudication removes the cases beyond the 
domain of legislative control. In re Raffauf, U. S. 
Dist. Ct., W. D. Wisconsin, Hopkins, J., 6 Legal News, 
341. 
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RECENT EVIDENCE ON INSANITY AS A 
DEFENSE. 

We commented last week on the report of the Select 
Committee of the House of Commons on the Homicide 
Law Amendment Bill; and we shall now make a few 
observations on part of the evidence given before the 
Committee. The witnesses examined were Baron 
Bramwell, Mr. Justice Blackburn and Mr. Fitzjames 
Stephen, Q. C., the draughtsman of the Bill; and the 
evidence given by them is most exceptionally interest- 
ing to any one who is desirous of studying the diffi- 
culties of criminal law. One point with which they 
all deal is a point of very great interest and import- 
ance; not merely in a legal or technical, but in a 
general point of view. We refer to the question how 
far insanity should be admitted asa defense in cases 
of murder or other crimes. The difference of opinion 
between them is very striking. The Bill, which may 
be supposed to embody Mr. Stephen’s view, provided 
(section 24) that homicide should not be criminal if the 
person committing it was at the time prevented by any 
disease affecting his mind—(a) from knowing the 
nature of the act done by him; (6) from knowing that 
it is forbidden by law; (c) from knowing that it is 
morally wrong; or (d) from controlling his own con- 
duct; but homicide should be criminal if, although 
the mind was affected by disease, the disease did not 
in fact produce some one of the aforesaid effects in 
reference to the act by which death was caused, or if 
the inability to control the conduct was not produced 
exclusively by such disease. Any insane delusion was 
made presumptive evidence of insanity amounting to 
adefense. It is clear from these provisions and the 
evidence given by Mr. Stephen that in his opinion the 
present state of the law as to insanity is unsatisfactory, 
and that he takes a wider view of the subject than 
the strictly legal view according to the decisions. He 
clearly to some extent admits the propriety of the law’s 
recognizing the possibility of what the medical men 
call an irresistible impulse arising from mental disease. 
He says broadly, ‘“‘when you pass a law punishing a 
man for a crime, you are dealing with a reasonable be- 
ing—you are dealing with a being whom you pre- 
sume to know that on a great many familiar grounds, 
quite independent of any mere fear of punishment, he 
ought not to commitcrime.’’ He appears to mean 
that, speaking broadly, however difficult it is to draw 
the line between mental disease and sanity, the law 
ought not to treat the person of unsound mind in the 
same manner as the sane person. It may be true that 
the particular delusion entertained by a person is not 
such asinany way tends to justify his acts, but when 
you have a specific delusion, it shows such a disordered 
state of mind that the person is not one whom the law 
can fairly put on the same fvoting as an ordinary 
reasonable person. With regard to the question of irre- 
sistible impulse, Mr. Stephen admits that doctors make 
foolish statements on the subject, but says that it is not 
because a man makes a foolish statement on the sub- 
ject that the law is to put itself into a false position; 
the question whether a disease exists which gives rise 
toa really uncontrollable impulse is a question of fact 
forthe jury, which the law ought not to prejudge in 
any way whatever. 

Baron Bramwell’s view is a very extreme one, though 
it has commended itself to many logical minds. It 
may be summed up briefly thus. The right to punish 
exists only for the protection of society, not from any 
supposed right of moral retribution. The test is 





whether a man is capable of the deterrent influence 
of punishment. There appear to us two practical 
objections to the learned Baron’s view; one is that 
whatever may be theoretically right, the popular sense 
will always, to some extent, insist on the moral ele- 
ments; it will never consent to hang people for the 
good of society, unless there be also a feeling of moral 
reprobation for their conduct; the other is, that unless 
the insane person is so aware of his insanity and yet 
so sane as to calculate on escaping punishment by 
reason of it —a supposition which seems to us rather 
theoretical as applied to most cases — it is obvious that 
the deterrent effect of capital punishment is as far 
secured as it can be with regard to him in any case. 
The Baron’s formula given in his evidence, viz., that 
the way to try who ought to be punished is to try who 
ought to be threatened with punishment, appears to us 
a fallacy. You do threaten insane persons so far as 
they are capable of threats by the working of the 
general law that persons committing murder shall be 
hanged. The question whether, when the threat has 
proved unavailing, the particular person shall be hanged 
is dependent on many other considerations besides the 
question of deterrent effect. 

Mr. Justice Blackburn, though agreeing pretty nearly 
with Mr. Stephen’s views, says that he never has been 
able to frame a definition of insanity satisfactory to 
his mind for criminal purposes. He clearly repudiates 
the old canon which makes knowledge of right and 
wrong conclusive. We think his Lordship really 
summed up the whole case when he said, “you must 
take it that in every individual case you must look at 
the circumstances and do the best you can to say 
whether it was the disease of the mind which was the 
cause of the crime, or the party’s criminal will.” 

We may add that it appears to us that the reason 
why the legal intellect has always been so anxious to 
limit and define the defense of insanity, is the alarm- 
ing extent to which medical science always tends 
toward the doctrine of irresponsibility, and makes a 
man’s actions the necessary result of his physical 
structure, a doctrine which, carried out to its logical 
result, is obviously inconsistent with the very existence 
of a criminal law.— Solicitors’ Journal. 





NATIONAL BANKS—RIGHT TO SUE—NOT 
CONTROLLED BY JUDICIARY ACT. 
UNITED STATES CIRCUIT COURT — NORTHERN DIS- 
TRICT OF OHIO. 


COMMERCIAL BANK OF CLEVELAND V. SIMMONS et al. 


Held, that the plaintiff, a national_bank, had the right to 
bring suit in the United States Circuit Court of the dis- 
trict where the bank was located upon two notes in- 
dorsed to it by the payee, who was also a citizen of the 
State and resident of the district. 

That a national bank does not sue by virtue of any right 
conferred by the judiciary act, but by virtue of the 
right conferred upon it by the act of 1864, authoriz- 
ing and creating it, and which constitutes its charter, 
that having no right to sue under the judiciary act, the 
limitation in the lth section, as to suits on indo 
notes and choses in action, does not apply. 


Opinion by WELKER, J. 

This suit is brought on two promissory notes, pay- 
able to the order of John G. Simmons & Co., and in- 
dorsed to the plaintiff. 

The petition states that the plaintiff is a corporation 
existing under the laws of the United States, and does 
not state that the payee of the notes is not a citizen of 
Ohio. 
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The defendants, Thompson and Mills, demur to the | there is provision for suit against the associations, 


petition, and assign three grounds of demurrer: 

lst. That it appears on the face of the petition in 
each of said causes of action that the court has no 
jurisdiction of the defendants, or either of them, or 
of the subject of the action. 

2d. That the plaintiff and its assignor are both resi- 
dents of the State of Ohio, and of said district, and 
have no legal rights to bring suit against the defend- 
ants in this court. 

8d. For other good and sufficient reasons, appearing 
in the face of the petition. 

This demurrer raises two questions: 

1st. Whether the plaintiff can sue in this court, be- 
ing located in the State of Ohio, and in this district. 

2d. Whether, under the judiciary act of 1789, and 
the limitation of the llth section thereof, the plaintiff 
can sue in this court upon the promissory notes in 
the petition described, the assignor thereof to the plain- 
tiff being a citizen of the State of Ohio, and of this 
district. 

In order'to dispose of the questions made it will be 
necessary to examine the provisions of the act of con- 
gress to provide a national currency, etc., approved 
June 3, 1864, under which the plaintiff was organized, 
and also the act on the same subject, approved in 
1863. 

The 59th section of the act of 25th February, 1863, 
provides that ‘‘ All suits, actions and proceedings, by 
or against any association under the act, may be had 
in any Circuit, District or Territorial Court of the 
United States held within the district where such as- 
sociation was established.’ 

The 57th section of the act of 1864 provides, “ that 
suits, actions and proceedings against any association 
under this act may be held in any Circuit, District or 
Territorial Court of the United States, held within the 
district in which said association may be established ; 
or in any State, county or municipal court in the 
county or city in which said association is located, 
having jurisdiction in similar cases.” 

It is claimed by the defendants that under this sec- 
tion as amended, suits cannot be brought by national 
banks in the State in which they were established; 
that it only applies to suits against such associations. 
That, itis true, would seem to be the provision of the 
section. 

But the Supreme Court of the United States, in the 
case of Kennedy v. Gibson and others, 8 Wall. 498, has 
given a construction of these two sections that is 
binding upon this court. 

Justice Swayne, delivering the opinion of the court, 
says: 

e The 59th section of the act of February 25th, 1863, 
provides that all suits by or against such associations 
may be brought in the proper courts of the United 
States, or of the State. The 57th section of the act of 
1864 relates to the same subject. and revises and en- 
larges the provisions of the 59th section of the preced- 
ing act. In the latter the word by, in respect to such 
suits, is dropped. The omission was doubtless acci- 
dental. It is not to be supposed that congress intended 
to exclude the association from suiug in the courts 
where they can be sued, The difference in language 
of the two sections is not such as to warrant the con- 
clusion that it was intended to change the rule pre- 
scribed by the acts of 1863-4. Such suit may still be 
brought by the associations in the courts of the United 
States. If this be not the proper construction, while 





there is none for suits by them in any court.” 

Again, in 10 Wallace, 605, The National Bank of Bos- 
ton sued a State bank of the same State, in the Circuit 
Court of Massachusetts, and the action was main- 
tained. This case recognizes the construction given 
to these sections by Justice Swayne by entertaining 
jurisdiction in that case. We may then regard the 
section as reading by or against and authorizing suits 
by or against these associations. It is claimed also by 
defendants that the 57th section only provides for suits 
under or authorized by the act. That is, for liabilities 
under the act. 

This is not tenable. The words “under this act,” 
refer to and apply to associations under the act, as de- 
scriptive of the parties authorized to sue or be sued, 
and not liabilities or causes of action. 

We now come to the second question made, and one 
presenting a very important one, and about which 
there may well be erence of opinion. I have ex- 
amined it with much care in order to arrive at a cor- 
rect conclusion, and feel well satisfied at the conclusion 
to which I have arrived. 

Suppose the plaintiff has the right to sue generally 
in this court, as we have determined, has it the right 
to sue on promissory notes assigned to it by a resident 
of this district? 

1 can find no adjudicated case under the banking 
law, settling this question. The llth section of the 
judiciary act of 1789, after stating that circuit courts 
shall have jurisdiction im civil cases, etc., *‘ in all cases 
where the suit is between a citizen of the State where 
the suit is brought and a citizen of another State,” 
provides, ‘‘ nor shall any District or Circuit Court have 
cognizance of any suit to recover the contents of any 
promissory note or other chose in action, in favor of 
an assignee, unless a suit might have been prosecuted 
in such court to recover the said contents, if no as- 
sigument had been made, except in cases of foreign 
bills of exchange.” 

I find two cases in 9th Wheaton, decided by the Su- 
preme Court under a similar question made, which 
arose under the charter of the old United States 
Bank. 

In the first case, Osborn v. The United States Bank, 9 
Wheat. 740, it is decided that the charter of the bank 
confers on the bank the right to sue in any Circuit 
Court of the United States. In delivering the opinion 
in this case, Chief Justice Marshall says: 

“The charter of incorporation not only creates it, 
but gives it every faculty which it possesses. The 
power to acquire rights of any description, to transact 
business of any description, to make contracts of any 
description, to sue on these contracts, is given and re- 
assured by its charter, and that charter is the law of 
the United States. This being can acquire no right, 
make no contract, bring no suit which is not author- 
ized by a law of the United States.’’ Another case 
was decided at the same term of the Supreme Court, 
The United States Bank v. The Planters’ Bank of Geor- 
gia, 9 Wheat. 905. This suit was originally brought by 
The United States Bank v. The Defendant, in the cir- 
cuit for the district of Georgia, upon notes payable to 
a citizen of Georgia, and indorsed and transferred to 
the bank. The defense set up was that the court had 
no jurisdiction under the 11th section of the judiciary 
act, or rather the limitation to it. 

In delivering the opinion of the court, Chief Justice 
Marshall says: 
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““We proceed next to inquire whether the jurisdic- | from the presumption that such corporations are citi- 


tion of the court is ousted by the circumstance that 
the notes on which the suit was instituted were made 
payable to citizens of the State of Georgia. The words 
of the judiciary act, section 11, are (he then quotes the 
part of the act above quoted, being the limitation, and 
says): “This is a limitation on the jurisdiction con- 
ferred by the judiciary act. It was apprehended that 
bonds and notes given in the usual course of business, 
by citizens of the same State, to each other, might be 
assigned to the citizens of another State, and thus ren- 
der the maker liable to a suit in the Federal courts. 
To remove this inconvenience, the act which gives ju- 
risdiction to the courts of the Union, over suits brought 
by the citizen of one State against the citizen of 
another, restrains that jurisdiction where the suit is 
brought by an assignee, to cases where the suit might 
have been sustained had no assignment been made. 
But the bank does not sue in virtue of any right con- 
ferred by the judiciary act, but in virtue of the right 
conferred by its charter. It does not sue because the 
defendant is a citizen of a different State from any of 
its members, but because its charter confers upon it 
the right of suing its debtors in a Circuit Court of the 
United States. 

“There is, consequently, scarcely a debt due to the 
bank for which a suit could be maintained in a Federal 
court, did the jurisdiction of the court depend on citi- 
zenship. A general power to sue in any Circuit Court 
of the United States expressed in laws obviously in- 
tended to comprehend every case, would thus be con- 
strued to comprehend no case; such a construction 
cannot be the correct one. 

** We think, then, that the charter gives to the bank 
a right to sue in the Circuit Court of the United States 
without regard to citizenship.” 


Now let us examine the banking law itself under 
which the plaintiff was organized. Section 8 of the act 
of 1864 provides that every association formed pursuant 
to the provisions of this act shall, from the date of the 
execution of its organization certificate, be a body cor- 


porate; * * * bysuch name it may make contracts, 
sue and be sued, complain and defend in any court of 
law and equity as fully as natural persons; * * * 
and exercise under this act all such incidental powers 
as shall be necessary to carry on the business of bank- 
ing, by discounting and negotiating promissory notes, 
drafts, bills of exchange, and other evidences of debt; 
by receiving deposits; by buying and selling exchange, 
coin and bullion; by loaning money on personal secu- 
rity,’’ etc. 

Then follows in the same act, section 57, already 
quoted, providing ‘“‘ that suits, actions aud proceedings 
BY OR against any association under this act, may be 
had in any Circuit, District or Territorial Court of the 
United States held within the district in which such 
association may be established.” 

To ascertain the privileges and powers conferred 
upon these banking associations, these sections are 
to be taken and construed together. It seems to me 
that these privileges and powers, thus given in this act, 
are as broad and comprehensive as those given to the 
United States Bank by its charter, and referred to in 
the case in 9 Wheaton. 

It must be borne in mind that, in the judiciary act, 
the right to sue or be sued, mainly depends upon citi- 
zenship of the parties; that corporations are only al- 
lowed to sue or be sued in the Federal courts under 
the act, through the legal fiction of citizenship, arising 





zens of the State under whose laws they are created. 

These banking associations, not being created’ by 
State laws, have no State citizenship growing out of 
the presumed residence of the stockholders. 

Under the Judiciary Act, then, they have no power 
to sue in Federal Courts, and must, therefore, derive 
it from the act creating them. Having no right to sue 
under that act, the limitation on the eleventh section, 
as to suits on indorsed notes and choses in action, does 
not apply. The right to sue under that section and 
the limitation thereto, go together, the one controlling 
the other. 

If the matter of citizenship in reference to the 
national banks is dispensed with in favor of such banks, 
then what reason is there for the application of the 
limitation as to suits on assigned paper? That limita- 
tion is only attached to enforce the privileges of 
citizenship, and to prevent its abuse in bringing suits 
in Federal courts; and further, the banks, in purchas- 
ing notes, etc., do only what the law authorizes them 
to do. 

I may then well say, as was said in the case in 
Wheaton: That the bank does not sue in virtue of 
any rights conferred by the Judiciary Act, but in 
virtue of the right conferred upon it by the act of 1864, 
authorizing and creating it, and which constitutes its 
charter. 

The charter of the old United States Bank was but 
a law, as this general act is a law of the United States. 

That the Judiciary Act does not control the right 
and power of these banks to sue in the Federal courts. 

The demurrer to the petition is overruled. 


> 
ro 


CONDITIONS IN RESTRAINT OF MARRIAGE. 


It is not often that cases arise nowadays in refer- 
ence to conditions, whether general or special, in dis- 
couragenient of marriage, though the older reports 
contain many instances of strange and even grotesque 
restrictions imposed by testators and others. The 
change is due probably more to altered habits and 
feelings in society than to any greater clearness in the 
rulesoflaw. The case, however, of Bellairsv. Bellairs, 
which was before the Master of the Rolls, on July 16, 
turned upon this point. The Rev. Henry Bellairs, by 
his will, made in 1861, gave his real and personal estate 
to trustees upon trust for sale and conversion, and the 
proceeds, after investment as directed by the will, 
were to be divided into forty shares; and the income 
distributed among his seven children. To two of his 
daughters, Laura Parker Bellairs and Nora Maria 
Stevenson Bellairs, he left ten shares each. But by a 
codicil, dated November, 1871, he directed that on the 
marriage of either of his said daughters the bequest so 
given should cease, and in substitution thereof he 
bequeathed to such one of them as should ha‘) mar- 
ried, four shares only of his residuary estate. The 
testator died in 1872, and this suit was instituted for 
the administration of his estate. He died entitled to 
considerable real estate, which was sold and the pru- 
ceeds invested, and also to some personal estate. Sub- 
sequently to his death one of the daughters, Laura 
Parker Bellairs, married; and the question arose 
whether the clause of forfeiture contained in the codicil 
was void. It was contended that it was good, atleast, 
so far as the fund was chargeable upon the real estate. 
The Master of the Rolls, however, held the forfeiture 
clause to be bad. 
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There can be no question either on moral or legal 
grounds as to the justice of this decision. The fund 
was in this case one of pure personalty, as there was a 
trust for a conversion out and out. But it is, perhaps, 
doubtful whether the restraint would not have been 
held valid, even if the interest had been one in real 
estate. It is indeed stated in Jarman, vol. ii, p. 38, 
that ‘‘the numerous and refined distinctions on this 
subject do not apply to devises of or charges upon real 
estate,” and that they owe their introduction to the 
ecclesiastical courts, which, in exercising their juris- 
diction, borrowed many rules from the civil law; and 
by that law all conditions, subsequent or precedent, in 
restraint of marriage were held void. The courts in 
deciding upon such questions where personal estate 
has been concerned, have steered a middle course be- 
tween the absolute admission and the absolute exclu- 
sion of such restrictions, though in almost all cases 
wide and general restraints have been discouraged, 
and the manifest tendency has been strongly against 
all conditions of this kind. There seems to be a great 
dearth of authority in reference to charges upon real 
estate. Jarman cites no authority later than Atkyns’ 
Reports in the time of Lord Chancellor Hardwicke. 
In the case of Reynish v. Martin (3 Atkyns), that great 
judge says that though in legacies of personal estate 
equity follows the rule of the civil law, as carried out 
by the ecclesiastical courts; yet, ‘estates governable 
by the common law of this kingdom, without relation 
to another forum, ought not to be influenced by another 
law; and this being a good condition, it cannot in law 
be defeated, and there being a full breach of the con- 
dition, as law will not, equity cannot help.” The 
language of Lord Hardwicke seems to indicate that 
even acondition of forfeiture in general restraint of 
It is 


marriage, in cases of real estate would be valid. 
difficult, however, to believe that at the present day 
either a court of law or of equity would carry out such 


a rule. The general principles of public policy, and 
the tendency to relax the stiffness of the rules of the 
common law would certainly override the technical 
rule as tothe performance of conditions. Nor does 
the decision in Reynish v. Martin warrant such a cojsi- 
clusion, as the restraint in that case was not upon 
marriage generally, but upon marriage without oon- 
sent. Many competent authorities have advocated the 
assimilation of the law of real property to that of per- 
sonalty; and certainly in cases of this kind, which 
arise incidentally, there seems to be no reason why 
any such distinctions as to the kind of property should 
be made.— Law Times. 


a 


ACCIDENT AS AN EXCUSE FOR NON- 
PERFORMANCE. 


Whether and when the performance of a contract is 
to be excused by reason of an accident is a question 
of interest. It was raised in Howell v. Coupland, 30 L. 
T. Rep. N.S. 677. The defendant had contracted to 
sell to plaintiff ‘200 tons of regent potatoes, grown on 
land belonging to the defendant at W., * * * tobe 
delivered in September and October, * * * to be 
paid for when and as they are taken away.’’ At the 
time of entering into the agreement, sufficient of the 
defendant’s land was sown with potatoes to produce a 
larger crop of potatoes than the 200 tons contracted to 
be delivered by the plaintiff to defendant, but by rea- 
son of a blight, the land produced only 80 tons, which 
were delivered to the plaintiff. An action was now 





brought for the non-delivery of the remainder. It 
was argued for plaintiff that defendant was not the 
less liable, that in short by fixing the amount to be de- 
livered he gave a warranty, many cases being quoted 
in support of his position. It is certainly a well-known 
rule of law that where there is an absolute contract to 
do any thing which is not unlawful, the contractor 
must perform it or pay damages for not doing it, al- 
though the performance of his contract has become 
even impossible in consequence of unforeseen accidents. 
Thus in the case of Kearon v. Pearson, 7 H. & N. 386, 
the defendant engaged by charter-party to load on 
bvard the plaintiff's ship a cargo of coals, ‘‘ to be loaded 
with usual dispatch.”” The defendant began loading 
by bringing the coal in boats along a canal to the dock 
where the plaintiff's ship was, but before the cargo was 
completed, a severe frost rendered the canal unnavi- 
gable, and the ship was detained thirty-four days. All 
the learned judges were of the opinion that the ex- 
pression ‘‘ usual dispatch’ meant “‘ usual dispatch of 
persons who have a cargo ready for loading,’ and that 
the defendants were responsible forthedelay. Again, 
it is stated in 1 Roll. Abr. tit. ‘‘ Condition ’’ (G. 1) as 
follows: ‘‘Si le condition dun obligation soit en teil 
manner: Whereas Robert Crosse, the father, shall and 
will before such a day, surrender the moiety of the said 
copyhold tenement unto Robert, the younger, so that 
Robert the younger be thereof so seised,according to the 
custome of the manunor, if they so long live, then the ob- 
ligation to be void. Les darren parrolls (if they so long 
live), ne font le condition solment, mes le surrender est 
parcell del condition.’’ But this rule of law was held 
to be inapplicable under the circumstances. Mr. Jus- 
tice Blackburn remarked that this was a contract for 
the sale of a specific thing, and construed it as an 
undertaking on the part of the defendant to deliver 
200 tons of potatoes out of the crop which these sixty- 
eight acres were to produce. His Lordship compared 
it to the sale of a portion out of a particular ship’s 
cargo, and observed—with respect to the case of 
Taylor v. Coldwell, 3 B. & 8. 82, where plaintiff's coun- 
sel contended was laid down the rule of the necessity 
of absolute performance of a contract or payment of 
damages, that the ratio decidendi of that case was 
“that the contracting parties must have contemplated 
the continued existence of the thing which was the sub- 
ject-matter of the contract — that they must have con- 
tracted subject to the condition that the thing did not 
perish before the time arrived for the performance of 
the contract.’’ One remark of his Lordship marks 
very clearly the different liabilities incurred when the 
character of the sale varies: ‘‘ Had the contract been 
to deliver a certain quantity of potatoes merely, it 
would not be acontract relating to a specific thing, and 
* * * notwithstanding the perishing of the crop, the 
defendant would still be liable for damages for the 
breach of his contract.’’ Mr. Justice Quain and Mr. 
Justice Archibald concurred. The distinction thus 
drawn by our law, as well as by that of other countries 
between contracts for the sale of aspecific thing and 
other contracts of sale, is one that appeals to common 
sense; and it is of the highest importance, owing to 
the different liabilities to which contractors subject 
themselves, according as they contract to make a spe- 
cific sale or not. In this, asin many other branches of 
law, indeed, in the application of all law, the difficulty 
is, not to see the utility and value of the general princi- 
ple, but to succeed in demonstrating that the general 
principle applies to the particular facts. 
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POOR ENGLISH BARRISTERS. 


Mr. Weightman, the English barrister, who some 
time since was convicted at the central criminal court 
in London, and sentenced to six months hard labor for 
purloining books from the Inner Temple library, has, 
since his liberation from confinement, been called upon 
by his benchers to answer for his conduct, and has 
been disbarred after an investigation lasting over three 
days. During the inquiry it transpired that, on being 
released from prison, a check representing public sub- 
scriptions amounting to £600 was handed over to him. 
His benchers, in declaring he had forfeited his right to 
be retained on the roll of members, remarked that it 
was a matter of great pain to them to have to do what 
duty had rendered imperative, but after the commis- 
sion of a crime so derogatory to the honor of the pro- 
fession, they could not relax their severity. After the 
sentence of disbarment had been passed upon him he 
gave notice of appeal to the judges, but failed to put 
in an appearance at the appointed day; and, notwith- 
standing every inquiry, no one has since heard of him. 
It was rumored that of the proceeds derived from the 
sale of one book which he had taken, he actually ap- 
plied a portion to the sustenance of a brother barrister 
since dead, who, like himself, was, at the time of the 
commission of the offense, starving and almost dying. 
Since the disclosure of the privations endured by Mr. 
Weightman, a fund has been established by all the inns 
of court to alleviate the wants of the poorer members 
of the bar, and the amount of subscriptions in hand or 
contributed is very large, the fund being continually 
added to, while the recipients of the boon, happily, 
are comparatively few. 


CORRESPONDENCE. 


DISCHARGE TO INVOLUNTARY BANKRUPTS. 


To the Editor of the Albany Law Journal: 

DEAR Str— A correspondent to your journal of Au- 
gust 29, 1874, submits the question whether section 9 
of the recent amendments to the bankrupt law allows 
a discharge to be granted to involuntary bankrupts in 
cases commenced prior to the passage of the amend- 
ments. In citing the section he omits the most im- 
portant part thereof, as follows: ‘‘ And the provision 
in section 33 of said act of March 2, 1867, requiring 
fifty per centum of such assets is hereby repealed.” 

The repeal is sweeping, it does not make any provis- 
ion fur cases already in progress. The law, therefore, 
requiring any proportion of assets as a condition pre- 
cedent to a discharge is done away with, and except as 
provided by section 9 of the amendment, section 33 of 
the act as it was passed in 1867 is restored to vitality. 

The act originally provided for the discharge of all 
bankrupts in case they did not come within the pro- 
hibitions of section 29, irrespective of the amount of 
the debtor’s assets or the assent of his creditors. It 
was further enacted that in proceedings commenced 
after one year from its passage the assets of a debtor 
must be fifty per cent or he must obtain the assent of 
a majority in number and value of his creditors to ob- 
tain a discharge. 

By act July 27, 1868, this portion of section 33 was 
further amended by extending the limitation to cases 
commenced after January 1, 1869. This last provision 
repealed by implication the restriction contained in 
the act of 1867. 

It was also held that the amendment of the bank- 
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rupt act in 1868 was retroactive and applied to cases 
commenced prior to the passage of the last-mentioned 
provision. In re Billing, 2 B. R. 161. 

That was a case in which the petition had been filed 
June 8, 1868, more than one year after the passage of 
the original act, the petiticner applied for a discharge 
after the passage of the amendment, July, 1868, afore- 
said, and the question was whether this case came 
within the provision of this last amendment. 

Judge Blatchford said: ‘“‘Therefore, if the second 
clause of the 33d section had remained unaltered, it is 
manifest that no discharge could be granted in this 
case.””’ * * * “It is the fair import of the legisla- 
tion referred to that congress intended to give all debt- 
ors in whose cases proceedings in bankruptcy had been 
commenced or should be commenced on or before the lst 
of January, 1869, the privilege of obtaining a discharge 
without any restriction as to the percentage which 
their assets should pay, or as to the procuring of the as- 
sent in writing of any of their creditors. The provis- 
ions for a discharge in the act are remedial and benefi- 
cent, and no reason can be assigned why congress 
should remove such restriction in the cases of proceed- 
ings commenced on and after the 27th of July, 1868, 
and not remove it in the cases of proceedings com- 
menced before that day and after the Ist of June, 1868. 
There were in this district eighteen cases commenced 
after the lst of June, 1868, and before July 27, 1868. On 
a view of all the provisions of the law it must be held 
that congress has expressly manifested its intention to 
make no discrimination against these cases. This 
question has been submitted to Mr. Justice Nelson 
and he concurs in the views here expressed.”’ 

Now the act of 1874 does not, like the act of 1868, 
enlarge the time in which a debtor may obtain a dis- 
charge under restrictions, but totally repeals the d 
portion of section 33 of the act. It is provided by 
section 9 of the amendment: That in cases of 
voluntary bankruptcy a debtor’s assets must be equal 
to thirty per cent of the claims proved against his estate 
or he must obtain the assent of at least one-fourth of 
his creditors in number and one-third in value. The 
act of 1867 is revived and an involuntary bankrupt 
can obtain his discharge subject to no restrictions 
whatever except those contained in section 29. 

The repeal i express words does away with the fifty 
per cent clause of the act of 1867 and substitutes a new 
law on the subject. 

In cases of involuntary bankruptcy there is no re- 
striction on the question of the discharge. 

If the act of 1868 was retroactive, why not the act of 
1874, which is more sweeping in its nature and in words 
repeals the fifty per cent requirement? 

It was clearly the intention. of congress, by the last 
amendment, to give every involuntary bankrupt who 
had been or would thereafter be compelled to surren- 
der his property and his person to the bankrupt court 
his discharge if he came not within the prohibitions of 
section’ 29. A sort of lex talionis administered to the 
creditors for putting a man into bankruptcy. 

A voluntary bankrupt who likewise submits himself 
and his goods to this law has still to comply with cer- 
tain pecuniary conditions precedent before his dis- 
charge can be granted, or he must obtain the assent of 
a certain number and amount of his creditors. 

Why congress should have made this seemingly un- 
necessary distinction it is not my purpose here to in- 
quire, and may be a conundrum for others to solve. 

I think, however, that on the question submitted by 
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H. it may safely be answered that the provisions of the 
act of 1874 apply to an involuntary bankrupt of 1872, 
and he can obtain his discharge without paying fifty 
cents on the dollar or getting the majority of his cred- 
itors to release him. 
A. BLUMENSTIEL, 
320 Broadway, New York city.- 


OS 
NOTES. 


The first volume of Mr. Justice Miller’s continuation 
of Curtis’ United States Supreme Court Decisions is 
in the hands of the printer and will be sbortly issued. 


In the Maine Circuit Judge Clifford decided, on ap- 
peal (August 24th), that the Maine Steamship Com- 
pany is not liable for the value of liquors brought by 
the company from New York to Portland to be sent 
to the plaintiff at Portsmouth, N. H., which were 
seized and destroyed by the sheriff at Portland under 
the Maine law. 


A law department has been organized in connection 
with the Vanderbilt University of Nashville, Tenn., 
an institution which has been endowed, it is said, by 
Commodore Vanderbilt to the extent of three-quar- 
ters of a million of dollars. Among the faculty are 
Hon. O. A. P. Nicholson, Chief Justice of Tennessee; 
Hon. H. M. Spofford, late Judge of the Supreme Court 
of Louisiana. 


A boarding-house keeper in Trenton, N. J., has 
brought suit against the owner of a bee-hive to recover 
damages for continued invasions of her dining-room 
by the bees at meal-times, stinging and driving away 
the boarders; and, out west, a bequest of money to a 
priest, to be expended in masses for the soul of the tes- 
tator, is contested on the ground of its being contrary 
to public policy. 


Comptroller Hopkins has decided that ministers of 
the gospel are not exempt from taxation to the amount 
of $1,500, unless the person claiming exemption is 
regularly ordained, has a regular charge, and follows 
preaching as a profession. Persons engaged in secular 
pursuits, although they may occasionally preach the 
gospel, are not entitled to exemption. This decision 
is in accordance with the evident intention of the law, 
and is sustained by the opinion of Mr. Justice Green 
in Vail v. Owen, 19 Barb. 22. 


The Central Law Journal of August 27, speaking of 
the ALBANY LAW JOURNAL, says: “‘It also has an ar- 
ticle on Supreme Court Reporting, which appears to 
be a controversy between the editors of the ‘Supreme 
Court Reports,’ New York, and Mr. Hun, the new 
‘official reporter’ of the same court. We sincerely 
hope that Messrs. Thompson and Cook may succeed in 
getting the ‘official’ reporter by the heels; for their 
reports are as good as they can well be made, and as 
cheap as they can be published without loss, and there 
seems no good reason why, after the signal failure of 
one ‘ official’ reporter of that court, another should 
endeavor to occupy the same field, which is well occu- 
pied already. We have not seen Mr. Hun’s first vol- 
ume, but we have a strong feeling that he is endeavor- 
ing, under the prestige of ‘official’ sanction, to crowd 
out his betters; and we say to him, that unless he ex- 
pects to make a better * official’ reporter than his pre- 
decessor, he had better ‘ step down and out.’ ”’ 








In The United States v. Butierfield, ex- Assist. Treas- 
urer and sureties, Judge Blatchford decided (Aug 24th) 
that a deficit in the accounts of Butterfield’s assistants, 
without his actual fault, is, as matter of law, a breach 
of the condition of his bond that he “has truly and 
faithfully executed and discharged, and shall truly 
and faithfully continue to execute and discharge all 
the duties of said office according to the laws of the 
United States,’’ etc.; but that a withheld allowance of 
commissions on sales of government stamps to which 
Butterfield was entitled, was admissible as a counter- 
claim, and being larger in amount and credited with 
the sum claimed in the action, judgment ordered for 
defendants. 

——_~+___—_—. 
FOREIGN NOTES. 

The jurisconsults, designated by the German 
imperial government to prepare a civil code, have 
accepted the duty. —— Mr. H. D. Jencken, of the 
Middle Temple, will discharge the duties of Gen- 
eral Secretary of the Association for the Reforma- 
tion and Codification of International Law, which 
is to meet at Geneya on the 7th inst.—— Mr. Wil- 
liam Watson has been appointed Solicitor-General 
for Scotland, in the place of Hon. John Millar, ap- 
pointed one of the Lords of Sessions. —— Sir George 
Honeyman, of the English Court of Common Pleas, 
having recovered from his late severe indisposi- 
tion, announces that he will resume his official 
duties in November next. —— At the Surrey Assizes, 
the grand jury, numbering nearly sixty magistrates, 
made an almost unanimous protest against the dis- 
continuance of the assizes in that county.—— Sir Mutu 
Coomara Swamy, of Ceylon, on whom Queen Victoria 
has just conferred the honor of knighthood, is a 
gentleman of distinguished position in the East. He 
is also remarkable as having been the first person who, 
being neither a Christian nor a Jew, was admitted a 
barrister of one of the English Inns of Court; his 
“call’’ bears date January, 1863, at Lincoln’s Inn. —— 
The French government reminds the newspapers of 
France, in an official note, that the publication of arti- 
cles signed by those deprived of civil and political 
rights, is prohibited by law.—— It is argued in France 
that as the death penalty for political offenses is abol- 
ished, and as Bazaine was sentenced to death, there- 
fore his offense was not political and he is subject to 
extradition fro u any country with which France has 
an extradition treaty. On the other hand it is argued 
that his offense is one against the military code and not 
against the municipal law, and therefore he is not sub- 
ject to extradition. Thus the doctors disagree. 

ae ee 


LEGAL NEWS. 

Henry Slater, a prominent member of the bar of 
Baltimore, committed suicide on Monday, by cutting 
his throat. 

It is said that thirty-six essays, written in German, 
Knglish, French and Italian, have been sent into the 
Social Science Association by competitors for the prize 
of £300 placed at the disposal of the association, by his 
Excellency Don Arturo de Marcoartu, ex-Deputy to 
the Cortes in Spain, and to be awarded for the best 
essay on the following subject : — ‘‘In what way ought 
an international assembly to be constituted for the 
formation of a code of public international law, and 
what ought to be the leading principles on which such 
a code should be framed ?”’ 
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THE LEGAL ASPECTS OF THE BEECHER 
SCANDAL. 


We have hitherto refrained from saying any thing 
on this topic, mainly because we thought tco much 
was already being said. We have all along intended 
when the church committee should have completed 
their labors and made their report, to remark upon 
the trial and its lessons in a purely legal light, and 
without expressing any definite opinion as to the 
guilt or innocence of the great preacher. It may, 
however, be difficult to disguise our views on this 
point in the progress of our remarks, and we there- 
fore wish to disclaim beforehand any intention to 
obtrude those views, for that is outside the province 
of a legal journal, But we are not ashamed of our 
opinion, and do not propose to apologize for it, but 
only to explain its possible utterance. 

In the first place, we deem it extremely unfortunate 
that one of the most important legal investigations 
that ever took place in this country should have been 
conducted without any of the powers, sanctions or 
responsibilities of a court of justice — unfortunate for 
the parties to the investigation, unfortunate for the 
public, unfortunate for the cause of decency, morality 
and religion. We have heretofore taken pains to 
express our unfavorable opinion of ecclesiastical coun- 
cils. The conduct of the Brooklyn council does not 
tend to change our views. We regret that Mr. 
Beecher, instead of demanding a trial by Plymouth 
Church, did not seek one before a jury of Kings 
county. The result is inconclusive and unsatisfac- 
tory, although we do not say that it may not be right. 
As the opinion of a committee of very excellent gen- 
tlemen, it is entitled to respect, but it carries no 
authoritative weight. It may satisfy Plymouth 
Church, but it will not satisfy the public. The object 
of such an inquiry should be the elucidation of truth. 
For such a purpose an ecclesiastical tribunal is prac- 
tically powerless. Lawyers do not need that we 
should enlarge on the reasons of this patent fact. It 
is enough that we merely suggest them. The princi- 
pal reasons are three: First, such a tribunal possesses 
no power to compel witnesses to attend; second, it 
possesses no power to extract evidence from such 
witnesses as choose to come before it; and third, there 
is no penalty for perjury, if such witnesses shall dis- 
regard the truth. The whole machinery is extra- 
judicial, and as impotent as a women’s sewing soci- 


one fitting place for such an investigation, and 
that is a court of justice, and until a court of justice 
passes upon this matter, Mr. Beecker’s friends will 
find that the:snake of scandal is scotched, not killed, 
and Mr. Tilton’s friends, if he has any, will find that 
he has convinced no one but his friends. We do not 
know that there is any law against the holding of such 
ecclesiastical trials, but the law of common sense 
ought to prohibit them, and we sincerely hope that 
this is the last one that will ever take place in this 
country, at least in respect to a man whose name and 
reputation have been so dear and so useful to the 
cause of Christianity as those of Henry Ward Beecher. 
If a deacon is accused of having lost his temper and 
indulged in audible profanity, or if a sister is charged 
with having played “old maid” with cards, or worn 
ear-rings, or kept time with her carnal limbs to the 
music of the secular violin, we do not object to an 
ecclesiastical court sitting in judgment on these 
offenses. But when the greatest preacher since Peter 
the Hermit is accused of the most loathsome and 
detestable crime made against any Christian minister 
within our recollection, and which, if substantiated, 
would prove the greatest blow that the cause ofreligion 
has ever suffered in this country, we think it but fair 
that some other tribunal than a committee of the 
preacher’s own church and nomination should be 
charged with the investigation. This is a national 
affair, and not merely an affair of Plymouth Church. 
That church had a right to have this investigation, to 
conduct it as they have done, and to be satisfied with 
the judgment arrived at, but they must not, nor must Mr, 
Beecher expect a unanimous acceptance by the public, 
Thus far we have considered this matter only with 
respect to the power of the tribunal to elucidate the 
truth, and we conclude that in this respect it is a 
futile inquiry. There is another reason why such in- 
vestigations before such tribunals should not be en- 
couraged, even if tolerated, and that is the debasing 
effect of the discussion in the newspapers of the merits 
of the controversy, contemporaneously with its pro- 
gress. For a period of two months every newspaper 
in the United States has daily or weekly taken sides 
in this matter, and brought all the powers of trained 
intellect and experienced writers to bear in support 
of their respective favorites. Such a state of things 
was never known in respect to a trial in a court of 
justice, and cannot fail to exercise a prejudicial effect, 
if not on the judges themselves, yet on the public 
mind. There is, of course, no help for this. If a 
murder trial were going on, and the daily newspapers 
in the city of New York should during its progress 
advocate the one side or the other, and throw their 
editorials into the jury room, the court would see to 
it very quickly. But in respect to the Brooklyn in- 
quiry, thanks to the press, every man and woman in 
the land had made up their mind before the committee 
reported, and their opinion was not in the least in- 





ety, or a moot-court of school-boys. There is only 





fluenced by the report when it was promulgated. In 


162 


THE ALBANY LAW JOURNAL. 








other words, here was a trial by newspaper. The 
report of the committee was of small consequence. 
We dare say comparatively few have read the report, 
but everybody has read some newspaper on the sub- 
ject. Public opinion in regard to this affair is of 
prime importance. Indeed, it is only in deference to 
public opinion that the investigation was had. But 
public opinion is formed not by the adjudication of 
the tribunal, but by the comments of a number of 
individuals who write for newspapers. This is unfair 
to the accuser and to the accused. It is a defeat of 
the very object of judicial inquiry. It is in itself a 
sufficient reason why ecclesiastical trials at this day 
can never have any weight beyond the particular 
church by which they are conducted. 

So.much for ecclesiastical trials in general. Now, 
in regard to this trial in particular. In a legal view, 
how contemptible itis! The highly respectable com- 
mittee come together and announce that they are 
ready to hear from anybody who krows or has 
heard any thing on the subject of investigation. Now 
commences a shower of “statements.” The accuser 


comes forward and reads a long and carefully pre- 
pared statement, which he has gone through the idle 
form of swearing to before a notary or commissioner 
of deeds beforehand. In it he states every thing he 
knows or doesn’t know; every thing he has heard, 
dreamed, suspected, feared, inferred, told, read or 


written, with one or two things he claims to have 
seen. Rhetorical, effusive, sentimental, vague, vio- 
lent, irrelevant, in nine parts out of ten. The most 
pointed thing in it was that Mrs. Tilton had once 
made a “ statement” in writing to him that she and 
Mr. Beecher were guilty, but he did not happen to 
have that statement about him. He gives copious 
extracts from letters, but declines to produce the 
originals! Then the witness is “ cross-examined.” 
As naturally might be expected, when the witness was 
pinched, he squirmed, became indignant and refused 
to answer. The committee were not there to try 
him, but to try the other man. He threatened the 
committee, and promised that if they did not mind 
what they were about, it should go all the worse 
with Mr. Beecher. This accusatory statement was 
instantly published broadcast all over the country, 
owing to the “perfidy” of an editor to whom the 
misguided Tilton chose to lend it for perusal. Then 
Mrs. Tilton made a statement in writing. Again, 
nine-tenths of rhetoric, effusion, sentiment, vagueness, 
violence and irrelevance, and one-tenth of denial and 
explanation. The principal point was that her hus- 
band had bullied her into falsely confessing her guilt, 
and that she had subsequently retracted it in writing 
to Mr. Beecher. Witness rather more willing to be 
cross-examined, and improves the opportunity to 
throw in more effusion. Then other “statements,” 
thick as autumn leaves in Vallambrosa, succeeded. 
Everybody who had ever been told apy thing of the 
affair rushed in to disclose what they had been told. 





Notably the Rev. Mr. Patton was implored by the 
committee to tell what he had heard about it, and he 
makes a statement disclosing the damning fact that he 
had been told all about this several years ago, that 
it had made him wakeful of nights, that he had kept 
it to himself and suffered in silence until now, but 
his conscience would not permit him longer to remain 
dumb. Then the great appeaser and mutual friend 
Moulton, sadly and reluctantly, makes his statement, 
in which he refuses to state any thing whatever, 
although frantically implored by both sides to tell all 
he knows. Finally Mr. Beecher made his statement. 
It was beautifully composed. It sounded just like a 
novel that he might have written of an accused 
minister. It was better than “Norwood.” It 
crowded Hawthorne's “Scarlet Letter” very hard. 
He told us all about sundry emotions of his — caused 
by acertain consciousness of uncertain things which 
he had done to Theodore —his dread, his agony, his 
remorse ; — and all about his sitting on the ragged 
edge of several of these emotions —leaving it to his 
friends and enemies to spell out what it all meant, 
according to their own prejudices. All that he really 
said ought to have been expressed in thirty lines, but 
Mr. Beecher is too much of a talker for that. On the 
witness stand a brutal counselor would have cut 
short his pathetic description of the snow-storm, and 
steered him to the point-at issue. But when Beecher 
made one statement he disclosed the loss of another, 
namely, Mrs. Tilton’s retraction. This he had volun- 
tarily handed over to Moulton, who called one eve- 
ning, and pulled out a pistol and laid it down, and 
said he was going to have that “statement ;”— not 
that Beecher was afraid of the pistol, but just to show 
his confidence in the admirable Moulton. Still, Mr. 
Beecher hinted at enough to enable his friends to 
guess what he meant and put it in English, and 
enough to excite Moulton to make another statement, 
in which he not only tells all he professes to know, 
but gives copies of all the letters that all Mr. Beecher’s 
eccentric relatives and some other people have ever 
written on the subject. Of course such evidence is 
very strong, for if a man is accused of a crime, and 
his brothers and sisters think it is just like him to 
have committed it, what more is to be said? As to 
the pistol, Moulton “scorns the haction,” but as nearly 
as we can get at it, it seems to convey the idea that 
the weapon was heavy, and he took it out to rest 
himself. In respect to the only material point in 
Moulton’s statement, namely, his allegation that 
Beecher had repeatedly confessed his crime to him, 
the “‘ witness” does not give a word of the language 
used, nor is he cross-examined upon the subject! 
Now all this time nearly every prominent man and 
woman in the country was solicited to tell what he 
or she didu’t know on the subject, and every visitor 
at Tilton’s house was implored to give an opinion as 
to the probabilities of the matter, but all in vain. 
They would not do it unless compelled in a court of 
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law, and contented themselves with disclosing what 
they knew to the newspaper reporters. At length 
the committee made their report, and as there was 
one lawyer in their body and there did not happen to 
be any legal evidence against Mr. Beecher, they were 
discreet enough to acquit him. Asa matter of course, 
Plymouth Church held an effusive meeting, and gloried 
in their vindicated pastor. And Moulton — mutual 
friend, short-hand reporter of confidential communi- 
cations, healer of wounded sensibilities, and disinter- 
ested receiver of Beecher’s money to repay Moulton’s 
loans to Tilton — Moulton was in attendance for the 
purpose of making a statement after verdict, and 
because the audience would not hear him, like Stig- 
gins vowed “the meetin’ wasdrunk.” And now the 
whole country is racked with anxiety because Moul- 
ton and Tilton are threatening further “ statements.” 
Now, to a mind trained to legal modes of inquiry 
and legal habits of thought, all this is midsummer 
madness. If a lawyer should go to sleep on his back 
and have a dreadful nightmare, he would dream of a 
trial conducted in just this fashion, and what a blessed 
sense of relief he would experience on waking to find 
it was buta dream! When we read these proceed- 
ings we seem to be attending a moot court held by 
the inmates of a lunatic asylum. And on such 
“ evidence” a judicial tribunal is expected to base an 
intelligent judgment, and a reasoning community is 
called on to be satisfied with the finding! We re- 
peat, this may do for the church, but it will not answer 
for the community. 
There are some other legal aspects of this matter. 
It is remarkable that in the estimation of many of the 
newspapers, Mr. Beecher and Mrs. Tilton, being “the 
parties inculpated, ought to prove their innocence by 
something more than their bare denial.” If this were 
a trial in a court of law, we presume that no one 
would think of advancing such an idea. It is rather 
difficult to conceive what more the parties could do. 
No one else was present at the times in question, ex- 
cept Tilton himself on one occasion, and we cannot 
understand what other witnesses than themselves 
could be summoned to speak of the matter. It would, 
indeed, be consistent with the conduct of the trial to 
subpoena Tom, Dick and Harry to state that they 
never heard of such a thing and didn’t believe it, and 
very likely such evidence would satisfy the uneasy 
minds of the newspaper writers who have their sus- 
picions on the point, but it would hardly satisfy a 
lawyer’s mind. The fact that such ground is taken 
shows the impolicy of these irregular investigations. 
Every rule of evidence is disregarded, and the burden 
of proof is shifted from the accuser to the accused. 
Again, this trial exhibits in a striking light the un- 
reliable character of admissions and confessions in 
general. Mrs. Tilton confessed her guilt, to please 
her husband. Then she retracted it, to please Mr. 
Beecher. Then Mr. Beecher carelessly signs some 


the deft Moulton, which are susceptible of being 
construed as a confession of his guilt, to please Tilton. 
Then the servant-girl, to please Mr. Tilton, confessed 
in writing that her reports of Tilton’s abuse of his 
wife were false, and now says the confession was 
false. Then Moulton, to please Mr. Beecher, wrote 
him that ‘‘ when the whole case is out you can stand.” 
And Moulton and Tilton for years invariably told 
everybody that all that Mr. Beecher had been guilty 
of was a little playful familiarity with Mrs. Tilton. 
There is this difference, however, to be noted between 
the admissions of the three male actors in the drama, 
Mr. Beecher insists that his confession did not mean 
what it seems; in other words, that it is not false. 
But Moulton and Tilton admit that their reiterated 
admissions were lies — uttered to screen the man who 
had been their friend, they say, but still none the less 
lies. And to cap the climax, Tilton, to please Beecher, 
who had seduced his wife and wrought his pecuniary 
ruin, as he believed, sends him in writing the tender 
message, “grace, mercy and peace.” Really, when 
we read the report of all these things we seem to be 
wandering in a sphere outside our own, and inhabited 
by beings of a different nature from ours. But we 
again insist that the writers on evidence are correct 
when they say that admissions and confessions are 
the most untrustworthy kind of evidence. 

One more reflection and we have done, and we shall 
put it in the form of a question.— Does any lawyer 
soberly think that the prosecution have made out any 
case that would avail for an instant in a court of law ? 
We speak of what has been divulged, not of what 
might possibly be divulged in a trial of law. Let Tilton 
and Moulton swear to what they now state, and let 
Mr. Beecher and Mrs. Tilton do the same, and can a 
lawyer suppose that a jury would need to leave the 
box? The idea is too absurd for a moment's tolera- 
tion. And yet the result of this gossipy investiga- 
tion has been to convince a great many people, 
especially in the West, if we may judge from the 
newspapers, that Mr. Beecher is really guilty. We 
regret this, because some of this class are good people. 
Of course, every vile man in the country thoroughly 
believes Mr. Beecher guilty. Every fellow who 
knows that he himself if the woman whom he had 
baptized as a babe, who had grown up in his church 
and Sunday school, whom he had married to her 
husband, and whose babes he had baptized and buried, 
should come to him heart-broken with grief, and 
seeking the consolations of religion — would seduce 
her if he could — every such fellow would still believe 
Beecher guilty although Moulton and Tilton should 
confess his innocence. But we regret that any 
christian or worthy people should be led to believe 
him guilty by a mass of illegal and irrelevant evidence. 
The result, however, is the fault of the mode of in- 
quiry. The truth, we hope, will at sometime be 
vindicated, and vindicated consistently with the hopes 





memoranda of his own conversation taken down by 





and wishes of all good people. 
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THE ENGLISH LAW OF NEGLIGENCE IN 
RAILWAY COMPANIES. 

The tendency of recent adjudication is unquestion- 
ably in favor of enlarging the province of the jury, in 
cases of negligence in railway companies. A remark- 
able case arising under the law of negligence as applied 
to railways, is that of Bridges v. The North London 
Railway Company, 30 L. T. N.S. 844, finally de- 
cided in June, 1874, in the British House of Lords. 
This case was begun in 1869, and was tried before 
Blackburn, J., who directed a nonsuiton the follow- 
ing facts: Deceased was a passenger by defendants’ 
railway from L.to H. He was a season ticket holder 
and traveled to and fro every day. He was very 
short-sighted. On approaching H. station from L. 
the railway passes through a tunnel. About twelve 
feet of the platform is within the tunnel, then there isa 
slope of ten feet from the platform to the rails, and 
beyond this a heap of hard rubbish, extending some 
way into the tunnel. The train stopped before it 
reached the station, the last two cars being still in 
the tunnel, and deceased being in the last car which 
was opposite the heap of rubbish. A passenger in 
the next car heard the name of the station called out 
as the train stopped; he got out and then heard a 
groan in the tunnel, and on going back found the 
deceased lying on the heap with his legs between the 
wheels of the car, but they had not touched him. 
The passenger also heard “keep your seats” called 
out, and the train moved forward to the station. It was 
after dark and the tunnel was full of steam. The de- 
ceased died from the injuries received. The Court of 
Queen’s Bench affirmed the decision of Justice Black- 
burn, and held that there was no evidence of negli- 
gence in the defendants, which could properly be 
submitted to the jury. The case came before the 
Exchequer Chamber and the judgment of the Queen’s 
Bench was affirmed (L.R., 6 Q. B. 377), four judges 
being for affirmance and three for reversal. When the 
ease came to the House of Lords the judges were 
summoned and Kelley, C. B., and Martin and Pol- 
lock, BB., Keating, Brett and Denman, JJ., at- 
tended. The judges having taken time to consider, 
three of them delivered elaborate opinions in which 
the others concurred, holding that the question of 
negligence should have been submitted to the jury. 
In this view the House of Lords concurred, Lord 
Chancellor Cairns and Lord Hatherly expressing the 
judgment of the House. From the opinion of Justice 
Denman we make the following extract as exhibit- 
ing, in a true light, the whole subject of negligence in 
railway companies. The learned judge said: “On 
the whole, I think this case was one which ought to 
have been left to the jury; and though, in most cases, 
I should feel that the difference which exists between 
my own opinion and that of the judges who consti- 
tuted the majority of the court below, was a strong 
ground for causing me to doubt the correctness of my 
own view, yet I must own that in this case the great 





difference which appears in the judgments below, 
increases my confidence in thinking that the question 
was one for the jury and not for the judge, and the 
fact that cases of this class so constantly divide the 
judges, and often lead to decisions which it is almost 
impossible to reconcile, seems to me an additional 
reason for thinking that the learned judge by non- 
suiting the plaintiff in this case departed from the old 
maxim of the English law, ‘ad quaestionem facti non 
respondent judices.” It appears to us that Justice 
Denman has struck the keynote of the difficulty in 
cases of negligence in railroad companies, when he 
shows that the judges themselves so often differ as to 
whether a given state of facts constitutes negligence. 
In the case under review both Lord Cairns and Lord 
Hatherly stated that they did not desire to lay down 
any rule as to the effect of calling out the name of a 
station ; but they desired simply to say that if the 
name of the station is called out and the train stops, 
it is enough to go to the jury. The position of 
the House of Lords in this matter is more conserva- 
tive, and we believe more just and logical, than that 
of the Exchequer Chamber; and, of course, the 
judgment of the House of Lords is final and dominant 
as to the law in Great Britain. The judgment in 
Bridges v. North London Railway Company will 
therefore militate very strongly against such views 
of the law as was taken by Chief Justice Cockburn in 
Cockle v. Southeastern Railway Co., 27 L.T. N.S. 
320. The Chief Justice then said: “ An invitation to 
passengers to alight on the stopping of a train, with- 
out any warning of danger to a passenger who is so 
circumstanced as not to be able to alight without 
danger, such danger not being visible and apparent, 
amounts to negligence * * * and it appears to 
us that the bringing up of a train to a final stand-still, 
for the purpuse of the passenger’s alighting, amounts 
to an invitation to alight, at all events, after such a 
time has elapsed that the passenger may reasonably 
infer that it is intended he should get out if he pro- 
poses to alight at the particular station.” Now, we 
cannot help thinking that if Cockle v. Southeastern 
Railway Co. had gone to the House of Lords, they 
would have dissented from the language of Lord 
Cockburn and have held that the question stated by 
him was one for the jury. 

There is also a recent case decided in the Exche- 
quer Chamber, which bears a close analogy to that of 
Bridges v. North London Railway Uo. We refer to 
Ellis v. Great Western Railway Company, 30 L. T. 
N. 8. 874, which was decided in the Exchequer 
Chamber at about the same date that Bridges v. North 
London Railway Company was decided in the House 
of Lords. Ellis v. Great Western Railway Company 
was an action for injuries to the plaintiff by defend- 
ants’ train at a level crossing. The plaintiff, having 
occasion to cross the track of defendants upon a dark 
Sunday evening, waited until one train had passed, 
and was knocked down in the act of crossing by an- 
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other train passing in the opposite direction imme- 
diately afterward. The carriage gates of the crossing 
were shut, the plaintiff passing through a swing gate 
for foot passengers; the railway was straight for a 
long distance on either side of the crossing, at which 
a servant of defendants attended on week days, but 
not on Sundays. There was no light at the crossing, 
and plaintiff did not hear any whistle from the train. 
Grove, J., ruled that this was evidence of negligence 
to go to the jury. The plaintiff had a verdict. The 
Exchequer Chamber held on appeal that the facts did 
not amount to evidence of negligence, and that ques- 
tion should not have been submitted to the jury. 
And here again we find a divided court, two of the 
judges dissenting from the conclusions of the Cham- 
ber. We cannot think that the judgment of the Ex- 
chequer Chamber was right, especially in the light of 
the decision of the House of Lords in Bridges v. North 
London Railway Company. And the very division 
of the judges in the court of Exchequer Chamber is 
an argument to show that the question of negligence 
was one for the jury. 

The position which was taken by the House of 
Lords in Bridges v. North London Railway Company 
amounts to this: That where there is a reasonable 


doubt as to whether the facts show a case of negli- 
gence, then the question is for the jury. And in nine 
cases out of ten, where injuries result from the man- 
agement of trains, the question of negligence is for 


the jury. And a good rule for the appellate courts 
to adopt in such cases would be, that where there is 
a division of the judges on the question of negligence, 
the division is conclusive that the case is a proper 


one for the jury. 
——— - ©>e —— 


CURRENT TOPICS. 

The September terms of the various courts are not 
likely to accomplish much. It is too soon after “ va- 
cation” for the lawyers to have prepared their cases for 
trial or argument. And although there is always a 
great deal of postponing cases, the September delays 
are invariable. Yet the calendars are as heavy this 
month as at any time. For the accommodation of all 
parties, it would not be an unwise plan to make Sep- 
tember a vacation month, like July and August. There 
would be more to do in the remaining nine months, 
but those concerned would be better prepared to do 
the work allotted. 


Under the head of “Politics and the Bench,” the 
Central Law Journal refers to the current discussion 
' in the non-professional papers as to the propriety of 
judges accepting nominations to purely political offices. 
In the course of its remarks our able contemporary 
says: ‘The repose of society requires that the popu- 
lar judgment should rest with confidence in the im- 
partiality of the bench, and this cannot be if the 
bench comes to be looked upon as a stepping-stone to 





political preferment. Judges, however, are but men, 
and as long as the people will bring them forward as 
candidates for high political offices, there are very 
few that will have the self-denial to resist the tempta- 
tion. Besides it may not unfrequently happen that 
judges from the just and impartial habits of thought, 
and from the iktegrity and purity of private life which 
the judicial office has a tendency to develop, as well 
as from the absence of any strangely expressed politi- 
cal opinions, become the most available candidates for 
political offices; and it is not to be expected that 
political parties will, when they stand in extreme 
need of such a candidate, stop to consider the pro- 
priety of selecting one from the bench.” While we 
have always deprecated the appointment or removal 
of judges on political grounds or any connection of 
the judiciary with politics, we see no impropriety 
in a judge accepting the nomination to any office, 
provided he has the good taste to resign his judge- 
ship immediately. If a judge finds politics more 
congenial than jurisprudence, let him, by all means, 
leave the bench. There are plenty of competent 
men of fine judicial minds who are content to remain 
upon the bench, and who have no fervent political 
ambition. To these the judicial offices belong by the 
highest right. The bench is of very little use to a 
judge in furthering his political schemes. If he has 
no other qualifications beside his judicial capacity, he 
will seldom be thought of for political office. But if 
a man is found to be qualified as well (or better) for 
a senator or governor as for a judge, there is no good © 
reason why he should not be transferred from the 
bench to the senatorial or gubernatorial chair. Still 
it would not be without some advantages toso amend 
our constitutions as to make judges ineligible to 
political offices during their terms. It would per- 
haps add to the stability of the judiciary. 


The New York Tribune, in commenting upon the 
failure of the Brussels Congress to produce any defi- 
nite results, makes the following observations on In- 
ternational Codification: “ However, while we do 
not seriously regret the failure of this particular under- 
taking, we cannot but regard with satisfaction the 
circumstance that the Congress was convened and the 
necessity for an International Code recognized by 
some of the strongest governments of Europe. The 
provisions for regulating intercourse among nations 
frequently refer to two or three nations alone; fre- 
quently, when relating to the nations of civilization 
in common, they are construed by publicists — and 
especially by governments of particular countries — 
to suit national exigencies. So far asthe former class 
of rules are concerned, they must probably remain as 
they now stand. But there are very many, possibly 
a majority of the rules of International Law proper, 
which can be formed into one comprehensive code, 
An undertaking to this end requires in its beginning 
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the co-operation of the most prominent men of train- 
ing in this department of science throughout the world. 
The project is not one which can be executed with facil- 
ity. But, having once been devised and digested in the 
manner we mention, the code, which might then be 
proposed to a congress of delegates from all govern- 
ments, would be free from the suspicion of promoting 
the interested schemes of particular nations, and have 
so much the greater prospect of being adopted in 
practice.” These are sound views and indicate that 
public sentiment is becoming awakened to the 
demands of International intercourse. 


The following remarks which we quote from the 
London Law Times, reveal a state of “‘ professional 
etiquette” in England which is quite incomprehen- 
sible to the profession in this country, if not posi- 
tively ridiculous: “We have been appealed to by a 
local law society to publish the name of a barrister 
who, it is alleged, has been guilty of a breach of 
professional etiquette in selling and conveying his 
own land without the intervention of a solicitor on 
either side. We refrained from taking this step when 
we published the proceedings of the society, because 
we doubted very much whether it would be justifi- 
able, having regard to the alleged condition of a 
portion of the property in question. We now notice 
the request of the society because we are asked at the 
same time to express our opinion of the conduct of 
the barrister, and the opinion which we have formed 
is another reason for our observing silence as to the 
individuality of the alleged offender. All that can be 
said on such a subject is, that it would be far better 
if barristers would observe the strictest rules of their 
order, and not only refuse to do the professional work 
of third persons without the intervention of a solicitor, 
but also seek such intervention in all legal affairs of 
their own. We can easily imagine a condition of 
things in which a barrister might find himself in a 
very awkward position by reason of having drafted 
all his own conveyances. Purchasers, and more par- 
ticularly purchasers of small lots, are apt to be taken 
off their guard by a vendor getting rid of all expense 
and presenting ready-made deeds for signature, and 
if any contest should subsequently arise, the transac- 
tion would be viewed with a strong desire to help 
the non-professional person, and the conduct of the 
skilled vendor would be severely reflected upon. But 
if the vendor is willing to run this risk, we cannot see 
that there is any breach of professional etiquette. 
Because a land-owner happens to be a barrister, is he 
to be debarred from selling cr leasing’his property in 
his own way, and at no cost to himself or to the per- 
son dealing with him? The answer given to the law 
society by the barrister we consider conclusive. He 
thinks it advisable to get rid of the costs of transfer- 
ring land -— it is a boon to the vendees, All parties 
consent; is the arrangement to he prohibited by pro- 





fessional rules? We think not. The barrister takes the 
consequences, and he may possibly suffer in the eyes 
of solicitors generally. That is his business, and the 
question is not one to be dealt with by the profes- 
sion.” The bar of England will never come up to the 
demand of the age until it has “ fused” the rights of 
its different branches, and we expect yet to see our 
valuable contemporary advocating a complete change 
in the rules of professional etiquette. This is as 
clearly necessary as is the change which is going on 
in the Rules of Procedure and the Constitution of the 
Courts. 


ep 


NOTES OF CASES. 


In Huston v. Roosa, 43 Ind. 517, an interesting 
question was adjudicated in the law of equitable re- 
lief from instruments which ought not to be used or 
enforced. It appeared that plaintiff's name had been 
forged to a negotiable note, and he brought an action 
against the indorsee to compel a surrender of the note, 
or a release from liability thereon. It was held that 
in such an action the court might render a judgment 
releasing the plaintiff from all liability and declaring 
the note void as tohim. The usual decree in such 
cases is, that the instrument be given up and canceled, 
but it was necessary that the instrument be left in the 
hands of the indorsee with his rights unimpaired as 
to his indorser. The case is a peculiar one. 





In Indianapolis, Peru & Chicago Railway Co. v. An- 
thony, 43 Ind. 183, it was held that a master is liable for 
the act of the servant done within the scope of the 
employment, whether the act is willful or merely 


negligent. This was an action to recover for the 
wrongful expulsion of a passenger from the cars of a 
railway company. And the court took the view that 
the company was liable, notwithstanding the servants 
who expelled the passenger acted willfully and mali- 
ciously. This case is sustained by Railroad Company 
v. Rogers, 38 Ind. 116; Ramsden v. Railroad Co., 104 
Mass. 117; Howe v. New March, 12 Allen, 49; Rail- 
road Company v. Derby, 14 How. 468. This is the 
better doctrine and will prevail, although there are 
some recent cases holding in effect, that the act is not 
within the “scope of the employment” when it is 
willful or malicious. See Jackson v. Second Avenue 
R. R. Oo., 47 N. Y. 274; Isaacs v. Third Avenue R. 
R. Co., id, 122. 


In re Shaw, a case recently decided by the surro- 
gate of Cortland county, N. Y., is a valuable contri- 
bution to the law of wills. The case involves the 
question of delusion in the mind of the testator, as 
affecting the validity of the will. It appears from the 
elaborate opinion of Surrogate A. P. Smith, before 
whom the contest was carried on, that the testator, 
who was a bachelor, made a will in 1832, when he 
was forty-seven years old; also, a will in 1837; also, 
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one in 1854; also, one in 1870, when he was in his 
eighty-sixth year. In the will of 1870 he bequeathed 
to Robert T. Shaw, a relative, a large part of his es- 
tate, and made him executor. On the back of this 
will was found a memorandum, without date, stating 
that he had willed to Robert the largest sum of any 
of his heirs, because he expected Robert to carry into 
effect his will. There was a subsequent clause in the 
memorandum, evidently written at a different time, 
in the words: “ Having satisfactorily discovered that 
Robert Tenant Shaw has, by lying and other shame- 
less deceits and wrongs, deceived and injured me, I 
hereby withdraw all trust and confidence in him, and 
desire that he be excluded from inheriting any part 
of my property or estate, * * * and desire that 
his name be erased from every part of this will where 
it is written.” Then follows an attestation clause 
and subscribing witnesses. In the previous wills he 
had shown most tender regard toward Robert, who 
had been much in his family. In 1872 the testator 
made the will, which, with a codicil written in 1873, 
is the will in dispute. - By that will he entirely disin- 
herited Robert. The evidence failed to show that 
there were any grounds for the supposition that Rob- 
ert was a liar or impostor; but there was evidence 
to show that the testator had been under similar de- 
lusions toward other relatives. Among the curiosities 
which the evidence disclosed is a vision which the 
testator thought he had, in which his spirit was taken 
by an angel to the gate of Heaven, and shown the 
beauties thereof. He desired to enter, but was told 
that he must return to his old body, and remain until 
he was one hundred and ten years old. The surro- 
gate arrives at the conclusion that the will and codi- 
cil were void for want of testamentary capacity. 
Among the important cases which are cited are Cot- 
ton v. Ulmer, 6 Am. Rep. 703, and Pidcock v. Potter, 
8 id. 181, and note. 
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MARSHAL BAZAINE AND THE FRANCO- 
ENGLISH LAW OF EXTRADITION. 


Considerable interest has been excited by a question 
recently discussed with respect to the position of M. 
Bazaine if he should take up his residence in this 
country. Although all intention of demanding his ex- 
tradition has been repudiated by the French semi- 
official press, the matter is well worthy of notice, the 
more particularly as some lawyers have thought fit to 
address the leading journal on the subject. Two main 
questions have been raised. First, whether the offense 
for which Buzaine was tried and convicted was an 
offense for which he could be surrendered to the 
French government; secondly, whether persons were 
ever surrendered after conviction, or only before 
trial. 


In this country it had become, before the making of 
any treaties on the subject, the practice never to sur- 
render any offenders against the laws of a foreign state 
who had taken refuge in this country. It is true that 
by the principles of international law every govern- 
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ment has a right to remove from its territories any 
person not a subject, either born or naturalized, and 
hence to give up offenders to a government making a 
requisition for theirsurrender. There are instances in 
which this country has given up offenders, not accused 
of political crimes, before the existence of any treaties, 
but of late years the practice has been to refuse their 
surrender unless required under the provisions of the 
treaty. Such surrenders, moreover, have been made 
not as of right but by international comity, and only 
in the cases of individuals who have committed crimes 
against what may be called the laws of nature —that 
is to say, against those laws which all nations consider 
the foundation of their security and well-being, both 
public and private. Political offenders have never 
been surrendered under any pretext, and even where, 
for the purpose of carrying out a political end, a 
foreigner has been guilty of offenses which would 
come within the category of crimes against the ordin- 
ary laws, this country has always refused their sur- 
render. At the present time the surrender of offenders 
to most of the foreign goverments is regulated by 
treaty or convention. The treaty which practically 
regulates the mutual extradition of offenders with 
France was entered into in 1852, and has been con- 
firmed in this country by an Act of Parliament, which 
regulates the mode in which its provisions shall be en- 
forced. Under the terms of this treaty alone the sur- 
render of offenders against the law of France can take 
place; and it is to this, therefore, that we must look 
to see if Bazaine could be surrendered. 

The first article of that treaty effectually disposes of 
the second point raised, namely, whether a convicted 
person can be surrendered. It is there provided that 
the contracting parties ‘‘ shall deliver up to each other 
reciprocally such persons, except native subjects or 
citizens of the party upon whom the requisition may 
be made, who, being convicted or accused of any of 
the crimes hereinafter specitied, committed within the 
jurisdiction of the requiring party, shall be found 
within the territories of the other.”” Hence it is plain 
that if Bazaine were either convicted or accused of 
any crime specified in the treaty he could be surren- 
dered by the British government. If it were not for 
the express words of the treaty itself it might be ar- 
gued that upon the construction of this first article 
nothing would prevent extradition for offenses other 
than those specified in the treaty. The treaty, how- 
ever, goes on to provide (Art. ITI) that the “‘ surrender 
shall be made on account of the following crimes, 
which, however differently denominated in the respec- 
tive legislatures, are punishable under both with grave 
penalties ;”’ then follows a long list of offenses. Arti- 
cle VII provides that ‘‘no accused or convicted per- 
son who may be surrendered shall in any case be pro- 
ceeded against or punished on account of any political 
offense committed prior to his being surrendered, nor 
for any crime or offense not described in the present 
convention which he may have committed previously 
to his having been surrendered.” Hence only guch 
crimes as are named in the treaty are extradition 
crimes. Bazaine was tried and convicted for a mili- 
tary offense, which was substantially that of surren- 
dering without sufficient reason a fortress into the 
hands of the enemy in time of war and whilst he was 
in command of adequate forces and means for defend- 
ing the same. No such offense is named in the list of 
crimes given in the treaty, and, therefore, no surren- 
der could or would be made by the British govern- 
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ment. The answer then to the first question discussed 
is that the offense for which Bazaine was tried and 
convicted was not such an offense as would, under the 
treaty, justify his surrender, and if he cannot be sur- 
rendered under the treaty he cannot be surrendered 
at all. 

But let us consider the question from another point 
of view, and suppose that no treaty exists. What 
would then be the answer of our government to a re- 
quisition for his surrender? We venture to think a 
peremptory refusal. The ground for this refusal wouid 
be that the offense of which Bazaine was convicted 
was in its nature a political offense. It is impossible 
in our limited space to discuss this question in ail its 
bearings, but we can shortly give our reasons for 
this suggestion. Wherever an offense is commit- 
ted, which is of a purely military character, and 
is not in any way against the civil law, we venture 
to think that such an offense is essentially political; 
or, at any rate, it is quasi-political, to an extent that 
would afford a sufficient reason for refusing to surren- 
der the offender. If a soldier shoots his officer he is 
guilty, not merely of an offense against military disci- 
pline, but also of an offense against the laws of na- 
ture, and might be surrendered to take his trial for 
his offense against the latter system of law. But where 
an officer, through treachery or cowardice, surrenders 
his post to an enemy, his offense is of a totally differ- 
ent nature. He offends against a code of laws which 
is in direct conflict with the ordinary laws of nature, 
and which arises solely out of political combinations. 
The code of military law which enacts punishment for 
such offenses has risen up gradually with the forma- 
tion of standing armies, and standing armies are in- 
stitutions which exist for the maintenance of the 
political entity of the States which they uphold. It is 
true that they are not intended to serve the purposes 
of any particular party in the State to which they 
belong, but they are the means of enforcing and up- 
holding the position of the State in relation to other 
States. An offense against the military code govern- 
ing a standing army is an offense against something 
which takes its existence from the policy of the State, 
and hence the nature of the offense (if of a purely 
military character) is treason against the State. That 
such is the character of the offense is evidenced by the 
severity of the punishment inflicted in time of war. 
Treason is an act, or it may be the omission of an act, 
which has for its object to overturn or injure the ex- 
isting government of a State. Treachery or even neg- 
lect of duty on the part of a soldier or officer in time 
of war, and whilst employed as such, is an act or omis- 
sion of which the effect is or may be to overturn or in- 
jure his government by the defeat of its armies. 
Surely such an offense is in the nature of treason, and 
treason of the very worst character, for the person 
committing such an offense is a person trusted by the 
very government which he offends against. Of course 
there may be military offenses of a mixed political 
and civil character, and it would be the duty of a gov- 
erniient to whom a requisition was made for the sur- 
render of a military offender to inquire in all cases 
whether the offense partook in any way of a political 
nature. But where the offense is purely military, then 
it is, we venture to think, essentially political, and in 
no such case should a surrender take place. Hence 
vur conclusion is that in this country, at least, Bazaine 
can live without fear of being forcibly restored to his 
island prisou.—Law T'imes. 











COURT OF APPEALS ABSTRACT. 


ACTION TO RECOVER POSSESSION OF PERSONAL PROP- 
ERTY 


Ownership : estoppel. —This was an action to recover 
possession of personal property. On the 2ist August 
defendant purchased of one J.a quantity of linseed, 
J. had bargained with plaintiffs for the linseed, but 
at the time had not completed a purchase nor had he 
any indicia of ownership or control over it. On the 
24th August plaintiff was induced by fraudulent repre- 
sentations to deliver the seed to J., who delivered it to 
defendant in fulfillment of his contract of sale. The 
court charged in substance that if the delivery by 
plaintiff to J. was absolute and unconditional they 
were estopped from claiming the property from de- 
fendant. Held, error; that plaintiffs were not estop- 
ped from asserting title, as defendant did not part 
with any thing upon the strength of any apparent 
ownership in J., nor did they do or forbear to do any 
act in reliance upon such apparent ownership or in- 
duced by any act of plaintiffs. 

To create an estoppel which will prevent an owner 
from asserting title to his property which a third per- 
son has assumed to dispose of without his consent, he 
must have clothed such person with the apparent title 
to or authority to dispose of it, and the person claim- 
ing the estoppel must have acted and parted with 
value upon the faith of such apparent ownership or 
authority. Barnard v. Campbell. Opinion by Allen, 
J. 

APPEAL. 

Nature of the right of appeal: when discretionary. — 
A certiorari was issued by the supreme court herein to 
review certain summary proceedings to recover pos- 
session of land. The general term affirmed the pro- 
ceeding and a motion was made for leave to appeal to 
this court, which was denied. Sec. 47 of title 10, chap. 
8, part 3of the Revised Statutes (2 R. 8. 516) as amended 
by sec. 8, chap. 828, Laws of 1868, provides ‘that the 
judgment of the supreme court at general term, upon 
such certiorari shall be final unless an appeal shall be 
allowed by said court at general term before the end 
of the term next after that in which the judgment 
was rendered. Held, that the allowance of an appeal 
was within the discretion of the general term, and this 
court cannot interfere with the exercise thereof. 

The right review in this court in civil cases is not a 
natural and inherent right which cannot be taken away 
by legislation, but is created, and the jurisdiction of 
this court is designated and prescribed by the statute 
law. People ex rel. Gripler et al. v. Fowler. Opinion by 
Johnson, J. 

CONTRACTS WITH THE STATF. 

1. Canal improvements: compensation: powers of 
canal board. — This action was brought by the attor- 
ney-general in the name of the people against the canal 
board and certain contractors. The complaint al- 
leged in substance the making of a contract for cer- 
tain canal improvements at stipulated prices between 
the State and one of the defendants; that the contract 
was canceled after a portion of the work was performed 
and the work done paid for at contract prices, thereafter 
chapter 740, Laws of 1872, was passed, which directed 
the canal board to examine as to the cost of the work 
done, and if the expenditure exceeded the price paid, 
to allow an amount not exceeding the difference, and 
for the sum allowed the canal commissioner in charge 
was directed to issue his draft on the auditor. The 
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complaint further alleged that the act was unconsti- 
tutional; that the doing of the acts therein directed 
would produce injury to the plaintiff, and a perpetual 
injunction was asked for restraining the canal board 
from proceeding under that act, and the other defend- 
ants from applying to said board or taking any steps 
thereunder. It was not averred or proved that the 
canal board threatened or intended to make any al- 
lowance, or that an allowance could be made under the 
act,or that there was any appropriation applicable to the 
payment of any allowance if made. Held, that the canal 
board under said act were in no sense the custodians 
of public funds, or public moneys or credits, as their 
duty ended with certifying the results of the examina- 
tion. They could not by their act alone procure the 
payment of any money, and no injury could result to 
the State therefrom without the concurrence of other 
facts not averred or proved; that it-could not be as- 
sumed in aid of the injury averred, that the cost of 
the work was in excess of the price paid, that the board 
would allow any sum whatever, that other officials 
whose action was necessary before the money could be 
obtained from the treasury, would act illegally; that 
there was an appropriation out of which it could be 
paid, or that the legislature would make such an appro- 
priation, and therefore plaintiff had not made out a 
cause of action. 

When the State as plaintiff invokes the aid of a 
court of equity it is subject to the rules applicable to 
ordinary suitors. People v. The Canal Board et al. 
Opinion by Allen, J. 

2. Constitutional provisions: canal contracts: com- 
pensation for improvements. — The relator entered into 
acontract with the State for making certain extraor- 
dinary improvements in the Erie canal, at prices for 
different kinds of work specified in the contract. On 
May 9, 1870, after the work under the contract was 
substantially completed, the legislature, by a provis- 
ion in a public act (chap. 76, Laws of 1870), required 
the canal commissioners to change the sum in the re- 
lator’s contract by adding thereto $10,000. This sum 
was included in the final estimate, and the canal com- 
missioner gave a draft upon the auditor for the balance 
due. The auditor refused to pay the draft on the 
ground that the act giving the additional allowance 
was unconstitutional and void. The relator applied 
for a peremptory mandamus to compel the auditor to 
pay the full amount claimed. Held (Grover, J., dis- 
senting), that the provision of section 3, article 7, of 
the State constitution, as amended in 1854, providing 
that ‘“‘all contracts for work or materials on any caual 
shall be made with the person offering to do or perform 
the same at the lowest price with adequate security,” 
does not deprive the legislature of power during the 
progress or after the completion of the work so con- 
tracted for from increasing the price, or making an 
additional allowance for work done, and an act to 
that effect is not in conflict with such constitutional 
provision. 

The practical construction given for many years by 
the legislature to a constitutional provision, acquiesced 
in and acted upon, unquestioned by the executive and 
administrative departments of the government, is en- 
titled to controlling weight in its interpretation, and 
has almost the force of a judicial exposition. 

A contract for certain canal improvements contained 
a clause which bound the contractor to make any 
changes directed by the canal commissioners and di- 
vision engineer in accordance with the provisions of 








section 1, chapter 377, Laws of 1850, which requires 
that before an alteration is made a written statement 
of the object and expense shall be submitted to the 
canal board and its consent obtained. A change of 
plan was thus directed and work done, the prices for 
which were not fixed by the contract. The engineer 
and canal board fixed the prices for such work, but 
some of the items were not included in the estimate 
submitted to the canal board. Held, that an allow- 
ance for such work was proper, and payment therefor 
was not restricted to the precise amount estimated. 
People ex rel. Williams v. Dayton, auditor, etc. Opin- 
ions by Andrews and Grover, JJ. 

EVIDENCE. 

1. Examination of wit : question of fraud.— This 
action was brought upon a promissory note given by 
defendant for a share in an association owning a patent 
right. Defendant’s defense was that he was induced 
to take the share and give the note by fraudulent rep- 
resentation that his brother had taken a share and had 
sent word to him todoso. The brother was called as 
a witness on the part of defendant, and testified to the 
falsity of these representations; on cross-examination 
he admitted that he had signed a note like defendant’s 
in amount and had received a receipt of membership; 
he testified on his re-direct examination that he agreed 
to take half a share if his brother would take the other 
half, and that he signed a printed note in blank, author- 
izing it to be filled up for $300, if his brother would 
take half and sign it with him; he was asked if he did 
not make declarations to one McM. in the fall of 1871, 
in substance admitting that he had paid $300 fora share 
in the association, which he denied. McM. was called 
by plaintiff, and asked if the declarations specified were 
not made to him by defendant’s brother in March, 
1872. This was objected to as incompetent, irrelevant 
and immaterial. Held, that defendant could not on 
appeal raise the objection that his brother was exam- 
ined as to a conversation at a different time from that 
to which McM. was permitted to testify, as the point 
was not raised on the trial. 

Also held, that the evidence justified the submission 
of the question of fraud to the jury, and that a motion 
for nonsuit was properly denied. Schermerhorn vy. 
Grigg. Opinion by Folger, J. 

2. Indictment for rape: habits of prosecutrix. Upon 
the trial for an indictment for rape it is proper to re- 
ceive evidence on behalf of the prisoner that the prose- 
cutrix was in the habit of receiving men in her dwelling 
for the purpose of promiscuous intercourse with them. 

As to whether evidence on the part of the prosecu- 
tion of particular acts of illicit intercourse is proper, 
quere. Woods v. The People. Opinion by Grover, J. 


FORMER CONVICTION. 


Grand larceny: evidence. Plaintiff in error was in- 
dicted for grand larceny, second offense, at the general 
sessions, and was convicted, and the general term af- 
firmed the conviction. Upon the trial, proof of plain- 
tiffs former conviction was admitted under objection, 
but no formal proof of plaintiff’s discharge from his 
former conviction was made, further than that it ap- 
peared that the time which he had been sentenced to 
serve had elapsed before the commission of the second 
offense. Held, that upon the trial of such an indictment 
all the facts necessary to bring the case within the stat- 
ute (2 R. S. 699, § 8), imposing a more severe penalty for 
a second offense must be proved. That proof of the 
former conviction was competent, although it tended 
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to prove bad character, and that, by proof of specific 
acts; these objections have no force when the evidence 
relates to the issues to be tried; that the objection of 
want of formal proof of the discharge of the prisoner 
not having been raised on the trial was not available 
Johnson v. The People. Opinion by 


upon appeal. 
Charch, Ch. J. 
INSURANCE. 

Mortgage interest : change of title.— Plaintiff, a mort- 
gagee, applied to defendant for insurance to protect 
his interest, the nature of which he stated to de- 
fendant’s agent; the form of the policy was left to 
the latter. The mortgagors were named in the policy 
as the persons insured, loss, if any, payable to plaintiff, 
the proof of loss, if any, were to be made by the in- 
sured. Plaintiff's mortgage was afterward foreclosed 
and he became the purchaser of the premises. He noti- 
fied defendant’s agent of the change of title and 
received consent “that the policy might stand as 
security for plaintiff’s interest,’ the agent agreeing 
“that the proper entries would be made in the books.”’ 
The next night the buildings were burned. The mort- 
gagors refused to furnish proof of loss. Plaintiff re- 
ceived a blank from defendant’s agent and under 
instructions made the proofs, plaintiff himself subscrib- 
ingthem. Defendant received them May 26, 1871, and 
on June 6, 1871, served on plaintiff a notice that the 
proofs were not in accordance with the conditions of 
the policy, and that they would not be recognized as 
proofs in the case. Held, that plaintiff was not bound 
to furnish additional proofs; also, that the consent of 
defendant's agent that the policy should continue in 
force after the change of title, confirmed the policy as 
valid, notwithstanding it contained a provision that 
upon change of title the insurance should immediately 
cease; that the company having elected to waive the 
forfeiture was estopped from averring want of consid- 
eratiou for the agreement to continue, or from insisting 
upon the previous forfeiture. Pratt v. N. Y. Cent. Ins. 
Co. Opinion by Andrews, J. 


LOCAL IMPROVEMENTS. 


Validity of assessments: omission to advertise ordi- 
nance. — This action was brought to restrain the de- 
fendants from executing a lease of certain premises of 
plaintiffs in pursuance of a sale under an assessment 
for a local improvement, and to have the sale and as- 
sessment declared void and vacated. 

The action was commenced May 4, 1872. Plaintiffs’ 
complaint alleged that the ordinance under which the 
assessment was made was not published and adver- 
tised previously according to the charter of 1857. That 
the property was sold September 20, 1871. Defend- 
ant demurred on the ground that the court had no 
jurisdiction of the subject-matter, and the facts stated 
in the complaint were not sufficient to constitute a 
cause of action. The Special Term adjudged the sale 
invalid and vacated the same, and directed an injunc- 
tion probibiting the execution of a lease thereunder, but 
denied the other relief sought. Held, no error; that one 
owning real estate has no such constitutional right to 
the aid of a court of equity for the purpose of removing 
the apparent lien of a void assessment upon his land, 
as that the legislature may not deprive him of that 
particular remedy. I[t is only when the pretended lien 
is sought to be enforced by the taking of his property 
that the owner is protected by the constitution; there- 
fore a statute depriving the courts of the power to 
give such relief and the party of the benefit of such 


THE ALBANY LAW JOURNAL. 


SS RI SE aE I ES 








remedy is constitutional and valid; that the clause 


of the act of 1872 in relation to local improve- 
ments in the city of New York (§ 7, chap. 580, 
Laws of 1872) which provides that no assessment there- 
tofore or thereafter made for local improvements, etc., 
shall be vacated or set aside for omissions to adver- 
tise, etc., applies as well to suits as to special statutory 
proceedings to vacate assessments; it prohibits the 
granting of such relief in any form of proceeding. 

Whether said act validates an assessment made prior 
to its passage and void when made, in consequence of 
an irregularity therein specified, quere. If it should 
be held so to do it does not validate a prior sale under 
such an assessment. Lennon et al. v. Mayor, etc., of 
New York. Opinion by Rapallo, J. 

MECHANICS’ LIEN. 

Contract with railroad company: rights of sub-con- 
tractor.—This was an action brought to foreclose a 
mechanics’ lien, claimed under the act for the better 
security of mechanics, etc., in the county of Onondaga 
(chap. 366, Laws of 1864, amended chap. 788, Laws of 
1866). Defendant, the railroad company, let a contract 
for building an engine or round-house to M., he sub-let 
the carpenter and joiner work and putting on the roof 
to 8S. & J., and they sub-let the putting on of the roof 
to plaintiff. Plaintiff furnished the materials and com- 
pleted his contract November 28, 1869; there was due 
him $527.66. December 16, 1869, he filed a mechanics’ 
lien. The company at that time owed M. more than 
the amount claimed by plaintiff. M. had paid S. & J. 
the full amount due under their contract except $202.18. 

Held, that such a lien could attach only to the extent 
of what wasdue or to become due to the sub-con- 
tractor upon his contract; that under said statute if 
a sub-contractor fails to perform his contract so that 
nothing becomes due thereon, or is paid in full accord- 
ing to its terms, before the filing of notice there can 
be no lien. Lumbard v. Syr. B. & N. Y. R. R. Co. 
et al. Opinion by Grover, J. 


MISTAKE. 

Action to recover back money : counter-claim. — This 
was an action to recover back money alleged to have 
been paid by mistake upon a contract for the exchange 
of lands. By the contract plaintiff agreed to convey 
to defendant certain houses and lots, subject to mort- 
gages of a specified amount, plaintiff paying a balance 
agreed upon in money. A mistake was made in the 
amount of the mortgages, they being figured at $1,970 
too much, which sum plaintiff sought to recover. It ap- 
peared that one of the houses was at the time of the exe- 
cution of the contract unfinished. Defendant accepted 
a deed thereof knowing this fact. A former owner had 
contracted for the completion thereof, and the contract- 
ors were then at work. It was supposed that the house 
would be completed without expense to defendant, but 
soon after the contractors failed and defendant was 
obliged to complete it at his own expense. He claimed 
an allowance of the sum so paid, and the same was al- 
lowed by the referee in reduction of plaintiff’s claim. 
Held, error; that there was no equity in defendant’s 
favor, as plaintiff was neither equitably nor morally 
bound for the performance by the contractors of their 
agreement. But if any equity existed, no equitable 
or legal action could be founded thereon, and as it re- 
lated to a separate and distinct claim from that of 
plaintiff’s, the allowance of it was in effect allowing 
a recovery where no right of action, legal or equitable, 





existed. 
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An equitable claim cannot be defeated by an inde- 
pendent counter equity which is insufficient to found 
an action and consequently to predicate a counter- 
claim upon; each claim, although arising out of the 
same transaction, must stand upon its own merits. 
Canaday v. Stiger. Opinion by Church, Ch. J. 


MORTGAGE. 


Foreclosure: duties of referee.—This action was 
brought to foreclose a mortgage. Judgment of fore- 
closure and sale was entered March 7, 1872, directing the 
referee to sell and to pay out of the proceeds any liens 
for taxes or assessments upon the premises existing 
at the time of the sale; the terms of sale included 
the article customary in such cases, imposing upon the 
purchaser the burden of producing to the referee proof 
of such liens and vouchers for the payment thereof. 
On May 3, 1872, sold the premises to one D., who 
agreed in writing to comply with the terms of sale. 
D. paid ten per cent as required, but failed to comply 
with the other conditions of sale before May 18th, 
when the sale was to be closed. D. did not obtain 
any extension of time from the referee, who put 
the premises up for resale July 20th, but at D.’s re- 
quest he withdrew the advertisement for resale. D. 
made further payments on the purchase-money, and 
November 6th tendered to the referee $540.57, which 
he claimed to be the balance of the purchase-money 
then due. The referee declined to receive it, claim- 
ing it was not sufficient. November 18th D. moved 
to compel the referee to pay the taxes due at the date 
of the sale and to execute a deed to him. The motion 
was granted, and the court fixed the amount remain- 
ing due at $540.57, which D. paid. On a motion to 
punish the referee for contempt in not complying with 
the order, a new order was made modifying the other 
by requiring D. to pay the further sum of $92.95. This 
order was the one appealed from. D. did not pro- 
duce receipts showing payment of the taxes and as- 
sessments. It appeared that the referee knew of the 
existence thereof when he received the purchase- 
money. Held, that the provision as to the taxes and 
assessments in the terms of sale was a reasonable one 
and excused the referee from the duty of making ex- 
amination for the existence and amount of the liens 
and from responsibility for accuracy thereon, but it 
did not excuse a disregard of the judgment, and the 
referee having knowledge that these liens were in ex- 
istence at the time of the sale, was not authorized in 
paying over the purchase-money as if there were none, 
although the purchaser failed to produce the vouchers 
and proof of payment. The referee in such a case 
should apply to the court for directions. 

An order requiring a referee appointed to sell ina 
foreclosure case, to convey by ‘‘a valid and sufficient 
deed,” requires a deed sufficient in form and terms to 
make the title obtained by it as valid to the purchaser 
as it is in the power of the referee officially to make it. 

A person entitled to the surplus moneys arising 
upon a sale under such a judgment and terms of sale 
is not aggrieved by an order requiring the referee to 
pay off the liens upon proof in a manner specified, be- 
ing made thereof and without requiring payment first 
to be made by the purchaser, and he cannot sustain an 
appeal therefrom. 

General usage, long continued and unquestioned 
among public officers in matters pertaining to the dis- 
charge of their duties is of great force, and the prac- 
tical construction thus given by the law has much of 
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the weight of judicial decision. Easton v. Pickergtill 
etal. Opinion by Folger, J. 


PARTITION OF REAL ESTATE. 

Powers of referee: sale.—In an action for the parti- 
tion of certain real estate, an order of reference was 
granted as required by Supreme Court Rule 77, which 
directed the referee to ascertain and report the amount 
due to any party to the action who has either a general 
or specific lien upon the premises to be sold, or any 
part thereof. Held, that the referee had authority to 
take proof and pass upon the question of the validity 
of a mortgage upon an undivided share claimed by 
one of the parties, although the question was not 
raised by any formal issue in the pleadings; that 
where in such suit actual partition cannot be made, 
and a sale is decreed, the question as to the distribution 
of the proceeds of the sale of any undivided share of 
the premises between the owner and incumbrancers is 
collateral to the main purpose of the action, and the 
court having jurisdiction of the fund adjudges how 
distribution shall be made. Halstead v. Hatstead et al. 
Opinion by Andrews, J. 

PROMISSORY NOTE. 

1. Accommodation maker: joint account. —This ac- 
tion was brought upon a promissory note. It appeared 
that defendant Boppe gavea promissory note payable 
to the order of defendants Hartshorn & Brand, who, 
with plaintiff and one McKendrick, had purchased a 
quantity of malt for $13,371.68, on joint account, which 
was intrusted to Hartshorn & Brand for sale. McKen- 
drick paid for his third, and to raise the money to pay 
for the balance Hartshorn & Brand gave their note, 
payable to plaintiff, who had it discounted. Plaintiff 
agreed to advance $6,000 to take this note up upon the 
receipt of notes as security. Hartshorn & Brand de- 
livered to him notes to the amount of $8,000, and he 
thereupon advanced the $6,000; Hartshorn & Brand 
paid the balance of the first note, $2,864. Defendant 
Boppe was merely an accommodation indorser of the 
note in suit and had no interest in the transaction. 
After the givingand before the maturity of said note, 
a division of the malt was agreed to by the parties, and 
plaintiff received his one-third thereof. Held, that 
plaintiff had a right to make his own terms and dictate 
the security upon which he would advance his individ- 
ual funds for the benefit of all, and thatthe note was 
valid in his hands; but (Allen, J., contra) as by the 
subsequent dealings between the parties the joint ad- 
venture was closed, and plaintiff was bound to pay his 
share of the purchase price; plaintiff could only re- 
cover against Hartshorn & Brand, either upon the note 
or otherwise, the amount equitably due from the latter 
upon settlement of the account growing out of the 
joint dealings; that the law would not permit a recov- 
ery of the payees of any sum beyond what plaintiff 
could lawfully retain; and that Boppe, the accommo- 
dation maker, was entitled to the same defense as the 
payees, as otherwise it would be allowing plaintiff to 
recover of Boppe what he could recover of Hartshorn 
& Brand, and they in their turn could recover of plain- 
tiff. Gordon v. Boppe et al. Opinion by Allen, J. 

2. Evidence: fraud.—This action was brought upon a 
promissory note of $500 made by defendant. Defend- 
ant proved that the note was given as an accom- 
modation note, without any consideration, and 
was fraudulently, and contrary to agreement, put 
in circulation by the payee. Plaintiff endeay- 
ored to prove that it was a bona fide holder by 





172 


THE ALBANY LAW JOURNAL. 














——————————————————— 
its president and discount clerk, neither of whom 
occupied their respective positions when the note was 
discounted, and, therefore, could not speak from per- 
sonal knowledge as to some facts. Their evidence 
proved that the bank held the note before maturity ; 
that upon discounting a note it was customary for the 
discount clerk to draw a check upon the president for 
the amount of the note less the discount, and for the 
president and the person procuring the discount to 
indorse it. Such a check was produced of even date 
with the note for $792. The president and clerk stated 
that this note and a note for $300 were discounted, and 
the $792 check given for the avails. These statements 
were made, however, not from personal knowl- 
edge, but from the entries made by the former dis- 
count clerk, who was alive and in the State. Held, that 
this use of the entries without proper verification was 
error. Ocean Nat. Bank of N. Y. v. Carll. Opinion by 
Church, Ch. J. 

8. Indorsement : notice of protest : evidence.—This was 
an action upon an indorsement of a promissory note. 
The firm of B. & H. discontinued business save the 
settlement and liquidation of its affairs. A new firm 
was formed to continue the business under the same 
name, of which H. was a partner. He indorsed the 
note in question “ B. & H., old firm in liquidation.” 
H. only appeared and answered, claiming the indorse- 
ment did not bind him. Held, that to relieve an in- 
dorser from liability words must be used in the con- 
tract clearly showing such intent, and that the words 
used did not indicate such an intent. Also held, that 
service of notice of protest upon an agent employed 
in liquidating the affairs of the firm was a good service 
upon H. 

To prove demand, protest and notice, plaintiff in- 
troduced the depositions of two witnesses, taken on 
commission. These testified positively to the facts, 
but testified that the demand and protest were made 
and notice served by a notary since deceased, who 
made entries thereof. This testimony was objected 
to as not responsive to the interrogatories, and be- 
cause it appeared that the witnesses spoke from the 
entries of another, not from personal knowledge. 
Held, that the testimony being competent could not 
be rejected, although not responsive to interrogatories. 
That the rule that when a witness testifies to facts 
which may be within his personal knowledge, and the 
opposite party makes no inquiries to ascertain whether 
they were so or not, it must be assumed that the wit- 
ness speaks from such knowledge, applies as well to a 
deposition upon commission as to an oral examination, 
and that the objections were properly overruled. Fas- 
sin v. Hubbard. Opinion by Grover, J. 


TRESPASS. 

Title to land: adverse possession: appeal.— This was 
an action for trespass upon lands. Defendant S. plead 
title, the others a general denial. Upon the trial evi- 
dence of title in S. was given on behalf of all the de- 
fendants without objections, and it appeared that in 
the acts complained of all the other defendants acted 
under 8. Held, that it was too late for plaintiff to at- 
tempt to discriminate between the defendants upon 
appeal. 

Plaintiff and B. owning adjoining lots entered into a 
written agreement,reciting that the buildings might not 
be located correctly, but that one might encroach upon 
the lot of the other. It was thereupon agreed that 





neither would disturb the other in the occupation or 


enjoyment of his buildings so long as the same should 
stand or be occupied. Plaintiff had occupicd his.build- 
ing seventeen years before the agreement, ten years 
thereafter the buildings were burned. It was then dis- 
covered that plaintiff’s building had encroached about 
five feet upon the lot of B., then owned by defendant 
S.; the alleged trespass was upon this strip of land. 
Plaintiff claimed title by adverse possession. *Held, 


that the agreement recognized the title of B. to the 
whole of his lot, and was in effect a license upon his 
part to plaintiff to occupy the portion covered by his 
building, that the latter thus holding under the true 
owner could not claim any adverse possession after 


Devyro v. Schaefer. 


the making of the agreement. 
Opinion by Rapallo, J. 
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John b. Parsons, Jr., 

The high character = pn New York Supreme Court 
Reports and the satisfaction which they give to the 
profession demonstrate conclusively that the editors 
and publisher of this series of reports have solved the 
problem of reporting in this State. And if other evi- 
dence were wanting of the value of the series and the 
merit of the reporting we could easily find it in the 
high commendations of the legal journals in all parts 
of the country. There is one point which has not 
been sufficiently brought to the notice of the profes- 
sion in relation to these reports, and that is, the une- 
qualed number of cases and amount of matter which 
appear in each volume. The page is large, the type is 
closely set, the head-notes, statements and arguments 
are brief, and this enables the publisher to give an 
amount of matter per volume which is simply marvel- 
ous. In volume III there are more than two hundred 
cases reported in full and more than sixty cases re- 
ported in brief. The average correctness of the decis- 
ions of the General Term of the New York Supreme 
Court may be inferred from the fact that of all the 
cases reported in the series upon which the Court of 
Appeals has passed, eighteen cases have been affirmed, 
and but four cases have been reversed. In four cases 
the appeal was dismissed, and in one other case the 
judgment was affirmed in part and reversed in part. 
Among the more important cases which we notice in 
the present volume is Nims v. Mayor, etc., of Troy, p. 
5. Thiscase involved the liability of municipal cor- 
porations for damages from defective sewers. It ap- 
peared that the city of Troy had, for a number of years, 
assumed charge of a sewer, under the direction of the 
city officials. A wall had been built across the sewer 
with an opening too small for the discharge of the 
water flowing through it, in consequence of which 
debris formed, obstructing the sewer and causing it to 
overfiow into, and seriously damage, plaintiff's house. 
It was held that the city was under obligation to keep 
the sewer in repair; and this obligation involved a 
reasonable watchfulness in ascertaining its condition. 
This watchfulness being omitted, the city was liable 
for injuries resulting from the neglect, and a notice of 
defect in the sewer was not necessary to fix its liability. 
Meneely v. Meneely, p. 540, is another important case. 
This case involves the right of an individual to use his 
own name as a trade-mark, when it is similar to the 
name already employed as a trade-mark by another. 
It appeared that plaintiffs, who were two brothers, 
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carried on business at West Troy, Albany county, as 
bell founders, under the firm name of “E. A. & G. R. 
Meneely.’”’ This business had been established by the 
father of plaintiffs, who had acquired an extended 
reputation of great value as a manufacturer of bells, 
and which had by his will been given to plaintiffs. 
Defendants, one of whom was a brother of plaintiffs, 
after the father’s death, began the manufacture of 
bells under the name of ‘“‘ Meneely & Kimberly,” at 
Troy, Rensselaer county. In an action to restrain 
defendants from the use of the name of “‘ Meneely” 
in the bell business, it was held, (1) that equity would 
not interfere to prevent defendant, Meneely, from the 
use of his own name in such business, no fraud or in- 
tention to injure plaintiffs or deceive the public being 
shown; (2) that there was not such a resemblance in 
the names of the firms as would of itself tend to de- 
ceive the public or indicate a fraudulent purpose; and 
(3) that the location of defendants’ business was not of 
itself evidence of an attempt to deceive the public, or 
an interference with plaintiffs’ business. There is an 
extensive note to the case, in which the reporters give 
an excellent view of the current of authorities not re- 
ferred to in the opinion. Greenwood v. Brink, p. 740, 
is another case of more than ordinary interest. The 
principal question in the case relates to what consti- 
tutes a partnership. Upon that question the judge in 
the court below charged that “participation in the 
profits makes a man a partner, and it is not necessary 
that they should say any thing about losses.”” The 
charge was accompanied with the explanation that it 
is competent for a firm to employ clerks, and give them 
asa compensation for services a certain amount of 
profits, but it must be distinctly understood between 
the parties that it is a compensation, and that they 
have no interest in the business whatever. This was 
held correct. , In an elaborate note to this case the 
reporters give a resume of the law upon this subject 
both in England and America, showing that the prin- 
cipal case is not in exact conformity with the later 
English decisions. It is impossible to do justice to the 
eight hundred and eighty pages of matter which appear 
in this volume, in the space allotted us. Suffice it to 
say that it is difficult to conceive of a more able and 
satisfactory series of reports, or of a series in which 
the purchaser gets so much for his money. Compared 
with other reports these reports are worth at least $7.50 
per volume, although the price heretofore charged has 
been but $5.00. The mechanical execution of the series 
is very good; and both publisher and editors deserve 
the liberal support which they are receiving on all 
sides. 


Extraordinary Legal Remedies. B 


James L. High. Chi- 
cago: Callaghan & Co., 1874. 


Text-books on special legal subjects are increasing 


in number. This is due, in a great measure, to the 
fact that as soon as there are a sufficient number of 
decisions upon any special subject there is felt a want 
and there arises a demand for some embodiment of 
the entire law relative to the specialty. The demand 
is a most natural and legitimate one, and the special 
works which have been already brought out have done 
much to enlarge legal literature and assist the profes- 
sion. The author of the present treatise did a valua- 
ble service to the profession and greatly adorned this 
special department of legal literature when he pub- 
lished his former work on ‘“ Injunctions.’’ That work 
was received with something like the favor which it 





deserved ; and the author has been encouraged to pre- 
pare the present treatise on ‘‘ Extraordinary Legal 
Remedies, embracing Mandamus, Quo Warranto and 
Prohibition.”” Mr. High tells us in bis preface, what 
he regards as the requisites of a good law book, viz. : 
“Convenience in analysis and arrangement, clearness 
and precision in the statement of principles, ease of 
reference and accuracy in citation.’”” These requisites 
have been met in the present work admirably. There 
is one point in Mr. High’s theory of law-book making 
upon which we do not quite agree withhim. He says: 
“ Above all else the writer should content himself with 
stating the law as it is, leaving the legislators and 
judges the task of determining what it should be.” 
There is no doubt that the principal design in the pre- 
paration of a work on any legal topic, is to present as 
clearly and truly as possible the exact state of the law. 
But in connection with this presentation of the sub- 
ject, a law writer may legitimately express his dissent, 
and give brief reasons therefor. Then, too, there are 
many legal questions which have not been fully deci- 
ded, or have been decided conflictingly by different 
courts. In such cases it isa duty, if the author has 
any respect for his own opinion, to state what he thinks 
is the truerule. Most of our distinguished law authors 
have enhanced their reputations by judicious hints in 
regard to the law interspersed here and there among 
their works. And there is no question but that these 
suggestions assist lawyers in the preparation of their 
arguments vastly. If Mr. High should adopt this plan, 
we have no doubt he would impart to the profession 
suggestions as valuable as the opinions of many of the 
judges. In a department where he was a pioneer 
text-writer, he had an extraordinary opportunity for 
supplementing the result of his researches with origi- 
nal hints and suggestions. An examination of the 
present work shows that care and faithfulness which 
the author exhibited in his work on “ Injunctions.” 
He has examined both the English and American 
cases on the subjects treated, and given the results of 
his investigation in a clear and oftentimes elegant 
manner. The subject-matter is one upon which the 
majority of lawyers have very limited knowledge. Up- 
on such topics as the following, there is much uncer- 
tainty among lawyers: *‘Mandamus to Public Offi- 
cers,’’ ‘“* Mandamus to Inferior Court,’ ‘* Mandamus 
to Corporations,’’ public and private, ‘‘ Quo Warranto 
against Public Officers,’”’ ‘Quo Warranto against Pub- 
lic and Private Corporations,” ‘‘ Nature and Purpose 
of the Writ of Prohibition,” etc. These are treated in 
an able manner, evincing profound research. The work 
can be cordially recommended to the profession. 


Indiana Re 


es B. Black, Official 
Vol. 


b Jam Reporter. 
III. Indianapolis: Journal Company, 184. 
The present volume of Indiana Reports contains 
cases decided at the May Term, 1873, and at the No- 
vember Term, 1873. Among the important cases 
reported we notice Huston v. Roosa, p. 517, relating 
to relief from forged instruments; Higert v. City of 
Greencastle, p. 574, relating to liability for defect in 
sidewalks; Railway Co. v. Nash, p. 423, relating to - 
delivery by common carrier; Hodson v. Davis, p. 258, 
relating to validity of promissory note of married 
woman. The volume is fully equal to preceding ones 
in the value of the cases. The reporting is well done. 
The volume is prefaced by the ‘‘ Rules of the Supreme 
Court of Indiana.’’ 
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CORRESPONDENCE. 
Burra, July 15, 1874. 
Editor Albany Law Journal: 

I desire to present to the notice of your readers, the 
following extracts from thé proceedings of the Bar of 
Georgia on the death of brother members, as published 
in vol. 30, p. 1, Georgia Reports. There is a combination 
of the serious and ludicrous in these compositions that 
is highly amusing. As specimens of bar eulogy, they 
are unexcelled, certainly not equaled by similar pro- 
ductions outside of the State of Georgia. 

“In the face of active and able competition, he ac- 
quired, at first, a respectable practice, and finally at- 
tained to distincti His had been equal to 
that of the favored ones of his day. He had acquired 
fortune, friends, and the confidence of the public, and 
was the head of a large and amiable family. (He must 
have had great “‘acquisitiveness.”’) He left us at a time 
when the past yielded much for gratifying retrospection, 
when the present afforded the richest elements of hap- 
piness, and the future invited him to higher honors and 
ampler of enjoy t. All that he possessed, 
and all that he hoped for, could not stay the hand of the 
Great Destroyer. Silent, and sure, and remorseless, 
death heeds neither youth nor age; genius, learning, 
poverty nor wealth; honor nor shame; the tears of 
relatives and friends, nor the cold indifference of 
strangers. Nature shrinks from the darkness of the 
grave, but revelation pours into it her cheering light. 
In the midst of life we are in death, yet it is not all of 
life to live. (No, of course not, but to die). 








** Lawyers are a short-lived class. Frequent and thick, 


like Autumn leaves, they wither and fall. The fallen 
leaf, even in its decay, enriches its parent earth; so we, 
in death, may contribute, by our virtues, to the wealth 
of our common humanity. The law of love dwelt in 
his heart, and the milk of human kindness mingled with 
his blood. He had faults, else he had not been human.” 

Mr. Justice Lumpkin responded as follows: ‘ Well 
has it been said, my friends, that life is a fountain (or 
a water-spout), fed by a thousand streams that perish, if 
one be dried. Itis a silver cord, twisted by a thousand 
strings, that part asunder, if one bebroken. Frail and 
thoughtless mortals are surrounded by innumerable 
dangers, which make it much more strange that they 
escape so long, than that so many perish so suddenly at 
last. We are encompassed with accidents, ever ready 
to crush the mouldering tenement that we inhabit. The 
seeds of disease are planted in our constitulion by 
the hand of Nature. The earth and the atmosphere 
whence we draw life are impregnated with death (!) 
Health is made to operate its own destruction (!) The 
soul that animates the body by a vivifying fire, tends to 
wear it out by its own action. Death lurks in ambush 
about all our paths. He belonged to that class of law- 
yers who rely more upon their clear perception of what 
is just and true, than upon books and cases — more 
upon principles than precedents. He invariably spoke 
for use, and never for display. (He spoke for his fee.) 
Had he lived in the degenerate days of the Stuarts, no 
temptation of power or place could have converted him 
into the cruel and remorseless tyrant, Jeffries, of whom 
it has been said, that ‘‘so he rode on horseback, he 
cared not over whom he rode.” 

I regret that our lamented friend had not lived in 
the merrier days of the law, when more latitude was al- 
lowed than is considered, at this prim age, consistent 
with good taste. As late as Burroe’s Reports, we find 





legal “truths severe” dressed in the fairy garb of 
verse. The last case of this sort is that of The parish 
of Shodwell v. The parish of St. Johns, Mopping. The 
judgment runs thus: 


“ A woman having a settlement 

Married a man with none ; 

The question is, he being dead, 
If that she had is gone?” 

Quoth Sir John Pratt, ‘‘ her settlement 
Suspended did r i 

Living the husband ; but him dead, 
It doth revive again.” 





Chorus of puisne judges: 
“ Living the husband ; but him dead, 
It doth revive again.” 

As late as the days of Lord Mansfield, it was not 
esteemed as unfitting the dignity of the court to in- 
dulge in pleasantry. Sir Fletcher Norton, in address- 
ing the bench on some question of manorial rights, 
happened to say: ‘‘I can instance the point in ourown 
person, my lord, for I have myself two little manors.” 
When the old chief, interrupting him, with one of his 
blandest smiles, observed : ‘‘ We are well aware of that, 
Sir Fletcher.” 

How the deceased would have enjoyed such diver- 
sions! And how much more he would have been ap- 
preciated than in these latter days of stilts, starch and 
pretension. F. P. M. 

—_—__>______ 


COMMISSION OF APPEALS. 

The following is a list of the first one hundred causes 
on the calendar of the Commission of Appeals for the 
September term, 1874: 

No. 
4. Woodruff v. Cook. 
26. Reformed Church at Gallupville v. Schoolcraft. 
33. Sheridan v. McCole. 
76. Purdy v. New York & New Haven R. R. Co. 
108. Kingsbury v. Westfall. 
127. Dennis v. Coman. 
135. Mosey v. City of Troy. 
141. People ex rel. Markey v. City of Brooklyn. 
152. Dinsmore v. Karnes. 
Johnson v. Elwell. 
Matthewson v. Witty. 
. Brooklyn Oil Refinery v. Brown. 
Howard v. Daly. 
Elston v. Murray. 
Parker v. Seaman. 
Platt v. Woodruff. 
. Woodhull v. Rosenthal. 
. Paton v. Pickhardt. 
. Bitter v. Rathman. 
. Crane v. Knubel. 
. Bailey v. Martin. 
. Freer v. Denton. 
Mitchell v. Mitchell. 
Pease v. Smith. 
Wylie v. Marine National Bank of New York. 
. Osgood v. Maguire. 
. Goetchues v. Matthewson. 
. Gregory v. Lindsay. 
191. Smith v. City of Albany. 
192. Young v. Phoenix Ins. Co. of Brooklyn. 
19244. Brown v. Clifford. 
194. Morrow v. Freeman. 
196. Leary v. Miller. 
197. Cook v. Harris. 





THE ALBANY LAW JOURNAL. 
ee —-.._=n nn — 





— ae 
198. Adolph v. Central Park, North and East River R. 
R. Co. 

199. Burbank v. Fay. 

200. Whittaker v. Burhans. 

201. Quackenbos v. Edgar. 

202. Dempsey v. Kipp. 

2038. Mamlok v. Yonkers and New York Fire Ins. Co. 

204. Haviland v. Wehle. 

205. Purinton v. United States Casualty Co. 

206. Humiston v. Hay. 

207. Rider v. White. 

208. Pillon v. Secor. 

209. Matthews v. Cady. 

210. Acheson v. N. Y. Central and Hudson River R. R. 

Co. 

211. Marcy v. Dunlap. 

212. Butler v. Wehle. 

213. Butler v. Wehle. 

214. Butler v. Wehle. 

215. Butler v. Wehle. 

216. Butler v. Wehle. 

217. Butler v. Wehle. 

218. Haviland v. Wehle. 

Haviland v. Wehle. 

Haviland v. Wehle. 

Haviland v. Wehle. 

Spelman v. Wehle. 

Spelman v. Wehle. 

Kenney v. Lynch. 

City of Watertown v. Fairbanks. 

Barker v. N. Y. Central and Hudson River R. R. 
Co. 

Gardner v. N. Y. Central and Hudson River R. 
R. Co. 

Noble v. Queripel. 

Squires v. Abbott. 

Dunning v. Ocean National Bank of New York. 

Oliver v. Bennett. 

Sanders v. Crowe. 

Harris v. Delaware, Lackawanna and Western R. 
R. Co. 

Fitch v. Rathbun. 

Swift v. Prouty. 

Sterling v. Harrison. 

Reamer v. Lockwood. 

Lamont v. Chesire. 

Wilson v. Edwards. 

Boylston v. Wheeler. 

Dwyer v. Conger. 

Ogden v. Lathrop. 

De Grove v. Metropolitan Ins. Co. 

Young v. Western Union Telegraph Co. 

Kessler v. N. Y. Central and Hudson River R. R. 
Co. 

Greentree v. Rosenstock. 

Lyon v. Yates. 

Westcott v. Fargo. 

Winchester v. Osborne. 

Kidd Foundry and Manufacturing Co. v. Galley. 

Eldridge v. Strong. 

Vilmar v. Schall. 

Hoyt v. Van Wyck. 

Edwards v. Noyes. 

. Foot v. Aitna Life Ins. Co. 

. Gallup v. Albany Railway Co. 

. Cole v. Tyler. 

. Williams v. Anderson. 

. Gidley v. Gidley. 

. Quimby v. Tompkins. 
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227. 
228. 
229. 
231. 
282. 
233. 
234. 
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263. Sanson v. Rose. 
264. Place v. Minster. 
265. Dennis v. Ryan. 
W. H. Bensamin, Clerk. 
The term commences on the 15th inst. 


———_—___—. 


A POETICAL PRISONER. 


A non-professional contemporary reports a case in 
the police court of New York city, and relates how a 
young man who was arrested for burglary exhibited a 
peculiar taste for rhyming. The following manuscript 
lines were found in a memorandum book in his pocket: 


Three sighs for life, for the bitter cup; 

Three heart wrung sighs for a wretch hard up; 
A sigh for the past with its golden hue, 

A sigh for the present’s wreath of rue, 

And a sigh for the future’s dreary view. 
Despairing, here in the streets I stand, 
Looking in vain for a friendly hand. 

Thrust from the path by the busy throng, 

As the leaf in the streamlet ’s swept along, 

A waif of life in a current strong. 

Art and luxury, reveling, mirth, 

Wealth from the farthest ends of earth, 

Seem as in mockery tempting spread, 

Round a shivering wretch lacking daily bread, 
Shelter and rest for an aching head. 


The justice held the unfortunate poet to answer in 
$2,000 bail. 
—_—_@—_—_——_— 
NOTES. 


Mr. A. Henry, of Pump-court Temple, in a letter 
to the London Times, has called attention to a dis- 
covery made by him a few days ago of a very rare 
book in the library of the Middle Temple. The work 
is a copy of the first nine books of the Code of Jus- 
tinian with the gloss, published at Nuremburg in 
1475 by Andrew Frinser and John Sensenschmid, and, 
accordingly, now within a few months of its 400th 
birthday. By some mistake the book appears in the 
catalogue of the library as a century younger. Mr. 
Henry adds that the edition of the first nine books 
of the Code by Peter Schoyffer in 1475 is generally 
considered the Editio princeps : but Schoyffer’s edition 
preceded Sensenschmid’s by only a few months, as 
Schoyffer’s saw the light in January, 1475, and Sen- 
senschmid’s in June of the same year. 


A curious suit to decide on the sanity of an elderly 
lady of property has just been heard before the Civil 
Court of Paris. The Countess De Sommariva is a 
widow, aged seventy-three, without children, and pos- 
sessing an immense property, including among other 
estates that of the Chateau of Champigneulles, near 
Nancy, where she resides. She appears to be of a weak 
mind, and for some time past to have labored under 
illusions, believing herself to be pursued by invisible 
beings, and a victim of constant persecution by them. 
She had fallen into the hands of a medical man Dr. 
Blain Des Cormiers, who by humoring her monomania, 
acquired a complete empire over her. In this he was 
assisted by a female named Herrest, the wife of a 
concierge, and who had become his mistress. He 
placed this woman with the Countess as attendant, 
and by that means completely isolated her from her 
friends after turning out all her old servants, some of 
whom had been more than thirty years in the family. 
This couple did not, of course, give their services grata- 
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itously; the Doctor obtained from the lady sums of 
money estimated to amount to 60,000 francs a year, 
while the woman received a salary of 20,000 francs per 
annum, which she took care to have paid in advance. 
The orgies in which they indulged at the chateau also 
caused quite a scandal in the neighborhood. The rel- 
atives of the Countess, in order to protect her from 
those harpies, applied to the court for a verdict that 
she was not inher right state of mind, and incapable 
of managing her fortune. The judges, while declaring 
that her insanity was only partial, gave judgment de- 
priving her of the administration of her pecuniary 
affairs, and ordering the assembling of a family coun- 
cil for the appointment of a guardian. 


There is in preparation an alphabetical index of 
cases decided by home and foreign judicatures which 
have been affirmed, overruled, commented upon, etc., 
in the Decisions of the Pennsylvania Courts. The 
work is by Boyd Crumrine; and the object of it is to 
enable the profession to determine the exact statutes 
of every case at home and abroad in the Pennsylvania 
Courts. This work will be invaluable to the Pennsyl- 
vania lawyer. 


Cluseret and the Swiss Times have been atlaw. He 
was engaged to write his souvenirs in the hope of 
giving that dull paper a little life; but the proprie- 
tors, finding their paper likely to be shut out of 
France, got frighvened ; so they stopped short the pub- 
lication of the Cluseret notions. He sued them for 
162f. for copy already furnished and for 10,000f. dam- 
ages for the loss of the money he might have made 
on copy to come. There was a contract, and the 
court held that the editors had fair opportunity to 
know what sort of literary material Cluseret would 
furnish; that they had stopped him and he was ready 
to go on. So he was judged right in his demand, 
and received a verdict; but not for 10,000f., as the 
court did not take him at his own valuation, but cut 
the damages down to 800f. 


A remarkable instance of the frequently asserted 
doctrine of French courts of law, that a man has no 
right to carry on trade in his own name when that 
name is manifestly used to induce a belief in the pub- 
lic mind that a new-comer is identical with an old 
established firm, has just been afforded by the judg- 
ment of the Paris Court of Appeals in case of Méet & 
Chandon v. Moet & Company. The well-known Eper- 
nay purveyors of sparkling champagne alleged that 
the defendant, a Dutchman from Maestricht, named 
John Frederic Moet (without the two dots over his 
name), lately came to Rheims for the express purpose 
of setting up a champagne house, and leading the pub- 
lic ‘to believe that he was the real original house. It 
was in vain urged by counsel for the defense that 
“every man had a property in his own name; that 
Moet not calling himself Méet, set up at Rheims, and 
not at Epernay; and that his prospectuses and bottles 
set forth that his firm was established in 1872,” where- 
as the old house of Méet is of half a century standing. 
The Court held that the public would not be aware of 
these distinctions, and was of opinion that the large 
business which ‘“‘ Moet & Co.” had done within a very 
short time was in itself a proof that they must have 
been mistakea for Miet & Chandon. Accordingly an 
injunction was granted, and damages to the extent of 
36, 000f. 
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LEGAL NEWS. 
The sheriffs in Texas recently held a convention at 
Corsicana, in that State. 


Colonel Whitley, chief of the secret service division 
of the treasury department, has resigned. 


Mrs. A. B. Lockwood, the female lawyer of Wash- 
ington, is in Texas on an important legal mission. 

Ex-solicitor Banfield will resume the practice of the 
law in San Francisco. 

The law department of Howard University at 
Washington will open on the 16th inst. 

The decision by the Supreme Court of Wisconsin, 
on the application for an injunction to compel rail- 
roads to obey the Potter law, will not be delivered 
until the 15th inst. 


Chief Justice Waite is at Lynn, Conn.; Attorney- 
General Williams is visiting his relatives in Webster, 
this State; Assistant Attorney-General Goforth has 
returned to Washington from his vacation, and Hon. 
A. F. Judd, of Honolulu, Attorney-General of the 
Hawaiian Islands, is at Geneva, in this State. 


The Supreme Court of California, on the 7th inst., 
in the habeas corpus case of the twenty-three Chinese 
women brought to San Francisco on the steamer 
Japan, decided that the State law which regulates such 
immigration is constitutional, and remanded the 
women to the master of the steamer Japan, to be re- 
turned to China. 

The treasury department has issued title thirty- 
three of the Revised Statutes of June 22, 1874, which 
contaius the entire codified tariff. This work, which 
makes a small book of forty pages, will be sent to all 
customs officers, and is the final authority on all tariff 
legislation as it existed on December 1, 1873. The pub- 
lication of this work was made necessary by the fact 
that the entire revision of the statutes cannot be pub- 
lished until December, if it is ready then. 


Commissioner Baker reports an extraordinary and 
most creditable amount of work in the invalid divis- 
ion of the pension office since the adjournment of 
congress in behalf of badly disabled soldiers, to whom 
special pensions were awarded by the act of June 18, 
1874. In addition to the regular work, over 3,000 of 
these cases have been adjusted during the months 
of July and August, and in time for the payments 
now being made. This is extraordinary, and ought to 
be gratifying to those interested. The total number 
of cases adjusted in the invalid division for the same 
period was 6,782. 

A convention, appointed by the governor of Penn- 
sylvania under the provisions of an act passed at the 
last session of the legislature of that State to suggest 
amendments to its constitution, is now in session in 
Philadelphia. There are present, Chief Justice Agnew, 
president of the commission; Hon. M. Williams, 
of Tioga county; Hon. B. H. Brewster; A. R. Mc- 
Clintock, Esq., of Wilkesbarre; W. H. Playford, of 
Fayette, and Wm. A. Wallace, of Clearfield — Attor- 
ney-General Dimmick being absent. The meeting is 
held with closed doors, and the commission will con- 
tinue to hold sessions from time to time until the next 
meeting of the legislature. The act under which it 
was appointed provides that the commissioners shall 
determine whether any amendments to the constitu- 
tion of the commonwealth are advisable or necessary, 
and prepare the same in proper form, and make return 
to the legislature at its next session. 
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PERPETUATING TESTIMONY. 


There is a decision in the September number of 
Howard’s Practice Reports, on this subject, which is 
a great surprise to us, and which we believe to be 
radically mistaken and calculated to mislead the pro- 
fession. We refer to the decision of Judge Lester, 
County Judge of Saratoga county, in the case of 
Cheever v. Saratoga County Bank. The points of the 
decision are as follows: first, under the provisions of 
the Revised Statutes for the perpetuation of testimony 
(article 5, title 3, chapter 7, part 3), a party to an 
action has not an absolute right to examine a witness; 
second, the witness cannot be examined unless he is 
old, infirm or a non-resident, and third, the proceed- 
ing must be taken in good faith, and the judge ap- 
plied to for the order of examination has a discretion 
to grant or refuse it accordingly. If Judge Lester is 
correct in his view of the law it is quite important to 
know it, and it will be a revelation to the compilers 
and revisers of our statutes, as well as to the profes- 
sion at large. 

The title of the statutes in question is “ Of Evi- 
dence.” The first article relates to “taking, con- 
ditionally, the testimony of witnesses within this 
State.” This provides for the taking of the testimony 
of any witness, in an action at law pending in any 
court of record, and commenced by the actual service 
of process or where the defendant shall have appeared 
in the action, where the “witness is about to depart 
from this State, or is so sick or infirm as to afford 
reasonable grounds for apprehension that he will not 
be able to attend the trial of such suit.” Ifthe officer 
is satisfied that circumstances require the examination 
in order to attain justice between the parties, he issues 
the order. The application may be defeated by the 
adverse party, showing that the witness is not about 
to depart from this State, or that he is not sick or 
infirm, or that the application is made collusively, to 
avoid his being examined on the trial of the cause. 
The deposition, if taken, may be read by either party 
on the trial upon proof of the witness’ inability to 
attend by reason of death, sickness, insanity, infirmity, 
or continuous absence from the State. The fifth 
article relates to “ proceedings to perpetuate testi- 
mony.” It provides that any person who is a party to 
asuit pending in any court of this State, or who expects 
to be a party to a suit about to be commenced, may 
cause the testimony of any material witness to be 





taken conditionally and perpetuated. This isdone by 
presenting to the judge due proof, by affidavit, that 
the applicant is a party to a suit actually pending ina 
court of record, or has good reason to expect to be a 
party to such a suit, and that the testimony of the 
witness is material and necessary. Hereupon the 
officer shall appoint such a time and place for the ex- 
amination as is particularly prescribed, and on satis- 
factory proof of the service of the order on the adverse 
party or expected adverse party, the officer shall pro- 
ceed with the examination. On the trial the deposi- 
tion may be read in case of the death or insanity of 
the witness, or his inability to attend by reason of old 
age, sickness, or infirmity. These two articles are 
separate, distinct and independent enactments, and 
each contains in itself complete provisions for carry- 
ing its purposes into effect. Intervening these two 
articles, are article second, “of taking the testimony 
of witnesses out of this State;” article third, “ of 
affidavits taken, and other judicial proceedings had in 
other States and foreign countries,” and article fourth, 
“of depositions taken in this State, to be used in the 
courts of other States and countries.” Judge Lester 
holds, that the testimony of a witness cannot be taken 
under article five, without showing the danger of 
losing his evidence by reason of “age, non-residence 
or infirmity.” In other words, that the provisions of 
article one apply to article five. In this we have no 
doubt he errs. 

It must be conceded that there is nothing in article 
five to support the judge’s views. It grants the 
privilege of examination without exacting any of the 
conditions required by article one. The right is abso- 
lute and unconditional. And when the order is duly 
served, the officer is required to “ proceed” with the 
examination. No discretion is conferred on him in 
the matter. Now, that these two articles were in- 
tended to be independent is evident from a comparison 
of their provisions. Article one applies only to courts 
of law; article five applies to all courts of record. 
Article one applies only to actions actually pending; 
article five applies also to anticipated actions. Article 
one applies only to witnesses sick, infirm, or about to 
depart the State; article five applies to all witnesses 
without any of these conditions. Under article one, 
the officer grants the order if he is satisfied that cir- 
cumstances require it, in order to attain justice be- 
tween the parties; under article five he issues the 
order as a matter of course. Under article one, cause 
may be shown against the application, by proof that 
the witness is not sick, infirm, or about to depart; 
under article six there is no provision of this sort, but 
the officer must “ proceed” on proof of the service of 
the order. Under article one, the deposition may be 
read on the trial if the witness has continued absent 
from the State; there is no such provision under 
article five. Under article five, the officer to whom 
the application is made may order the examination to 
be had before any other officer to whom such appli- 
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cation might have been originally made, residing in 
the same county with the witness ; no such provision 
in article one, but instead, an authority to make an 
order to show cause why a referee should not be ap- 
pointed to take the testimony. Article five is a com- 
plete statute in itself and makes no reference to article 
one, and how Judge Lester can imagine that the few 
particular provisions which he selects from article one 
apply also to article five we are unable to conjecture. 

His honor, however, does allege three reasons 
for his holding. First, he says, there is no reason 
shown in the case under discussion for the taking of 
the testimony which does not exist in the case of 
every witness in each of the three hundred cases at 
issue in his honor’s county. This is a reason which 
certainly cannot seem of much weight to anybody but 
his honor, who evidently dreads the prospect that he 
may be called on in each of the said cases, “what 
there is left of them, left of three hundred.” The 
statute does not restrict the right to any particular 
class or character of actions, and if it may possibly 
subject the judges to a good deal of work, still that is 
one of the penalties of the judicial station. Second, 
he says, that the applicant’s theory has not been the 
general understanding of the profession. Certainly, 
if his honor has taken the sense of the profession on 
the subject his report is entitled to respect, however 
unimportant the authority reported may be; but we 
venture to say that he is mistaken on this point. It 
is quite certain that the “ general understanding ” of 
that portion of the profession which forms the general 
term of the third department differ from his honor in 
this particular, as we shall show. Thirdly, his honor 
cites the case of Paton v. Westervelt,5 How. Pr. R. 
399, to sustain his views. It certainly does sustain 
them, and it behooves us to examine it. That was 
a decision made by Judge Campbell at chambers, 
twenty-four years ago. Judge Lester says he cannot 
find that it “has ever been doubted or questioned.” 
Nor can we, nor that it has ever been alluded to or 
cited as authority. Judge Campbell says it is requisite 
on such an application to show good faith. But this 
he bases on a misapprehension of the language of the 
chancellor, in Matter of Kips, 1 Pai. 608. Judge 
Campbell quotes the Chancellor: “The officer must 
have some discretion and may require the party on 
whose application the examination is made, to ex- 
plain the nature of the litigation so far as to enable 
him to judge whether such applicant is proceeding in 
good faith to perpetuate testimony against the adverse 
parties, or is under that pretense only fishing for tes- 
timony to be used against the witnesses or for other 
purposes.” Now this language was not used in re- 
gard to the granting of the order, but in regard to the 
course of examination after it was granted. The ques- 
tion before the Chancellor was upon the receipt of 





certain evidence, and whether the witness should be 


compelled to answer certain questions. He says if 
the testimony is calculated to criminate the witness 
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he is not compellable to testify. Hecontinues: “So 
if the master is satisfied, the question can have no 
possible bearing upon the questions which may arise 
in the cause, he ought not to compel the witness to 
answer; especially where a reasonable objection is 
urged by him.” And he then continues as quoted by 
Judge Campbell. 

On the other hand, it was held in Jackson v. Per- 
kins, 2 Wend. 316, that it is not necessary, on such an 
application, to state the probable inability of the wit- 
ness to attend the trial. The court say: “The act 
is not confined to any particular class of witnesses ; 
it embraces all; those in the strength and vigor of 
manhood, as well as the aged and infirm.” That does 
not look much like requiring the exhibition of “ good 
faith ” in the application. 

But a more recent decision and rather nearer home 
is that to which we alluded as made by the General 
Term of the Third Department. What is quite remark- 
able, too, it was made in this very case before Judge 
Lester. When the judge issued the order in question 
the defendant appealed from it to the Supreme Court, 
on the ground that it was improperly granted, it not 
being shown that the witness was sick, infirm, or 
about to depart, or that “good faith” was intended. 
The Special Term, Judge Learned presiding, affirmed 
the order. The defendant appealed from that decision 
to the General Term and the order was affirmed, 
without any opinion being given. The defendant 
then applied to Judge Lester to revoke or reverse his 
own order, and although these decisions of the 
Supreme Court were cited to him, he made the 
decision reported, without any reference to them. 
What puzzles us most of all is to guess on what 
ground he permitted the examination of the one wit- 
ness, who, though over 80 years of age, was shown 
to be in perfect health, and was present before Judge 
Lester, and listening with great eagerness and intel- 
ligence to the proceedings. On the whole we sus- 
pect that this decision is one of which judges will 
hereafter say that “it is not to be regarded as a pre- 
cedent, but restricted to the peculiar circumstances 
of the particular case.” 

———e--e——— 
IS A PHYSICIAN A NECESSARY? 

This point has been recently adjudicated in a very 
remarkable case in the Central Criminal Court of 
London. The “Peculiar People” are a religious sect 
in England, one of whose principal doctrines is de- 
rived from a literal interpretation of the fourteenth 
and fifteenth verses of the fifth chapter of the general 
epistle of James: “Is any sick among you? Let 
him call for the elders of the church; and let them 
pray over him, anointing him with cil in the name of 
the Lord; and the prayer of faith shall save the sick, 
and the Lord shall raise him up; and if he have com- 
mitted sins, they shall be forgiven.” This passage of 
scripture is one on which the Catholic Church base 
the doctrine of extreme unction. The peculiar treat- 
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ment recommended by the apostle has also the 
guaranty of scripture for its successful application in 
practice, for we read, in the thirteenth verse of the 
sixth chapter of the gospel according to St. Mark, 
that the disciples “anointed with oil many that were 
sick, and healed them.” In cases of sickness among 
those of their own sect, therefore, the “ Peculiar 
People” reject the aid of physicians, and instead in- 
vite their elders to pray and anoint the sufferer with 
oil. This is a sensible treatment in cases of scarlet 
fever and other diseases attended with cutaneous 
eruption, doubtless, but will scarcely avert death in 
all cases. Now a member of the “ Peculiar People,” 
named Thomas Hines, a laboring man, having had a 
son two years old who was taken sick, sent for one 
of the elders of his church, an engine-driver named 
George Hurry, who lived in the neighborhood. 
Herein was a radical mistake; he should have sent 
for all the elders; to send for one was not a fulfill- 
ment of the scriptural injunction. Hurry came and 
prayed over the child with great fervor and diligence, 
and anointed him, not with train oil, as we should 
naturally expect from the elder’s occupation, but with 
olive oil. The boy seems to have been supplied with 
proper food, but whether the prayers were deficient 
in quantity or the oil in quality, spite of both he died. 
As a matter of course, as the death occurred without 
any help of the doctors, no medical certificate could 
be obtained that it took place according to rule, anda 
coroner’s inquest was held. The jury, believing that 
the failure to provide medical assistance had con- 
tributed to the death, brought in a verdict accord- 
ingly, the father was thereupon accused of a misde- 
meanor, and on this charge he was tried before Baron 
Pigott. It was urged by counsel for the prosecution 
on this trial, upon the authority of Russell on Crimes, 
that it is an indictable offense for a father to refuse or 
neglect to provide sufficient food or other necessaries 
for his child of tender years unable to provide them 
for himself. The prisoner was not defended by coun- 
sel, and had not even the advantage of the presence 
and prayers of the elders of his church and the emol- 
lient influence of olive oil cutaneously applied. The 
evidence of physicians showed that the disease was 
one which would readily have yielded to medical 
treatment. On the other hand, it was shown by the 
witnesses for the prosecution that every attention 
had been bestowed on the child, and that all means 
were resorted to consistent with the religious scruples 
of his parents. But at this point the judge interfered. 
He expressed the opinion, in which he stated that 
his brethren concurred, that the neglect to employ a 
physician could not under the circumstances be 
deemed culpable, and that there is no legal duty to 
employ a physician so long as the legislature has not 
imposed such an obligation. This view was stren- 
uously controverted by the public prosecutor, but the 
judge held that there was no case for the jury, and 
the prisoner was accordingly acquitted. 











This decision has excited some surprise among lay- 
men, and we dare say some indignation in the ranks 
of the medical profession, but we think it accords 
with common sense. It would doubtless be a very 
good thing for the physicians if they could induce 
the courts to hold that a father or a guardian is 
always bound to call in a doctor when his child or 
ward falls sick. We can imagine a case where even 
in the present state of the law it might be construed 
criminal neglect to fail to do so, but it would be 
rather hard law to impose the obligation when it is 
contrary to the conscience of the parent or guardian. 
The law can hardly deal with what we must deem 
conscientious errors. In this particular case the mis- 
guided father thought he had called in the best of all 
medical aid, the Great Physician himself, but it seems 
he was mistaken. Any other rule than that enun- 
ciated by Baron Pigott would lead to very disagree- 
able complications between the different schools of 
medicine, for we take it that calling no doctor is not 
less reprehensible than calling an improper one, and 
plenty of respectable medical evidence could always 
be adduced that any physician who should have been 
called was an improper one, and that the patient 
would have recovered under some other, or under the 
treatment of some different school of physic. We 
are not informed of what inspired the prosecution in 
this case, but we can guess that either the physicians 
or the clergy had something to do with it. It always 
goes hard with those ignorant people who undertake 
to cure their bodies or their souls without the inter- 
vention of the regular practitioners in both those arts, 
and it would go still harder with them and with the 
world generally if it were not for the humanities of 
the law which alleviate the effects of the bigotry and 
envy of the two other learned professions. 


2 
oo 





CURRENT TOPICS. 


The amended bankruptcy law is beginning to 
receive the attention of the courts, and the adjudica- 
tions upon various points in the new law are coming 
in tous. The decision of Judge Blatchford in a re- 
cent case is of some interest in reference to that sec- 
tion of the new bankrupt act which provides what 
number of creditors must join in the petition. The 
learned judge says: “Those rules are that the num- 
ber of creditors joining in the petition must be, by 
personal enumeration, at least one-fourth of the entire 
number of creditors, and must have provable debts 
amounting to at least one-third of all the provable 
debts, with the further rule that, in computing the 
number who must join—in determining how many 
must join, whether “one or more ’— creditors whose 
respective debts do not exceed $250 are not to be 
reckoned. Every thing that is to be done is to com- 
pute the number of creditors, “as aforesaid,” who 
must join. In doing that the creditors whose respect- 
ive debts do not exceed $250 are not to be reckoned. 
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Those creditors are to be excluded. If they are ex- 
cluded it follows necessarily that if only the creditors 
whose respective debts exceed $250 are included and 
reckoned the proper number to join will be ascer- 
tained by computing one-fourth of such creditors and 
such additional number of them that the aggregate of 
the debts of those computed will amount to one-third 
of the debts of the creditors so included and reckoned 
—that is, one-third of the debts of the creditors 
whose respective debts exceed $250. This view is 
supported by the concluding sentence of the 9th sec- 
tion of the act of 1874, which provides that if there 
are no creditors whose debts exceed the sum of $250, 
or if the requisite number of creditors holding debts 
exceeding $250 fail to sign the petition, the creditors 
having debts of a less amount shall be reckoned for 
the purposes aforesaid. This shows that where cred- 
itors having debts exceeding $250 are to be exclu- 
sively reckoned they are to be reckoned for all the 
purposes mentioned in the section— that is, for the 
purpose of arriving at the proper number of creditors, 
which is to be a number having a certain aggregate 
of debts.” 


Pennsylvania has but one law school, according to 
the Legal Intelligencer, and that is connected with the 
University of Pennsylvania. Among its professors 
are Judge Hare, one of the editors of Smith’s Leading 
Cases and American Leading Cases, and Dr. Reese, 
the toxicologist who figured conspicuously in the 
Wharton and Schoeppe trials. There are some 
reasons why our neighboring State should be con- 
gratulated on having but one law school. The prin- 
cipal reason is that the profession will not be likely 
to be crowded with young lawyers possessing but 
a smattering of theoretical knowledge of the law 
and knowing absolutely nothing of the practical fea- 
tures of the law. In New York we have the disad- 
vantage of as many as three law schools which are 
empowered to give a diploma entitling the graduate 
to admission to the bar after a purely theoretical 
study of the law comprising a period of from nine 
months to two years, in which the student learns no 
more law than any well-educated non-professional 
person ought to know. Undoubtedly law schools 
have their uses; but as at present conducted they 
should be only accessory to a good practical office- 
training. 


It may be interesting to know how our foreign 
contemporaries regard the movement in this country 
toward female lawyership. The Scottish Law Maga- 
zine says: ‘‘ Many of the periodicals have been making 
merry over the fact that a Miss Goodell, of Janes- 
ville, Wisconsin, has been admitted as a member of 
the bar. We do not see any thing to make merry 


about Miss Goodell going into the profession. We 
have no doubt that good’ll come out of it. If it 
is true that in one of the Western States, one mem- 





in court, and the judge was compelled to remark that 
if this kind of thing went on much longer he was 
afraid he would have to commit somebody for con- 
tempt of court, we fancy that the admission of ladies 
to the bar of these States will have a beneficial effect 
by improving the tone of feeling and increasing the 
amenity of manners. The first intimation we saw of 
Miss Goodell’s admission was in the Chicago Legal 
News, a legal periodical which is edited by a lady, 
Mrs. Myra Bradwell, and very well she does it, too. 
Another lady, connected with the same periodical, 
was not long since appointed assistant-clerk in the 
State legislature of Illinois. In this country the suc- 
cess of female doctors has not been such a succés 
destime as to induce other ladies to attempt becom- 
ing female jurists. There may however come a time 
when (to quote the rhymes of one who evidently 
aspires to both the poetical and the prophetical quali- 
ties of the vates)— 
** Ladies fair, in wig and gown, 
With stately step strut up and down, 
The noblest hall in this old town, 
With their attendant chivalry. 
And female advocates, I assure ye, 
Shall tickle the fancies of the jury, 


And put crown counsel in a fury, 
And cause a dreadful rivalry.’”’ 


The delay in the publication of the United States 
Revised Statutes is a matter of universal annoyance 
and condemnation among the profession. A copy of 
that work is as rare as any ancient manuscript. 
Three months have elapsed since these statutes were 
ready for the printer, and now no one knows when 
they will be published and placed in the hands of the 
profession. The consequence is that no lawyer can 
give advice with any reasonable certainty as to the 
laws governing this great country, and no judge can 
give a reliable decision. We venture to say that in 
no nation on earth, possessing a constitutional govern- 
ment, is the publication of the laws so shamefully 
neglected. 


Mr. Charles O’Conor is represented, in an interview 
with the reporter of the New York Herald, as having 
said some things derogatory to the integrity of the 
Court of Appeals of this State. Mr. O’Conor in effect 
charges that the decision of the celebrated “Ring” 
suits was influenced by political motives. Inasmuch 
as Mr. O'Conor was the leading counsel in the prose- 
cution of those suits, and inasmuch as it was by his 
advice that the suits were brought in the form in 
which they were brought, we submit that he is not a 
competent critic of the decision of the Court of Ap- 
peals, which was against him. It is certainly in very 
bad taste for him to impugn the motives of a court 
whose ability and integrity are universally acknowl- 
edged by the profession. Let him say that he thinks 
the court were mistaken or wrong, but let him not 





ber of the bar who differed with another fired at him 


say that political considerations influenced their judg- 
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ment. And we submit further that such animadver- 
sions on the part of the counsel engaged in a cause 
ought not to be tolerated by any court. Of course, 
the cause no longer being pendente lite, it would be 
difficult to make out a case of constructive contempt; 
but there ought to be a remedy for such abuses of 
the privilege of criticising judicial acts. We fear that 
ripe age and distinguished ability have not improved 
Mr. O’Conor’s discretion. 


Our English contemporary, the Law Times, says that 
“the profession of a solicitor in England is not one 
in which a man can hope to win especial distinction. 
The surgeon or the physician, by skillful treatment 
of some august personage, receives some mark of 
approval by which he is afterward a marked man 
among his fellows. The naval or military man has 
always before him wide fields of action tempting 
him to seek laurels which are sure to accompany 
valorous acts. The barrister-at-law, if a man of any 
note, soon earns the distinction of a silk gown, but 
moreover through the medium of parliamentary life, 
and those numerous and various public appointments 
usually bestowed upon members of his profession, he 
can travel a road which most surely leads to some of 
the most coveted of honors and distinctions conferred 
upon Englishmen. As regards solicitors there are, of 
course, exceptional cases. Some few have received 
the honor of knighthood from time to time, and we 
hope and believe the time is approaching when an 
addition is to be made to the small roll of names of 
solicitors who are in one way or another especially 
distinguished from the great bulk of the profession. 
The time is approaching when the liverymen of Lon- 
don will be called upon to elect the Lord Mayor of 
the city for the ensuing civic year. The next mem- 
ber of such of the court of aldermen who have filled 
the office of sheriff of London and Middlesex, whose 
name comes in rotation for election to this most im- 
portant municipal office, is Mr. David Henry Stone, 
who sits as alderman for the ward of Bassishaw. 
Mr. Stone is a solicitor, having for years had an ex- 
tensive practice in the city of London, and having 
for many years devoted himself largely to public 
affairs connected with the city of London. Not only 
do we hope that he will be elected to fill the civic 
chair, but we are confident that he will, if elected, 
discharge his duties to the satisfaction of the public, 
and that he will reflect credit on the profession of 
which he is a member, and show how especially 
qualified solicitors are to rule over municipalities. ” 


It is so seldom thata man sues for breach of promise 
(although it is quite as appropriate for the man to sue 
as for the woman), that we are inclined to chronicle 
a case of this kind which was begun recently in IIli- 


nois. The plaintiff had paid his addresses to the 
defendant, a young widow, who owned a nice farm. 





He made her several costly presents of jewelry, and 
their attachment becoming strong they were “en- 
gaged,” and the day was set for the marriage. He 
then asked his affianced to give him a mortgage on 
her farm, in order that he might increase his business 
facilities. She refused to comply, and said that he 
had made love to her for her farm, and not for her- 
self; and thereupon she broke the engagement. He 
then brought suit for breach of promise of marriage, 
claiming five hundred dollars damages. The fact that 
the suit has been brought is probably of more inter- 
est to the public than the result. But the question 
for the legal mind is, whether defendant had sufficient 
grounds for breaking her promise. 

—_——___—_. 


NOTES OF CASES. 


In The Racer, 30 L. T. N.S. 904, the Admiralty 
Court of the Cinque Ports decided a very interesting 
question relative to salvage. It appeared thata signal 
was made by the Racer ; the signal was a Union Jack 
with a portion of the ensign torn away and hoisted 
above her topgallant-yard. The Stag sent a boat to 
the Racer, and one of the crew went on board and 
helped run her into the: nearest port. Sir R. Philli- 
man, who delivered the opinion, said the signal raised 
by the Racer was an ambiguous one, and would be 
construed according to the condition of the vessel 
when boarded. And on the question whether the 
service rendered was purely pilotage or partook of 
the nature of salvage, the judge was of opinion 
that it was the latter, as the condition of the Racer 
was such, that her master thought it best to put into 
the nearest port for repairs. For other cases bearing 
on the subject of ambiguous signals, see The Heding, 
Spinks, E. C. C., and Adm. 21; The Felia id., note ; 
The Little Joe, Lush. 88; The Enterprise, 2 Hagg. 
Adm. Rep. 178, note. 


In Pennsylvania Railroad Company v. Beale, 73 
Penn. St. 504, the Supreme Court of Pennsylvania 
decided a question relative to injuries by railway 
trains at crossings. The approach to the railroad was 
extraordinarily dangerous because the track could not 
be seen beyond the point of crossing. Deceased did 
not stop to listen before he attempted to cross the 
track and was killed by a passing locomotive. An 
action was brought against the company to recover 
for causing the death of plaintiff's decedent, and the 
judge left the question of contributory negligence to 
the jury. The court on appeal held, that deceased 
was guilty of negligence in not stopping before he 
attempted to cross, and decided that the case should 
not have been submitted to the jury. The Supreme 
Court of Pennsylvania have settled the rule in that 
State that a failure to stop immediately before cross- 
ing a railroad track is negligence per se. Pennsyl- 
vania Railroad Company v. Beale, supra ; Hanover 
Railroad Company v. Coyle, 55 Penn. St. 396; North 





182 


THE ALBANY LAW JOURNAL. 





<a 





Pennsylvania Railroad Company v. Heilman, 13 Wight. 
60. In New York it is held to be the duty of the 
traveler to look both ways before crossing the track, 
and an omission to do so is negligence per se. Havens 
v. Brie Railway Co.,41 N. Y. 296; Grippen v. New 
York Central Railway, 40 id. 34; Nicholson v. Hrie 
Railway Co., 41 id. 525. A similar rule prevails in 
Massachusetts, Allyn v. Boston & Albany Railway Co., 
106 Mass. 77. See also on this subject Railway Com- 
pany v. Whitton’s Adm., 13 Wall. 270. 


a 


SOME OF THE DYING GLORIES OF THE 
COMMON LAW. 


The district of Columbia is governed by the common 
law, with very little statutory adulteration. The 
Washington Law Reporter, for August 11, in an able 
editorial, exhibits one of the beauties of that ‘‘ per- 
fection of human reason.’’ One Thomas E. Walker 
inflicted a mortal wound upon Michael J. Hillis, in the 
District of Columbia, but Hillis died at his home at 
Rosslyn, a place formerly within the jurisdiction of 
the District of Columbia, but which had been ceded 
back by congress to the State of Virginia. The editor 
of the Law Reporter shows that, had the prisoner been 
convicted, the judgment must necessarily have been 
arrested; because, ‘‘ while there may be some doubt as 
to whether an indictment for murder would lie, in the 
States in which the common law prevails, where the 
offense was partially consummated in different coun- 
ties, although within the State, there can be no question 
that where it was partially consummated in different 
sovereign jurisdictions, an indictment would not lie in 
either.”” And, in support of this proposition, he cites 
the following authorities: Chit. Crim. Law, 117, 118; 
1 East’s P. C. 361; Bac. Ab., tit. Indictment; Com. v. 
Linton, 2 Va. Cases, 205; Stoughton v. State, 13 8. & M. 
2565; State v. Carter, 3 Dutch. 499; Orrell’s Case, 1 Dev. 
139; Riley v. State, 9 Humph. 646. The editor of the Law 
Reporter adds: ‘‘ In England, and in most of the States, 
the failure of justice in this class of cases is prevented 
by statutory enactment; but the common law, as laid 
down in the above decisions, is the law of this district 
to-day.” The jury, however, in the case of Walker, 
resolved the difficulty by acquitting the prisoner. 

Another case which strongly illustrates the departing 
glories of the common law, was that of Pollard v. Lyon, 
lately determined in the supreme court of the District 
of Columbia. The action was for slander, and the 
words imputed were, ‘“‘ I saw her (the plaintiff) in bed 
with Captain Denty.” The jury gave the plaintiff a 
verdict of $10,000. Now, since fornication is not an 
indictable offense in the District of Columbia, the court 
were obliged, in obedience to a firmly-settled rule of 
the common law, to arrest the judgment. It is but 
just to the court that we should quote their opinion. 
It was delivered by Mr. Justice HumpurReys. He 
said : 

“The motion in arrest of judgment is heard in gen- 
eral term now in the first instance. The words spoken 
by the defendant and charged in the declaration are 
‘I saw her (the plaintiff) in bed with Captain Denty.’ 
It has been settled that at common law, words which, 
if true, would subject the accused to infamous punish- 
ment, or to an indictment for a crime involving moral 
turpitude, are in themselves actionable without aver- 





ment or proof of special damage. The rule must have 


been so settled on the ground that as between men, a 
charge made by one against another could result in no 
serious injury, as a general rule, unless the charge if 
true would subject the party of whom the words were 
spoken to the inconvenience and danger of an indict- 
ment in which the public would be arrayed against 
him. It may be true,that a man suffers no real damage 
from words which, if true, would not and could not be 
followed by an indictment and punishment. Be the 
reason what it may, we find the rule and cannot de- 
part from it. 

“Rude as the generation that established the rule 
may be thought to have been, it probably did not occur 
to them that the same rule would come to be applied 
in a more refined age so as to protect the defamer of a 
woman’s character from responding in damages for the 
looseness of his tongue. Orit may not have entered 
the mind that the time would come when men could 
wantonly assail the reputation of woman’s chastity. 
But we are bound by the stubborn rule of authority, 
and the remedy is by legislative action. 

“The words in this case import nothing else, legally 
or according to the common acceptation of these words, 
than a modest way of charging illicit intercourse be- 
tween aman and a woman. The more delicate and 
covert the charge, the keener the injury. When the 
defendant said ‘I looked over the transom light and 
saw Mrs. Pollard in bed with Captain Denty,’ who 
would doubt his meaning? 

“If the charge was true, defendant could have justi- 
fied; if untrue, he should be held to answer for the 
wrong committed. It is to be regretted that the rule 
in Ohio and Iowa is not the rule of the common law in 
governing us. 

“Bat we are bound by the rule that the charge must 
be in words which, if true, would subject the accused 
to an indictment. There is moral turpitude in the 
charge made; but the plaintiff could not be indicted 
even if the truth of the charge was established. The 
act of Maryland of 1749 removed the infliction of cor- 
poral punishment for fornication, and the act of 1786 
repealed all proceedings for the punishment of forni- 
cation. We think that we are forced, however reluct- 
ant to do so, by the mandate of authority, to arrest 
the judgment.” 

Instances of this kind must convince the just and 
reflecting mind, notwithstanding all the enconiums 
which have been lavished upon the common law, what 
a rude and barbaric system, in many of its features, it 
really is. And perhaps its inconsistency and incon- 
gruity are nowhere more strikingly illustrated than in 
this very instance. It justly punishes the ravisher of 
female virtue with death; but against him who falsely 
imputes to her in public a want of chastity —who 
falsely accuses her of having voluntarily surrendered 
that which is dearer than life itself, it awards no pun- 
ishment and affords no redress. Such maxims seem 
well adapted to the condition of such a people as the 
Sandwich Islanders, who are destitute of any due ap- 
preciation of female honor, but it is a reproach to the 
legislative body, wherever they are perpetuated among 
an enlightened and honorable people. Instances like 
these tend to convince us that the common law, instead 
of deserving the encomium of being the ‘‘ perfection of 
human reason,”’ deserves rather to be considered such 
a system of rude justice, combining many just and 
unjust maxims, as a nation of free islanders, sur- 
rounded, and, to some extent, isolated from other 
nations by a watery wall, have been able to frame for 
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themselves; whose very isolation has led them to de- 
spise the systems of other people and to refuse to profit 
from the study of them, while it has nursed their minds 
into a bigoted admiration of their own errors and 
follies. — Central Law Journal. 
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PRINCIPAL AND AGENT— PROFITS MADE 
BY AGENT WITHOUT PRINCIPAL’S KNOWL- 
EDGE. 


COURT OF QUEEN’S BENCH. 


MoRRISON v. THOMPSON, 30 L. T. N. S. 869. 


Besides the duty, enforceable in equity, on the part of an 
agent to account to his principal or employer for all 
profits made by him in the course of his employment 
or service, there is also a legal duty incumbent upon him 
whenever any profits so made have reached his hands, 


and there is no account in regard to them remaining to 
be taken and adjusted between him and his employer, 
to pay over the money as money absolutely belonging 
to 


is employer. 

Money so received by an agent and not handed over to his 
principal may be recovered by the latter on acount for 
money had and received to his use. 

Defendant was employed as broker by plaintiff to negotiate 
for the purchase of a ship on the basis of an offer for 
9,0001., but eventually the ship was purchased through 
the defendant for 9,250l. Some time prior to the sale an 
arrangement had been made between the vendor and a 
broker named §., through whom the ship was sold, that 
if 8S. could sell the ship for more than 8,500l. he might 
retain for himself the excess over thatsum. Defendant 
who at the time he was negotiating for the purchase 
knew of this arrangement, which was unknowr to the 

laintiff, received, after the completion of the purchase 

rom §8., the sum of 225l., as his share of the excess. 
Plaintiff having brought an action for money had and 
received to his use to recover the sum of 225l. so received 
by the defendant, the jury found (1) that defendant was 
plaintiff's agent for the purpose of purchasing the one 
as cheaply as she could be got, and (2) that plaintiff coul 
have got the vessel cheaper but for the arrangement 
between the vendor and 8. 

Held, that the plaintiff was entitled to recover from the 
defendants the 225l., on a count for money had and 
received. 

In this case, which was an action for money had and 
received by the defendant to the use of the plaintiff, 
and in which a verdict was entered for the plaintiff for 
the sum of 225l., arule nisi to enter the verdict for the 
defendant was obtained on his behalf, pursuant to leave 
reserved at the trial. 

Field, Q. C., and Lanyon showed cause against the 

rule. . 

Sir J. B. Karslake, Q. C., A. L. Smith, and Arbuth- 
not argued in support of the rule. 

The material facts of the case and the arguments are 
sufficiently stated in the judgment of the court, infra. 

Cur adv. vult. 


July 6th.—The judgment of the court (Cockburn, 
C. J., Blackburn and Archibald, JJ.) was now delivered 
as follows, by 

ARCHIBALD, J. — This was an action by the purchaser 
of a steamship called the Atrato to recover from the 
defendant (who had been employed by him as his 
broker to purchase the ship as cheaply as he could) the 
sum of 2251. which had been received by the defendant 
from the broker of the vendor by way of commission 
on the sale. It appeared at the trial that after some 
preliminary negotiations, the plaintiff had authorized 
the defendant to negotiate for the purchase of a ship on 
the basis of an offer of 9,0001. ; but eventually the ship 
was purchased through the defendant for 9,2501. Some 
time prior to the sale, an arrangement had been made 
between the vendor and a broker named Scott, through 
whom the ship was sold, that if Scott could sell the 
ship for more than 8,5901., he might retain for himself 
whatever could be obtained in excess of that amount. 





The defendant was aware of this arrangement at the 
time when he was negotiating with Scott for the pur- 
chase of the vessel, but it was unknown to the plaintiff. 
The vessel having been sold for 5181. more than the 
8,5001., the sum of 2251., part of the excess (being the 
sum for which this action was brought) was, without the 
knowledge or sanction of the plaintiff, paid by Scott 
to and retained by the defendant. It was found by the 
jury, first, that the defendant was the agent of the 
plaintiff for the purpose of purchasing the ship as 
cheaply as she could be got; and secondly, that the 
plaintiff could have got the vessel cheaper but for the 
arrangement between the vendor and Scott, and a ver- 
dict was thereupon entered for the plaintiff for 2251. on 
the count for money had and received, with leave to 
move to enter a verdict for the defendant. In Hilary 
term, 1874, a rule was obtained to enter the verdict for 
the defendant, and the only question raised upon the 
rule is, whether the plaintiff is entitled to recover the 
money in question under the common count for money 
had and received. It was contended in support of the 
rule that the only form of action maintainable, if at all, 
under the circumstances, against the defendant was an 
action to recover damages for breach of duty; that in 
such an action the amount received by the defendant 
from Scott would not necessarily be the true measure 
of damages, and that it could not be regarded as the 
money of the plaintiff or as received for his use. It 
was contended further that at the utmost the defend- 
ant could only be regarded as trustee for the plaintiff 
of the money in question, and that being only entitled 
to it in equity, the plaintiff could not maintain an action 
to recover it at law. The contention as to the form of 
action proceeded mainly upon the authority of a note 
of Messrs. Hargrave and Butler in their edition of Coke 
upon Littleton (Co. Litt. 117 a, note 161) in which the 
learned editors, after discussing the question as to the 
right of a master to the earnings of his apprentice or 
servant, proceed to say: ‘Some of the cases go so far 
as to give the master a right to the wages or earnings, 
whether the service (i. e., toa third person) is performed 
by the apprentice with or without the master’s license, 
and even though the earnings accrue in a trade or ser- 
vice different from that to which the apprentice is 
bound.” They add, ‘‘ Independently, too, of authority, 
the master’s proper remedy in all cases except those in 
which the servant is intentionally employed on his 
master’s account seems to be an action either against 
the employer for loss of service if he knew of the first 
retainer, or against the servant himself for breach of 
his contract, such a case rather importing the master’s 
right to any damages for injury sustained by the con- 
sequences of the second retainer than a right to the 
profits from it.’”’ With great respect, however, to the 
learned editors, their doubt as to the right of the mas- 
ters, under the circumstances supposed, to the profits 
accruing from the service, is at variance with the cases 
cited by them in the note. The case which seems to 
have suggested their observations as to the form of 
action is a case of Treswell v. Middleton, Cro. Jac. 653, 
on which, on error from the Common Pleas, it was held 
that a declaration of work and labor done by a servant 
must state it to have been done by the master or on 
his account. But this evidently proceeds on the ground 
merely that there is in such case no privity of contract 
between the master and the person employing his ser- 
vant; and the case by no means justifies any doubt as 
to the right of the master as between himself and his 
servant to the earnings of the latter, and certainly is 
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no authority that if the earnings have been received 
by the servant the master may not sue for them as 
money received to his use. The remaining cases cited 
in the note directly support the conclusion that when- 
ever the earnings acquired in the service of a third 
person have reached the hands either of the servant or 
the master, they must be regarded as belonging to the 
master. In the first of these, Barber v. Dennas, 6 
Mod. 70, the widow of a waterman who, by the usage 
of Waterman’s Hall, had taken an apprentice, had had 
her apprentice impressed, taken from her, and put on 
board a Queen’s ship, where he earned two tickets, 
which came to the hands of the defendant; and it was 
held that the widow was entitled to maintain trover 
against the defendant on the ground that the possession 
of the apprentice was that of the master, and that what- 
ever he earns shall go to his master. In the next, an 
anonymous case (12 Mod. 415), it was said that trover lies 
by the master for the ticket or other writing entitling 
the apprentice to money earned by him during his 
apprenticeship, but in the particular case, inasmuch as 
the action was against the executor of the apprentice 
for money earned by him during the apprenticeship, 
and it never was in the apprentice’s profession, 
it was held that the action was not maintainable; 
but it was said that after the executor receives the 
money the master may have assumpsit for so much 
money received to his use. Nor are these principles 
confined to the cases of service by apprentices. They 
apply to all cases of employment as servants or agents, 
the profits acquired by the servant or agent in connec- 
tion with his service or agency belonging to the master 
or principal. Carter v. Boehn, 2 Esp.702, Lord Kenyon 
ruled at Nisi Prius that interest made by an agent by 
the use of his principal’s money belonged to the latter, 
and might be recovered by him in an action for money 
had and received. In the case of Thompson v. Have- 
lock, 1 Camp. 527, the plaintiff, the captain of a ship, 
sought to recover from a shipowner, money, which in 
letting the ship to government for six months, the cap- 
tain had stipulated with the goverment officer by 
whom the ship was taken up, should be paid to him for 
his own benefit, in addition to the freight, and which 
had come into the hands of the shipowner; and it was 
held that the plaintiff was not entitled to recover; in 
other words, that as between him and his employer, 
the shipowner, the money belonged to the latter. Lord 
Ellenborough in his summing-up is reported to have 
said, ‘‘ Is it contended that a servant who has engaged 
to devote the whole of his time and attention to my 
concerns, may hire out his services or a part of them 
to another? It would have been a different thing if 
the owner had been suing for this money, but I am 
clearly of opinion that at all events the present plaintiff 
has no right to it.’”” He adds, ‘‘I don’t know how far 
it might go if such earnings could be recovered in a 
court of justice. No man should be allowed to have 
an interest against his duty.”’ This ruling was acqui- 
esced in, and was subsequently followed by Lord Ellen- 
borough, in the case of Diplock v. Blackburn, 3 Camp. 
43, in which the master ofa ship in a foreign port claimed 
to retain for his own benefit the premium received by 
him upon a bill drawn upon England on account of the 
ship, on the ground that there had been a usage for 
masters of ships to appropriate such premiums to their 
ownuse. But Lord Ellenborough held that the money 
belonged to the owner and not to the captain, and stig- 
matized the usage set up as a usage of fraud and plun- 
der. ‘‘What pretense,’’ he says, ‘‘can there be for an 
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agent to make a profit by a bill upon his principal? 
This would be to give the agent an interest against his 
duty.” The cases in equity are to the same effect, viz., 
that the profits directly or indirectly made in the course 
of, or in connection with his employment by a servant 
or agent, without the sanction of the master or princi- 
pal, belong absolutely to the master or principal. Mos- 
sly v. Davies, 2 Ves. Junr. 317. It may be sufficient to 
refer particularly to the two most recent cases on the 
subject. In Turnbull v. Gardner, 38 L. J. 231, Ch., an 
army agent and contractor was employed by the plain- 
tiff to provide for her son (who was about to proceed to 
India) a reasonable outfit ; and accordingly the articles 
composing such outfit were paid for through the de- 
fendant, who debited the plaintiff in account with the 
full amount of the service pricescharged by the trades- 
men supplying the outfit, though discount had been 
allowed him in each instance. This was done by him on 
the ground, asalleged, that it was the universal practice 
as between tradesmen and army agents; but the plain- 
tiff had no actual knowledge of such practice. An 
action was afterward commenced by the defendant in 
the mayor’s court against the plaintiff to recover the 
balance of his account, and certain moneys deposited 
by her in the London and Westminster Bank in the 
city were attached to answer the claim, and a bill was 
thereupon filed by the plaintiff praying a general ac- 
count and an injunction to restrain the further pros- 
ecution of the action. The court directed the account 
to be rectified by disallowing as against the plaintiff 
the full amount of the discounts retained by the de- 
fendant; Lord Justice James (by whom the judgment 
of the court was delivered) observing: ‘‘ What appears 
in this case shows the danger of allowing even the 
smallest departure from the rule that a person who is 
dealing with another man’s money ought to give the 
truest account of what he has done, and ought not to 
receive any thing in the nature of a present or allow- 
ance without the full knowledge of the principal that he 
is so acting.”’ In the subsequent case of Kimber v. Ellis, 
the plaintiff being desirous of procuring shares in a 
company, the defendant had represented to him that 
he could procure some at 3l. pershare. Plaintiff agreed 
to purchase at that price, and certain shares were there- 
upon transferred, part to the plaintiff and part to his 
nominee, and were paid for at 3l. per share. The plain- 
tiff subsequently discovered that the defendant was 
himself the owner of the shares, and had lately pur- 
chased them for 2l. per share. It was held on appeal, 
reversing the decision of the master of the rolls, that 
the defendant was an agent for the plaintiff, and he 
was ordered to pay back the difference in the price of 
the shares. In delivering judgment the court say: 
“And not only interest, but every other sort of profit 
or advantage clandestinely derived by an agent from 
dealing or speculating with his principal’s effects is the 
property of the latter, and must be accounted for. So 
that if an agent who has purchased goods according to 
order, sell them again to advantage, with the view of 
appropriating the gain to himself, although he should 
have answered the loss, if any, yet his employer is en- 
titled to the profit.”” The law on the subject is well 
and compendiously stated in Story on Agency, in the 
following terms: “Indeed it may be laid down as a 
general principle that in all cases where a person is, 
either actually or constructively, an agent for other 
persons, all profits and advantages made by him in the 
business beyond his ordinary compensation are to be 
for the benefit of his employer.’’ Story on Agency, 
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§ 211, and see id., § 207, and Paley’s Principal and 
Agent, 51. In our judgment, the result of these author- 
ities is that whilst an agent is bound to account to his 
principal or employer for all profits made by him in 
the course of his employment or service, and is com- 
pellable to account in equity, there is at the same time 
a duty which we consider a legal duty clearly incum- 
bent upon him whenever any profits so made have 
reached his hands, and there is no account in regard 
to them remaining to be taken and adjusted between 
him and his employer, to pay over the amount as 
money absolutely belonging to his employer. This 
was precisely the case in regard to the money in ques- 
tion acquired by the defendant in the course of his 
employment without the knowledge or sanction of the 
plaintiff. It was actually in his hands subject to an 
immediate duty to hand it over to his employer. 
Under such circumstances the money, being the prop- 
erty of the employer, can only be regarded as held for 
his use by the agent, and must consequently be recov- 
erable in an action for money had and received. We 
are clearly of opinion that it is so recoverable under 
the common count, and that the rule, therefore, must 
be discharged. 
Rule discharged. 
Attorneys for plaintiff, Crossly and Burn. 
Attorneys for defendant, Shum, Crossman, and Cross- 
man, 
—+>+——__ 


COURT OF APPEALS ABSTRACT. 


ACTION TO RECOVER PERSONAL PROPERTY. 

Ownership : amendment of complaint.— The complaint 
in this action, which was brought to recover possession 
of certain personal property, stated, ‘‘ That the defend- 
ant has become possessed of and wrongfully detains 
from the plaintiff the following goods and chattels of 
the plaintiff.’’ When the case was opened at the trial, 
defendant moved to dismiss the complaint on the 
ground that it did not state a cause of action, and that 
it contained no allegation of ownership or possession 
or right of possession in plaintiff, or that the property 
had been wrongfully taken or demanded before suit. 
Plaintiff's counsel moved to amend by inserting after 
the words “possessed of,’ the words, ‘“‘by forcibly 
taking from the plaintiff.."” The motion to amend was 
granted, and the motion to dismiss denied. Held, that 
there was a sufficient allegation of ownership in the 
complaint, that the amendment was within the discre- 
tion of the court, and could not be reviewed, and that 
as amended an allegation of demand was unnecessary. 
Simmons et al. v. Lyons. Affirmed on opinion of court 
below. 

ASSESSMENT. 

Overflowed land: powers of county court.— This was 
an appeal by one S. from an assessment made upon 
his lands by the relators, as commissioners appointed 
uvder the act of 1864 providing for draining overflowed 
lands adjoining Black Lake (chap. 517, Laws of 1864), 
brought under chap. 180, Laws of 1868, amending the 
act of 1864, and providing for an appeal to the county 
court by any person feeling himself aggrieved under 
said act, and giving power to the county court to 
review, upon proofs made before it, and to affirm, re- 
verse or modify the assessment if it shall appear 
that the rule of the apportionment of the assessment 
was erroneous. Held, that the county court is not 
concluded by the commissioners’ return or the testi- 


adopted;- that that question is an open one to be: 
determined upon the evidence; and its appearing upon 
such an appeal, from the evidence, and the county 
court having determined that the commissioners 
adopted an apportionment per acre as a rule of assess- 
ment, instead of an apportionment according to the 
benefit, held, that the county court was correct in 
holding the rule of assessment erroneous, and in setting 
aside the assessment as to the appellant. People ex 
rel. Parker et al. v. County Court of Jefferson County. 
Opinion byJohnson, J. 


BOND. 

Partnership : counter-claim.— This action was brought 
upon a joint and several bond, executed by defendants, 
for payment by defendant G. of the debts of the firm 
of R. & G. This firm was originally R. & T. G. 
bought T. out. On taking an inventory it was found 
that R. had drawn out of the firm more than he was 
entitled to. R. gave his promissory note to G. for his 
proportion of the overdraft. The firm of R. & G, 
was dissolved, Dec. 18, 1867. G. took the partner- 
ship property, and, among other things, delivered 
to R. the bond in suit. Plaintiffs were creditors of the 
firm, and R. assigned to them, Nov. 27, 1867, the bond 
to enable them to recover their debt of the obligors. 
September 26, 1868, G. sold and assigned said note to 
defendant N. Defendants set up this note as a coun- 
ter-claim. Defendants were permitted: on the trial 
to prove, under objection, that N. executed the bond 
as security forG. The referee allowed the note and 
gave plaintiffs judgment for the balance of their ac- 
count. 

Held, that plaintiffs could not maintain an action as 
creditors of the firm simply on the bond; that the 
obligors were only liable to the obligee (Lawrence v. 
Fox, 20 N. Y. 268, distinguished); that plaintiffs there- 
fore could only claim as assignees; and that the note 
given by R. to G. was a proper counter-claim or set- 
off; as it was in effect a division of so much of the 
firm property, and was the individual property of G. 
Merrill et al. v. Green et al. Opinion by Grover, J. 


CONSTRUCTION OF STATUTES. 


Indictment: powers of legislatwre.— Plaintiff in error 
was indicted April 24, 1872, for manslaughter in the 
second degree, in producing an abortion, resulting in 
death, on March 5, 1872. He was tried and found 
guilty April 24, 1872. Upon appeal the General Term 
held that section 1, chapter 631, Laws of 1869, under 
which plaintiff in error was indicted, was repealed by 
section 1, chapter 181, Laws of 1872, which declares 
such an offense thereafter committed to be a felony, and 
prescribing a different punishment; but that said pro- 
vision was continued in effect as though not repealed, 
as to offenses committed prior to the taking effect of the 
repealing act, by the saving clause in the general re- 
pealing act of 1828 (§ 6, chap. 21, Laws of 1828-9), which 
declares that ‘no offense committed and no penalty or 
forfeiture incurred previous to the time when any 
statutory provision shall be repealed shall be affected 
by such repeal.’’ Held, that section 6, chapter 21, Laws 
1828-9, related solely to’ the acts repealed by said 
act and not to subsequent legislation; that the legisla- 
ture cannot declare in advance the intent of subse- 
quent legislation, or the effect of subsequent Jegisla- 
tion, upon existing statutes. : 

But held, that the provision of section 1, chapter 631, 
Laws of 1869, was abrogated by section 1, chapter 181, 
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after the latter act became a law, but as to offenses 

committed prior to that time it remained in full force. 

Mongeon v. The People. Opinion by Allen, J. 
HUSBAND AND WIFE. 

Contracts of wife: gift: new trial.— This action was 
brought against defendant individually and as the ad- 
ministratrix of S., her deceased husband, to recover 
certain United States bonds, claimed to belong to the 
husband. It appeared that S., being about to leave home 
to remain absent from the country for a long time, 
placed a quantity of United States treasury notes in a 
tin box, with a card thereon on which was written de- 
fendant’s name, and deposited the box in a bank, leav- 
ing the key with defendant. While absent he authorized 
defendant to change these notes for five-twenty bonds, 
registered in the name of both. S. died while abroad. 
Held, that a gift was not so conclusively proved by 
these facts as to authorize this court to decide that a 
finding to the contrary was error of law. 

A gift from a husband to a wife may be valid, but 
the fact of the gift having been made must be clearly 
proved. 

Defendant sometime before the death of S. sold 
$4,000 of the bonds and purchased a house with the 
proceeds, taking the title in her own name. In the 
settlement of her accounts as administratrix of S.’s 
estate she was charged with the avails of these bonds. 
Held, error; as 8. had nosuch personal property at the 
time of his death. 

It seems, that the wife could not be charged with 
this as a debt in an action against her in her individual 
capacity. That an unauthorized use by a wife of prop- 
erty intrusted to her by her husband does not make 
her a debtor of the husband. If in such a case the 
wife purchases other property, the husband’s remedy 
is to rescind her contract and recover the property if 
it can be reached, if not, to take what was received 
therefor. He cannot treat this as her separate estate 
and charge her with the value of the property misap- 
propriated. 

An executor or administrator cannot be charged with 
interest not received by him, unless it is shown that he 
has used the money himself, or that he might, by being 
reasonably diligent, have received interest. 

The question of granting a new trial upon the ground 
that the applicant was misled by an intimation of the 
court as to the state of the issue presented or as to the 
proper disposition to be made thereof, or whether in 
consequence thereof a rehearing upon such issue or 
any part of it will be granted, is in the discretion of 
the court below, and its determination cannot be re- 
viewed by this court. Shuttleworth v. Winter, adm’x, 
etc., impleaded, etc. Opinion by Grover, J. 


INSURANCE COMPANY. 


“ Security notes :”’ statute of limitations.— Plaintiff, as 
receiver of the Columbian Insurance Company, brought 
this action upon certain promissory notes, known as 
“ security notes,” given in 1860 and 1861, by defendants, 
payable seven months from date. This action was 
commenced in 1869, and defendants set up as a defense 
the statute of limitations. The insurance company 
was a joint-stock company, but its charter contained a 
provision, which provided in substance that when its 
capital stock was subscribed for and paid in, the com- 
pany, as additional security to its dealers, might re- 
ceive notes for premiums in advance; such notes to be 
drawn to the order of the company and payable within 
twelve mouths from date; tu be deemed as to third 





parties the absolute property of the company, and to 
be used for any purpose connected with its business. 
As between the maker and the company to be liable to 
the extent of the premiums written upon them, and 
for losses and liabilities after the capital and other 
resources of the company shall have been exhausted; 
at maturity the company was to protect and pay the 
same upon receiving from the maker the amount due 
for premiums written thereon, together with a new 
note for the difference, the new note to be for the 
same time and subject to the same conditions. The 
notes in suit were given under this section. No pre- 
miums were in fact ever written thereon. Held, that 
the action was barred by the statute of limitations; 
that while the charter, in the absence of other con- 
sideration, furnished a consideration for the notes, 
although no risks were written thereon, it also operated 
to limit the liability as between the makers and the 
company; but that whatever was the liability it ma- 
tured and a cause of action accrued when the notes by 
their terms became payable. Osgood et al., receivers, 
etc., v. Strauss et al. Opinion by Allen, J. 
MASTER AND SERVANT. 

Injury to servant: proximate cause.— This action was 
brought to recover damages for the death of plaintiffs 
intestate. It appeared that defendant contracted with 
L. to build an arch culvert on its road. Defendant to 
furnish the materials, ‘‘ centers,’’ etc., over which the 
arch was to be built. Defendant did not furnish 
enough centers to complete the work, and L. requested 
F., defendant’s foreman of carpenters, to take down a 
center that had been used. H., plaintiff's intestate, was 
an employee of defendant, and, under the direction of 
F., was engaged in aiding to remove the center when, 
in consequence of the mortar not having sufficiently 
set to justify the removal of the center, the arch fell, 
and H. was killed. Held, that conceding defendant 
had failed to perform its contract, this was not the 
natural or proximate cause of the accident, which 
resulted simply from the negligence of L. or F. in 
removing the center; and that defendant was not lia- 
ble for their negligent acts. Hofnagle, adm’s, etc., v. 
N. Y.C.& H.R. R. Co. Opinion by Folger, J. 

MUNICIPAL CORPORATION. 

Obstructions on sidewalk : notice: trial.— This action 
was brought to recover damages for injuries sustained 
by plaintiff in falling over a stone on a sidewalk in 
New York city. It appeared that a culvert in Sixth 
avenue had been covered by two iron plates, one of 
which having been destroyed the stone in question was 
placed over the hole; it did not appear who had placed 
it there, or that the place would have been dangerous 
if it had been removed; but it appeared the stone pro- 
jected upon the sidewalk, and plaintiff passing along 
the street on a dark night struck and fell over it, break- 
ing her leg—it had been there several months. The 
counsel for the defendants moved for a nonsuit on the 
grounds that there was no evidence that the city author- 
ities had placed the stone there, and that no malfeasance 
was charged. The motion was denied. The court 
charged that it was immaterial who placed the obstruc- 
tion if it remained there so long that the corporation 
was presumed to have had notice; it was bound to re- 
move it and remedy the defect. No exception was 
taken to this charge. The principal point urged upon 
the appeal was, that, as it did not appear who placed 
the obstruction there, it could not be presumed that 
defendant did it, and express notice was required to 
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render defendant liable. Griffin v. Mayor, ete.,9 N. 
Y. 456, was relied on. Held, that the case was more 
like Requa v. City of Rochester, 45 N. Y. 129, but that 
there was no exception in the case which raised the 
point. Ploedterll v. Mayor, etc., of N. Y. Opinion 
by Rapallo, J. 

PRINCIPAL AND SURETY. 

Demised premises: counter-claim.— This is an ac- 
tion against defendants, as sureties of G., to recover 
rent. Defendants gave evidence that, as part of the 
arrangement between their principal and plaintiff, the 
latter had verbally agreed to furnish him, during the 
continuance of the lease, certain property to be stored 
on the demised premises at an agreed price, and that 
he had furnished only a part of the property agreed 
upon. Held, that defendants could not avail them- 
selves of the breach of this contract as a defense or 
counter-claim ; that it was for their principal to deter- 
mine what use he would make of it, and his sureties 
had no control over him in this respect. Lasher v. 
Williamson et al. Opinion by Johnson, J. 

PROMISSORY NOTE. 

Usury.— This is an action upon a promissory note. 
It appeared that H. owned a mortgage, past due nearly 
ten years, and during that time no interest had been 
paid on it. He commenced foreclosure, but agreed to 
extend the time upon payment of the interest upon the 
arrears of interest. A statement was made of the sim- 
ple interest on the mortgage and of the interest com- 
pounded, and for the difference between the two state- 
ments the note in suit was given. The defense of 
usury was interposed. The court directed a verdict 
for plaintiff. Held, no error; that the note was not 
usurious. Stewart v. Petrie. Opinion by Allen, J. 

: SALE. 

Breach of warranty : violation of Sunday laws.— This 
was an action for a breach of warranty upon the sale 
of a horse. It appeared that the parties exchanged 
horses on Sunday, that defendants warranted their 
horse sound, and that there was a breach of this war- 
ranty. The evidence tended to show that the horse 
was not exposed for sale, but that the contract was 
made privately without attracting the attention of 
others. Defendants gave evidence that they were in 
the habit of exposing horses for sale on Sunday, and 
moved for a nonsuit on the ground that the contract 
was void, it having been made on Sunday, and was 
within the prohibitions of 1 Revised Statutes, 676, sec- 
tion 7. This motion was denied by the referee, who 
found that the transaction was not in contravention 
of said statute, that it was valid, and defendants were 
liable for the breach thereof. Held, that the sale was 
not within the prohibitions of the statute; that it 
being in the nature of a penal statute, clear proof of its 
violation was necessary. Also held, that defendants’ 
evidence that they were in the habit of exposing horses 
for sale was immaterial, as the question was simply as 
to what was the character of the particular transac- 
tion. 

Whether defendants could take advantage of their 
own violation of the statute to avoid their contract, 
quere. Eberle v. Mehrbach et al. Opinion by Church, 
Ch. J. 

TRUSTEE. 

Oil and coal company: report: collection of debt.— 
This action was brought against defendant as trustee 
of the Hocking Valley Oil and Coal Company to re- 
cover a debt due plaintiff from the company, on the 
ground that the report required by statute had not 








been filed. Defendant claimed he was not liable be- 
cause his trusteeship had expired when the debt was 
contracted, and also that the claim was merged in the 
notes of the company taken after the expiration of 
defendant’s term, which were put intojudgment. De- 
fendant’s term of office had expired, but no new 
trustees had been elected, and defendant subsequently 
acted as trustee. Held, that defendant was trustee 
de facto, and as such it was incumbent upon him to 
aid in making the report, and he was liable for the 
failure to do so; plaintiff’s attempts to collect of the 
company did not affect such liability. Deming v. Pules- 
ton. Affirmed on opinion of court below. 


+e 
THEATRICAL CONTRACTS. 


In the suit of Augustin Daly against Fanny Morant 
(Smith), recently argued before Judge Freedman, in 
Superior Court, Special Term, a decision was rendered 
adverse to the defendant. The suit was brought by 
Mr. Augustin Daly, proprietor of the Fifth Avenue 
Theater, to restrain the well-known actress, Fanny 
Morant, from violating a contract made with him to 
act as a member of his stock company. By the con- 
tract in question the defendant in the suit bound her- 
self for three seasons, commencing on the Ist of Sep- 
tember of the present year, to perform at the Fifth 
Avenue Theater at a weekly salary of $130, payable 
on Monday of each week. This contract also con- 
tained a negative clause to the effect that if the de- 
fendant refused to fulfill the conditions thereof, and 
threatens to engage with any other theater within the 
city of New York, the plaintiff in the suit shall have 
the right, *‘ by legal process or otherwise,”’ to prevent 
her fulfillment of such threatened rival engagement. 
Reciting in his complaint the provisions of this con- 
tract, together with the further fact that the defend- 
ant was about to violate them by an appearance on the 
stage of a rival establishment in this city, the Union 
Square Theater, Mr. Daly obtained from the court a 
temporary injunction, restraining her from such threat- 
ened act, together with an order to show cause why 
such injunction should not be continued in force until 
the final termination of the suit. It was in obedience 
to this order to show cause that argument was had 
before Judge Freedman, Mr. A. Oakey Hall appearing 
on behalf of Mr. Daly the plaintiff, and Mr. William 
D. Booth championing the cause of the lady defend- 
ant. 

In opposition to the right to the injunction and its 
continuance in force, Mr. Booth urged that the con- 
tract itself was conceived in fraud on the part of plain- 
tiff, his intention being, not to produce the defendant 
on the stage of his theater, but to prevent her appear- 
ance on any stage in this city in any of those plays in 
which she had won professional renown, or any plays 
adapted to her eminent and mature histrionic talents; 
that his assignment of her, under a previous engage- 
ment (subsequent to the execution of the present con- 
tract), to parts comparatively unimportant and un- 
worthy of her talents and reputation on the stage, and 
his failure to completely fulfill his pecuniary engage- 


her not only of his intention to not merely repress her 
from appearing on the stage in this city, but of his in- 
ability to fulfill the pecuniary conditions of the con- 
tract at issue in the present suit, and that in either 
aspect he had invalidated such contract; that even if 
euch contract was valid, he had not complied with that 





ments to her under the previous contract, convinced — 
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condition of it which bound him to pay her the one- 
fourth of $130 per week (her stipulated salary) before 
obtaining an injunction restraining her from appear- 
ing at any other theater in this city; that in any event, 
a remedy by injunction would not lie, but the plaintiff 
must be remitted to his remedy at law, and that she 
being worth $20,000 in real estate in this State, is am- 
ply able to respond to any judgment which plaintiff 
might obtain against her. 

In addition to relying on the terms of the contract 
itself, to overcome any weight which might be given by 
the court to the foregoing allegations of defendant in 
avoidance of her contract, plaintiff set forth the addi- 
tional statements that he had not discriminated against 
the defendant in the assignment of parts to her, al- 
though that was by the terms of the contract left to 
his discretion; that so far from its being his intention 
to keep her off the stage in this city, he had announced 
her appearance under her new contract; had sent 
her a part to be studied which she had refused to re- 
ceive or open, and that he had made the contract in 
good faith, with a view to secure for his theater and 
pecuniary benefit the éclat of her popular name and 
eminent talents, and to deprive any rival theater in 
this city of both. 

In his opinion in the case, which is very elaborate, 
Judge Freedman devotes a very large space to the con- 
sideration of the question whether theatrical engage- 
ments which contain a negative clause providing for 
non-performance at certain specified places can be en- 
forced in equity as similar provisions in relation to 
other trades and employments. Reviewing all the 
leading decisions on this point, he comes to the con- 
clusion that he knows of no reason why theatrical per- 
formances should stand upon any different footing 
from other contracts involving the exercise of intel- 
lectual faculties, or why actors and actresses, by the 
law of contracts, should be treated as a specially priv- 
ileged class, or why theatrical managers, who have to 
rely upon their contracts with performers of attractive 
talents to carry on the business of their theaters, 
should, with large capital necessarily invested in their 
business, be left completely at the mercy of their per- 
formers. On the contrary, he is of opinion that ac- 
tors and actresses, like all other persons, should be 
held to a true and faithful performance of their en- 
gagements, and that whenever the court has not proper 
jurisdiction to enforce the whole engagement, it should, 
as in all other cases, operate to bind their consciences, 
at least as far as they can be bound, toa true and faith- 
ful performance. As to the plea that the plaintiff was 
in arrears on the preceding contract, the judge holds 
that the defendant, knowing this fact, should have in- 
corporated in the new contract a provision that while 
plaintiff remained in arrears under the old contract 
she should not be compelled to carry out the terms of 
the new one. On the allegation on the part of defend- 
ant that plaintiff did not intend to carry out his en- 
gagement to put her on the stage, he is of opinion that 
she has not produced testimony to sustain it; on the 
contrary, it appeared that plaintiff, in pursuance of the 
contract, had sent her a part for study and rehearsal 
which she had refused to receive or open. 

As to her plea that plaintiff had discriminated against 
her in the assignment of parts, he holds that she had 
the opportunity, if she so desired, to provide against 
such discrimination by providing in her contract how 
often she should play, in what plays she should appear, 
and what parts she should assume. 





The clause as to the payment of one-fourth of ber 
weekly salary in consideration of her being restrained 
from playing elsewhere in this city, the judge left to 
be discussed at the close of his opinion, because, as he 
says, as the parties could not confer jurisdiction on 
the court by stipulation, it was necessary to first con- 
sider whether the court had jurisdiction. But having 
already concluded that the court had jurisdiction, the 
clause was one proper to enforce in order to prevent 
defendant acting at a rival establishment. Having 
such jurisdiction, he adds, it would not be equitable 
to remit the plaintiff toa suit at law for damages, a 
mode of redress which, as a general rule, would not 
prove a very effective remedy against breaches of con- 
tract by actors and actresses. He concludes by direct- 
ing that the injunction restraining the defendant from 
acting in any other theater in this city be continued in 
force until the termination of the suit, but on condi- 
tion that plaintiff pay to her, or on her order, every 
Monday, during such restraint, the one-fourth of each 
week’s salary as provided for in the contract, and also 
that plaintiff pay defendant forthwith the sum which 
has accrued under such stipulation since the granting 
of the tempofary injunction accompanying the order to 
show cause.—N. Y. Times. 


en 
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BOOK NOTICES. 


Cases on Self-defense. By L. B. Horrigan and Seymour D. 
eee St. Louis: Soule, Thomas and Wentworth, 
* 





We have heretofore had occasion to remark on the 
desirableness of contributions to the special depart- 
ment of legal literature. The cases on self-defense 
present the law on a specialty of great importance. 
The work is not a collection of the leading cases alone, 
but the design of the editors has been to collect all the 
American cases of importance bearing upon the sub- 
ject. A few modern English cases have been given, 
which together with the American cases, and elaborate 
notes, make a book of one thousand pages. The work 
is divided into four parts, treating respectively of 
** Defense of the person,”’ ‘*‘ Defense of the habitation,” 
“* Defense of property other than the habitation,’’ and 
“The burden and quantum of proof where self-defense 
is urged in justification of homicide.” 

On examining the work, the first case which meets 
our eye is Commonwealth v. Selfridge, decided in Massa- 
chusetts in 1806, in which the main point discussed is 
the duty of “retreating to the wall’’ before commit- 
ting homicide. To this case the editors have added 
an excellent note. We also find notes of great value 
on the following subjects: ‘Lawful Resistance;” 
* Actual Danger;’’ “Homicide by Misadventure;” 
** Necessity produced by slayer; “ Killing through 
fear ;’’ ‘“‘ Uncommunicated threats,’’ etc. The work is 
unquestionably of great value, and it is prepared by 
editors whom we know to be peculiarly fitted for the 
task. We cordially commend it to the profession in 
all parts of the country. 


Pennsylvania State Re s. Vol. LXXIII. By P. F. Smith: 
State Reporter. Philadelphia: Kay and Brother, 1874. 

The present volume of the Pennsylvania State Re- 
ports contains cases argued at the January term, 1873. 
There are the usual number of important cases in the 
volume, and we always look for able and valuable de- 
cisions from the Supreme Court of Pennsylvania. It 
seems that the reporting is not done with much celer- 
ity, inasmuch as about a year and a-half has elapsed 
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since the cases were decided. Still, this delay is quite 
common among “ official’’ reporters in all the States. 
We notice a valuable suggestion of Mr. Smith’s on the 
prefatory page, in which he says he would “ be greatly 
obliged to the members of the Bar if they would in- 
sert the names of the cases cited, as well as the book 
and page. This would save him very great labor, 
and what is much more important, would tend to 
secure accuracy in the citations.’’ This ought to be 
heeded by the profession throughout thecountry. The 
great cause of inaccuracy in the citation of cases ap- 
pearing in the argument of counsel, is this neglect to 
give any thing but the volumeand the page. Mistakes 
in figures so readily occur that it is impossible even to 
find or identify many of the cases cited by counsel. 
Verification by the reporter is therefore impossible in 
many instances. 

Among the more noteworthy cases reported in this 
volume, are Brown v. Commonwealth, p. 321, relating 
to ‘‘Dying Declarations ;’’ Baker v. Chester Gas Co., p. 
116, relating to ‘‘ Dedication of land to public use;”’ 
Gass’s Appeal, p. 39, relating to ‘“‘ Divine Service;” 
Heffner v. Lewis, p. 302, relating to ‘‘ Fixtures on min- 
eral leasehold ;’’ Ritter v. Singmaster, p. 400, relating to 
“ Forged indorsement ;’’ Richard v. Brehm, p. 140, re- 
lating to ‘‘ What constitutes a marriage ;’’ Bigoney v. 
Nieman, p. 330, relating to ‘‘ Necessaries;’’ Mayer’s 
Appeal, p. 164, relating to ‘‘ Party-walls.”’ The opin- 
ions are characteristically short and to the point. 


Admission to the Bar in Illinois. Vol. II. By Myra Brad- 
well. Chicago: Chicago Legal News Company, 1874. 


This is a report of the examination of law students 
for admission to the bar in the Supreme Court of Illi- 
nois, at the June term, 1874. It contains the questions 
propounded by the examiners; the answers of the ap- 
plicants ; the remarks of the judges; the final determi- 
nation of the court, together with the rules of court 
regulating the admission of attorneys. The design of 
this publication is to give some idea to the law student 
in Mlinois as to how much, and what kind of law he is 
expected to know in order to pass a good examination, 
This is the second volume of these reports of examina- 
tions; and we understand that the first volume was 
received with marked approval by the profession, the 
students, and those immediately interested. If the 
publication of these reports will but result in procur- 
ing something like uniformity in the examinations for 
admissions to the bar, it will be a great benefit. Asa 
rule, these examinations are conducted on a different 
plan (if indeed they are conducted on any plan), from 
year to year. This is the case, at least in New York 
State, where a different examining committee is ap- 
pointed at each examination, and the examinations 
occur in different judicial departments. There is not 
the slightest approach to uniformity in our examina- 
tions. The student simply runs his chances. In Mrs. 
Bradwell’s report we notice the usual number of 
answers which are give non such occasions, in the form 
“TI do not know,” “Ido not remember,” and “ Be- 
cause —I do not know;” also a number of amusing 
and ingeniously incorrect answers. But the examina- 
tion, on the whole, was exceedingly creditable, and 
but few of the applicants were rejected. We hope 
the accomplished editor will continue these reports. 

_____——. 


Judge Bedle, of the Supreme Court of New Jersey, 
has received the democratic nomination for governor 
of that State. 





CORRESPONDENCE. 


CoMPARATIVE MERITS OF ENGLISH AND AMERICAN 
LEGAL TEXT-BOOKS. 


To the Editor of the Albany Law Journal: 

Srr—I remember to have seen in the ALBANY LAW 
JOURNAL a remark (to which [ cannot now refer by 
issue or page) to the effect that an English legal jour- 
nal lately expressed its surprise that ‘‘so many capital 
legal text- books came from America.” 

With your permission, I would like to note that 
what excites the surprise of the English editor, seems 
to me, when duly explained, not so very surprising 
after all; and to tender some suggestions which may 
throw light upon the reason why (if such be the fact) 
American legal text-books are better than the Eng- 
lish. 

In the first place (to speak somewhat bluntly), the Eng- 
lish text-book seems to have consisted, from time im- 
memorial, of a mere seriatim synopsis of cases, and the 
annotations —if more than mere citation of book or 
page — of matter which might with equal propriety have 
been admitted into the text, of matter supplemental to 
the text; rather than— which is surmised to be the 
province of annotation — explanatory thereof. 

Not but that this rule has its notable exceptions. 
For example: In ‘“ Legal Maxims’”’ and the “ Com- 
mentaries ’’ of Mr. Broom, which, being framed on the 
plan of Blackstone—the most perfect text-book in 
any science —are indeed models for the text-writer; 
and there are many other notable examples. But, 
taking the great mass of English law works intended 
as elementary and textual, the truth of my statement 
is very familiar to the profession, at least in this coun- 
try. 

The letter-press of a majority of these works will, I 
think, be found to consist of a running history of the 
case, interspersed, not unfrequently, with the points 
made, and arguments adduced by counsel, and of the 
bench’s rejoinder thereto. As, for instance (I copy 
from a volume before me), ‘‘ Mr. Sergeant Hargrave 
said that ‘the evil tendency of the work was as clear 
as the sun and moon; that his publication denied 
Christianity and revelation,’ etc., etc. The Lord 
Chancellor said, ‘ that this case had been argued at the 
bar with great ability. He would explain, in a few 
words,’ etc., etc., etc.’”’ In this way all sorts of obiter 
and by-speech is printed in the body of the work in 
the same type, and for this sort of thing the practising 
lawyer is expected to pay his bookseller! 

No reflections, indeed, are to be cast upon the accu- 
racy of the work. The objections to this plan are only 
that it makes prolixity a necessity, that it makes ref- 
erence most inconvenient, and lastly, that it entirely 
fails to reach the first and only object which a text- 
book can subserve — namely, the statement of princi- 
ples—since the practitioner must pick out the prin- 
ciples for himself, which he could do equally well from 
the reported case. 

I am afraid that the best which can be said of the 
generality of English text-books is, that they are in- 
clined to be a trifle less useful than mere digests and 
abridgments, that they are a mere bringing together 
of the cases upon a given subject, and that their au- 
thors are open to what is perhaps the most serious 
charge it is possible to bring against a professional 
writer — the charge of “ book-making.”’ 

I think that every practising lawyer will agree with 
me in this. Open any one of she works referred to. 
It is not unusual to read: 








190 


THE ALBANY LAW JOURNAL. 


OE ee 














“Lord Ellenborough said that, under the circum- 
stances, he was inclined to think that,” etc., etc., etc. 

“Lord Apsley said that, had the nature of the case 
been otherwise, and had the executors petitioned in 
the first instance, instead, etc., etc., etc. He would in 
that case,’’ etc., etc., etc. 

“The Vice-Chancellor, in delivering his judgment 
in the case in which the preceding doctrine was held, 
commenced his observations as follows,”’ etc., etc., etc. 

“The Lord Chancellor, according to the report, 
recommended it to the executors to prohibit the pub- 
lication, in case they saw no objection to the work 
upon reading it,” etc., etc., eto. 

The above examples I copy from the first volume at 
hand, and, were it necessary, could add to them in- 
definitely. 

Now, to the practising lawyer, who has imported the 
latest treatise on a branch of law which he is examin- 
ing with the utmost care and research, page after page 
of circumstantial immaterialities like the above, is par- 
ticularly harassing, and if he hurl the volume across 
the room in disgust, it is an ebullition of feeling which, 
perhaps, will be forgiven him. 

Far be it from me to venture upon suggesting a reason 
for all this. Perhaps the fact that English law books 
are written by commoners, while the justices are lords; 
and that it is rank treason in the former to ignore the 
lightest word that falls from the august lips of the lat- 
ter, may have some thing to do with it. But when 
the volume comes over to this vulgar side of the water, 
this sort of thing may smack just a little of flunkey- 
ism. 

I have before me a volume, “The Law relating to 
works of Literature and Art,’’ by John Shortt (London: 
Horace Cox, 1871). The most superficial inspection of 
this work (consisting of between seven and eight hun- 
dred pages, and for whose laborious and almost pain- 
ful fullness I cannot say too much), will show that its 
text is composed almost exclusively of verbatim re- 
ports of language used by judges. 

Opening it at random, for instance, I find on page 172, 
the first paragraph beginning: ‘“‘Lord Ellenborough 
expressed the criterion thus,’ etc. Four lines fur- 
ther down, ‘‘ Wood, V.C., refers to the rule thus,” 
etc. Three lines further down; ‘Lord Jeffrey, in 
somewhat figurative language, states,’ etc. At the 
end of this quotation, which consumes fourteen lines, 
a@ new paragraph begins: ‘“‘ Wood, V. C. (now Lord 
Hatherly, C.), in dealing with,”’ etc., and this quota- 
tion finishes page 172. 

Page 173 begins: ‘‘An American judge (Story, J.) 
says.”” At the close of the extract from Story, which 
consumes fifteen lines, Lord Cottenham is quoted. 
And the remainder of the page (except about one-third, 
which is taken up with notes) is filled with a quotation 
in ten lines from “ James, V. C.”’ 

Thus, in less than two full pages, we have verbatim the 
language of no less than six different judges, and these 
pages, as anybody can see for themselves by a reference 
to the work, are very fair samples of the whole seven 
hundred, wherein the names of English jurists (not 
ancient and venerable, but mostly modern and com- 
paratively unknown) are as thick as leaves in Vallam- 
brosia. Mr. Short could not have stuffed more of them 
into a Court Directory. Not only does he dote upon 
the honored names of my Lords Eldon, Mansfield and 
Ellenborough, but he shovels in the lesser names 
by the scores. Lord Denman, C. J., Lord Camp- 
bell, C. J., Littledale, J., Willes, J., Byles, J., Tin- 





dale, C. J., Wilmot, C. J., Lord Westbury, Lord 
Clerk, Lord Esgrove; they fairly swarm upon his 
pages, while upon the lips of Cockburn, the present 
“C. J.,” he absolutely hangs, printing solid pages after 
pages of his opinions in his text. 

I am very far from saying that a book written with 
a pair of shears may not be a very valuable one. As 
any other work in the nature of an index, digest or 
abridgment, it doubtless has its use and serves its end. 
But it is senseless to call it a text-book; it cannot cer- 
tainly claim the dignity of a treatise. Mr. Shortt 
himself can hardly suppose that it is an essay. If any 
thing, it isa mere guide-book through a region where 
(to mix the metaphor) all is plain sailing without it. 

There is a feature of this work, however, which im- 
pairs its value even as an index. Namely: It is not 
unusual after reading a solid page or so of a lord’s 
opinion to stumble, in a foot note, or even in the text 
itself, upon a remark to the effect that * this ruling of 
his lordship was subsequently reversed upon appeal.” 
Thus making the preceding pages not only the purest 
and most useless obiter, but a nuisance and an impedi- 
ment to the already hopeless task of groping for in- 
formation between these covers. 

I have been led into these remarks, not from any de- 
sire to criticise the book or its most industrious author, 
but simply for the purpose of illustrating the differ- 
ence between the two schools of text-book writing. 

I merely desire to add: to the above, that, in the work 
I have been considering, as in most of the English 
text-books, the only attempt to arrange, or in any way 
to systematize this mass of conveyed material, seems 
to be in the marginal introduction of abbreviated and 
elliptical expressions, like rubrics in the Book of Com- 
mon Prayer, in very fine type, while, for the absence 
of a judicious division of the matter into consecu- 
tively numbered paragraphs there is absolutely no com- 
pensation whatever. 

Now, the American law-writer's plan is as different 
from all this as it well can be. His rule is to write in 
the text or body of the work, only principles and rules, 
and the necessary logical processes by which they are 
arrived at, in his own language, or, where these con- 
flict, a calm discussion of the adverse views, regard- 
less of whether expressed by a peer, a chancellor, or a 
baron, followed by a statement of the burden of au- 
thority, for the guidance of student or practitioner, 
No wonder it is refreshing to the English barrister to 
read a transatlantic text-book! Should he crave them, 
indeed, he will find in the foot note the sounding 
names of the titled jurist and the words as they 
pronouced them; but he can, and he will, read of the 
law he seeks without the shadow of a mighty name. 

I am very far from wishing to be understood as fa- 
voring unqualifiedly the American plan. To the con- 
trary. I shall try to show wherein, in my opinion, the 
English system possesses the advantage. Nor am I 
anxious to be understood as even suggesting that the 
weight of great names is not, and rightly so, of vast 
authority in the law. I firmly believe that such is the 
truth. I do not think that the profession in the 
United States can too highly admire and venerate the 
illustrious men who have given us the great white-lime 
light of the common law, in whose intensest focus 
every darkened thing is made plain, and every hidden 
thing made clear. My strictures are only intended for 
the ‘“* book-maker,’’ and are conveyed with the deepest 
diffidence, even to him. 


To compare the two systems. Their formal effect is 




















very familiar. While the English letter-press is com- 
pact and unbroken, the American often presents whole 
pages of foot notes in fine type, with only a line of text 
at the top to preserve the sentence (as, for instance, 
pages 15-18 of 1 Parsons on Contracts [5th ed.]). 

As to their merits. While, in the English, the opin- 
ion of the writer is carefully concealed, and all trace 
of any intellectual labor on his part, in weighing au- 
thorities and sifting precedents to get at principles, 
carefully avoided; in the American text-book we are, 
perhaps, in danger of being led along by the author’s 
own reasoning and by his own views of what the law 
is or ought to be, and of mistaking his mere opinions 
for rules and holdings. The advantage of either sys- 
tem to the student depends entirely upon what he is 
searching for. If he wants the labors of a scholar, 
who has turned over a thousand volumes upon his sub- 
ject, where he (the student) has been able to consult 
but one; if he is but moderately circumstanced and 
cannot buy a library of treatises upon the single topic 
which he is endeavoring to master; or, if he be pressed 
for want of what with us is more valuable than gold — 
for time ; then he may prefer the American system. If 
otherwise, he will possibly select the English. 

In fact, there is something patrician and “ caviar to 
the general’’ about the English law-book. It carries 
a certain awe about with it with its sesquepedallian 
names. Then again, it is about as much of a barrier as it 
is of a portal to its subject-matter; as much of an out- 
post as of an approach. It seems to say to the reader, 
**{ am one of the sentinels stationed here to guard my 
branch of the law against any but he who comes 
weighted with lore and appointed by the lord chancel- 
lor to comprehend me. Go to my contemporary 
American work if you areafreshman. He is plain and 
succinct. Any layman can understand him.”’ 

And indeed, so is the fact. Any average layman 
who is not frightened by the (to him) jejune and arid 
topics of the law, could easily read one of our text-books 
and be amazed at the ease with which he understood 
what he read, 

The reason, I apprehend, is that the American text- 
book as a rule is modeled after Blackstone. How 
vividly must every lawyer recall the charm with which 
—on his first opening the commentaries — the axiom- 
atic simplicity which that rare instructor imparts to 
the most tangled and knotty tenures of jurisprudence 
—inspired his youthful ardor for a profession which, 
he has doubtless since learned, is less kindly and yield- 
ing to her elder than to her younger children. 

As in all other ways and walks of life, a middle 
course is doubtless best. And a careful observance of 
both systems may yet produce the model coming text- 
book, which shall not be gainsayed. M. 


—$—$—- 
THE COURT OF APPEALS— LIST OF CAUSES. 


The Court of Appeals resumes its sittings on the 21st 
inst. No new calendar will be made. Criminal ac- 
tions and appeals from orders will be put upon the 
present calendar on notice being given as required by 
the rules, 

The following is a list of the first fifty causes to be 
argued at the September session of the Court of Ap- 
peals, which causes are taken from the calendar made 
up for the last May session: 

5. Hill v. Heermans. 

21. Leonard v. Bell. 
28. O'Gara v. Clearkson. 
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35. Brown v. The Keeney Cheese Manufacturing As- 
sociation. 
40. Foster v. Newbrough. 
44. Soverhill v. Suydam. 
49. Patterson v. Bloomer. 
4914. Belter v. Baxter. 
51. Queen v. The Second Aveune R. R. Co. 
52. Stitt v. Little. 
54. Jacobs v. O’Brien. 
55. Prindle v. Beveridge. 
58. Hope v. Smith. 
63. Lee v. New York Central and Hudson River Rail- 
road Company. 
64. Wallbridge v. The Ocean National Bank. 
66. Third National Bank of Buffalo v. Bruce. 
67. Masterson v. The Village of Mt. Vernon. 
68. McKechnie v. Ward. 
70. Smith v. New York and Ohio Midland Railroad 
Company. 
74. Bickwell v. The Lancaster Fire Ins. Co. 
77. Hall v. The President and Directors of Ins. Co. of 
N. A. 
78. The Nat. Life Ins. Co. of U. 8. v. Jones. 
82. Graves v. Wait. 
85. Ayres v. Lawrence. 
88. Trustees of the Town of Brookhaven v. Strong. 
89. Dutchess and Col. R. R. Co. v. Mabbett. 
90. Bradley, Supervisor, etc., v. Ward. 
91. Greenfield, Supervisor, etc., v. Ward. 
92. Del., Lack. and West. R. R. Co. v. Bowns. 
94. Ricketts v. Balt. and Ohio R. R. Co. 
00. Parker v. The Arctic Fire Ins. Co. 
. Koening v. Stickel. 
. Calligan v. Scott (Exchg. with 103). 
. Teed v. Morton. 
. Dutcher v. The Importers and Traders’ National 
Bank. 
. White v. Keith. 
110. Salt Spring Nat. Bank of Syracuse v. Benton. 
111. McCulloch v. Harwood. 
. Dawdney v. McCullom. 
. Martin v. Smith. 
114. Murray v. Clark. 
. Townsend v. Glens Falls Ins. Co. 
117. Supervisors of Richmond Co. v. Wandell. 
. Vincent v. Sands. 
. Culhane v. N. Y. Central and Hudson River R. R. 
Co. 
120. Wells v. Millar. 
121. Tailor v. Hoey. 
122. Moody v. Leveridge. 
123. Richmond Co. Gas Light Co. v. Town of Middle- 
ton. 
124. Haltz v. Schmidt. 


Causes in above list stipulated for certain days will 
be placed upon the day calendar for such days, irre- 
spective of their position on this list. 

E. O. Perrin, Clerk. 


——___¢—____. 


Henry Benjamin Ste. Marie, who captured John H. 
Surratt, died suddenly in the street in Philadelphia on 
Tuesday night last. Forthe capture of Surratt thegov- 
ernment offered a reward of $25,000. He received from 
the government but $10,000, and instituted a suit for 
$15,000, the remainder of the reward. He obtained a 
judgment in the Court of Claims, but the case was 
carried by the attorney-general to the United States 
Supreme Court where it is now pending. 
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FOREIGN NOTES. 

The death is announced of Signor Payton, Professor 
of Canonical law at Turin University.——The Four 
Courts Marshalsea, the only debtors’ prison in Ireland, 
has been closed.— Dr. Ball is still the favorite can- 
didate for Lord Chancellor of Ireland.—— The Social 
Science Association will probably hold its next con- 
gress in Brighton.—— It is stated on the authority of 
the Atheneum, that Lord Cockburn has not so much 
as commenced his much talked-of book on Junius.— 
It is reported that Dr. Kenealy proposes publishing, at 
an early day, an illustrated verbatim report of the 
Tichborne case.—— Out of 1,662 actions brought at the 
Manchester Assizes during ten years, 235 (the Law 
Times remarks) were against railway companies.— 
The International Law Association, which has been in 
session at Geneva, closed its proceedings on the 11th 
inst. with a public meeting, at which over three thou- 
sand persons were present. Mr. D. D. Field, of New 
York, made a speech explaining the objects of the 
association, which, he said, were to obviate the neces- 
sity of war. Mr. Henry Richard and Pere Hyacinthe 
also addressed the meeting. The association has held 
its sittings in the same rooms which were occupied by 
the Board of Arbitration on the Alabama claims. Be- 
fore the adjournment, Count Sclopis telegraphed his 
acceptance of the presidency of the association. 

———______. 


NOTES. 


Baker, Voorhis & Co., New York, announce as forth- 
coming “ A Digest of the Law of Railways;” ‘‘ Daniel 
on Negotiable Instruments ;”’ A ‘“‘ United States Crimi- 
nal Digest; ’’ ‘* Leading Cases in the Law of Damages; ”’ 
* Leading English Patent Cases;'’ *‘ A New American 
Treatise on the Specific Performance of Contracts.” 
Little, Brown & Co., Boston, announce ‘“ Story on the 
Law of Contracts;”’ ‘“‘Indermawr’s Epitome of Lead- 
ing Common Law Cases,” etc., eto. 

Dr. John Ordronaux, State Commissioner in Lunacy, 
contributes an article to the A) erican Journal of In- 
sanity on the question: ‘Is Habitual Drunkenness a 
Disease?”’ In which he says: ‘The great center, 
round which now revolves the dogma of human help- 
lessness, fatalism, and irresponsibility, is that of dis- 
ease. Every vice, every crime is disease, nothing short. 
And if the crime be so great that human endurance is 
provoked into an attempt to punish it, the criminal is 
at once surrounded by an army of sentimental protect- 
ors, whose prayers are not so much for his reform, as 
for scientific light whereby they may explain and ex- 
tenuate his offense to the world. When insanity can- 
not be invoked, it is something else, but always dis- 
ease, or that can’t-help-it justification which is sup- 
posed to admit of no answer.” 


An exchange puts the following question: What are 
the legal post mortem rights of a traveler dying in 
transitu after payment of his fare as to the completion 
of his journey, when those rights, if they be rights, are 
diametrically opposed to the regulations of the common 
carrier? Or, in another view of the case: Does the 
contract of passage, ratified and confirmed by the pay- 
ment of fare, entitle both the body and soul of the pas- 
senger, or neither, or either, and, if either, which, to a 
conveyance, the act of God and the perils of the sea 
excepted, over the whole line, from terminus to termi- 
nus? These questions seem to flow naturally from a 
consideration of the rules of the Cunard Steamship 





Company, who insist upon throwing overboard the 
bodies of passengers dying on the voyage. Those rules 
are well styled barbarous by the Philadelphia Evening 
Bulletin, which says: ‘‘ In all ordinary cases, the pres- 
ervation of the remains during the few days of a 
transatlantic voyage, not more than five or six, on the 
average, isso simple and easy, either by the application 
of ice, which is always abundant on shipboard, or by 
the use of those scientific processes which can be suc- 
cessfully applied by the most ordinary ship’s doctor, 
that there is no excuse for continuing this barbarous 
usage.”’ 


LEGAL NEWS. 


Hon. William M. Evarts delivered the annual ad- 
dress at the Connecticut River Valley Agricultural 
Fair on the 9th inst. 


Mr. Henry Armitt Brown, the orator at the Centen- 
nial exercises in Carpenter’s Hall, will probably be in- 
vited to deliver his admirable oration at the Academy 
of Music in Philadelphia. 


A decision in the famous railroad case in Wisconsin 
was rendered on Tuesday last by Chief Justice Ryan, 
the court affirming the constitutionality of the Potter 
law, and directing an injunction compelling all the 
railroads in the State to comply with its provisions. 


The officers of the secret service division of the treas- 
ury department have all been relieved from duty 
pending the appointment of a newchief. The appli- 
cations for the position held by Col. Whitley are nu- 
merous. 


Mr. Dudley C. Denison, who will probably be Judge 
Poland’s successor in congress, is a lawyer by profes- 
sion, and is fifty-five years old. He comes of excel- 
lent family, being a cousin of the late Chief Justice 
Chase, and has always had the reputation of being an 
honest, able, and uncommonly shrewd man. 


The commissioner of the pension office has decided, 
as ‘the preliminary to the consideration of a claim, 
under the act of June 18, 1874 (provision for pension 
of $50 per month), alleging permanent and total dis- 
ability, that the applicant must present evidence show- 
ing conclusively that he requires the regular aid and 
attendance of another person. 


Suit has been brought in the United States Court 
against James Watson Webb to recover some $25,000, 
an alleged deficiency in the amount paid him while 
American minister to Brazil, by the Brazilian govern- 
ment, as damages for the alleged illegal condemnation 
of an American vessel; which condemnation, it has 
been ascertained, was legal. The United States gov- 
ernment tendered Brazil the amount received from 
Webb — $25,000 — which was declined by Brazil on the 
ground that it was only about half of what it had paid 
Webb. 


The Supreme Judicial Court of New Hampshire has 
been occupied at Nashua for a day or two past to hear 
the arguments in the case of Bixby v. Dunlap. It ap- 
pears that nearly three years ago Bixby hired a Swed- 
ish girl of an agent in Boston, and paid $50 for her 
passage to this country. On herarrival at Nashua with 
others, Dunlap changed the tags on the girls and stole 
Bixby’s girl. The jury brought in a verdict of guilty, 
and Dunlap was fined $140 actual costs and $500 exem- 
plary costs. 
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COMPENSATION OF LAWYERS. 


Two recent cases bearing on this subject have 
attracted our attention, and strike us as being of vital 
importance to our profession. The first case to which 
we refer is Voorhees v. McCartney, 51 N. Y. 387, 
decided by the Commission of Appeals. The princi- 
ple adjudged, as stated in the syllabus, is that an 
attorney, who brings an action in the name of another, 
in which he is beneficially interested by virtue of an 
agreement by which he is to have a portion of the 
recovery as compensation for his services, is liable, 
like the plaintiff, for the defendant’s costs, and that his 
liability has not been affected by the provision of the 
Code (§ 303) legalizing such agreements. This lia- 
bility is created by statute, 2 R.S, 616, section 44, 
which enacts that in an action brought in the name 
of another by an assignee of a right of action or a 
person beneficially interested in the recovery, such 


assignee or person is liable for costs the same as the 
plaintiff. Before the Code this was held to include 
the attorney, in only one case so far as we know, 


namely, Bliss v. Otis, 1 Den. 656. In that case the 
attorney’s interest was a demand against the plaintiff, 
which the latter consented that he might retain out 
of any recovery in the action against the defendant. 
He was to be paid for his services in that case at all 
hazards. But when he issued the declaration he 
indorsed on it a notice that he was the assignee of 
the claim in suit, and alone authorized to compromise 
and settle it; and this was held to estop him. The 
decision in the Commission of Appeals is based upon 
the latter authority. The facts in the former case, 
however, were peculiar. Canfield, the assignor of 
the cause of action, being about to remove from the 
State, made an agreement with Dorr, an attorney, by 
which the latter was to bring an action ona claim 
against the defendant, and if he failed to collect, to 


have nothing for his services, but if he collected, to | 


have the costs and a sum equal to one-half the demand 
for his compensation. To save filing security for costs 
Dorr advised the assignment to Voorhees, who was 
insolvent, and so believed to be by Dorr and Can- 
field, with the understanding that it was a mere mat- 
ter of form and that no title passed to Voorhees. We 
specify these facts, because we deem them the proba- 
ble provocation and the only excuse for the remark 
of the court that such transactions by lawyers are 
made tolerable ‘only by leaving such of them as 





might choose to embark in such enterprises upon the 
same footing with other speculators.” Previous to 
this decision we think it had been generally supposed 
that the Code, in abolishing champerty, had also 
deprived this statute of its force as against attorneys, 
if it ever possessed any. We are inclined to believe 
now that this decision will scarcely support the prin- 
ciple laid downin the syllabus. It may be right upon 
the peculiar facts of that case, but we hardly think 
the doctrine enunciated is applicable to cases where 
the plaintiff has a bona fide interest in the action 
although the attorney may also have an interest. In 
such cases the attorney cannot be said to bring the 
action in the name of another; the other brings it in 
his own name. The attorney is beneficially inter- 
ested, to be sure, but this is not enough, he must also 
bring the action. 

Now, the old statute was part of a system under 
which lawyers were viewed and treated very much 
as malefactors. The legislature and the public seemed 
to regard them as a class of reprehensible persons, 
who were not to be paid for their services like other 
people. If they were permitted to work it was 
mainly for the public benefit and behoof, like the 
convicts in our prisons. It was meritorious to re- 
strict their compensation to a meagre pittance. It 
was even esteemed by many a venial offense to cheat 
a lawyer out of his pay. Agreements between attor- 
ney and client in respect to the subject-matter of 
the litigation were always construed as frauds upon 
the client. The public were to be protected against 
these ravening wolves by legislation, and if the costs 
of a suit could be charged upon the lawyer it was a 
joke that made godly persons laugh. But when com- 
mon sense and the Code came in, we tried to change 
all that. We left lawyers at liberty to make con- 
tracts for their compensation like other persons. It 
is notorious that an immense amount of legal business 
is now transacted in this State by the most reputable 
lawyers under agreements, precisely like that im- 
pliedly censured by the court in Voorhees v. McCart- 
ney, although seldom, we hope, entered into under 
the same circumstances. It is an affectation at this 
day to frown upon this mode of doing legal business. 
Indeed, some of our courts have held, that the exist- 
ence of such an agreement between attorney and 
client, in a particular case, cannot be proved on ‘the 
trial in defense, because it is immaterial and may tend 
to prejudice the plaintiffs case with the jury. Cook 
v. New York Central Railroad Co., 5 Lans. 501. We 
ean see nothing immoral or impolitic in such arrange- 
ments, and we can see no reason for mulcting the 
attorney in costs because he has chosen to run his 
risks of getting any compensation for his services in 
the suit. We think the legislature would do well to 
look to this matter at their next session, if the case of 
Voorhees v. McCartney really decides what the re- 
porter seems to think. 


The other decision is English, We refer to the 
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action of the Benchers of the Middle Temple in ex- 
pelling from their membership a barrister who stole 
some law-books. We cite this case, not to condemn 
it, because we do not see how the Benchers could 
have done otherwise, but to draw public attention to 
the facts which led to the commission of the crime. 
The simple truth was, this lawyer was starving for 
want of employment, and stole these books ané@ sold 
them to buy bread for himself and another unfortunate 
in the same predicament. He was sent to prison for 
six months, and served out his term, and on his release 
his brethren who had expelled him from their fellow- 
ship, presented him with six hundred pounds sterling, 
and created a fund for the rélief of poor barristers. 
But they could not give back to this unfortunate 
gentleman his honor. He was a victim to the ideas 
of professional compensation which prevail in Eng- 
land. A barrister may not solicit patronage; he 
must wait until an attorney brings it to him, and 
starve if it does not come. A lawyer cannot make 
an agreement that his compensation shall depend 
upon, be measured by, and be paid out of the recov- 
ery; that is champertous and immoral, and he must 
wait for responsible clients. Now is it not a little 
ridiculous, not to say: perfectly monstrous, that in the 
largest city and the most enlightened and wealthiest 
nation on the globe, a gentleman of education and 
culture, a member of the higher branch of the most 
influential of the learned professions, is reduced by 
fashion’s caprice and by the absurdity of the laws to 
such an extremity, that he must starve, go to the 
alms-house, or steal? We applaud the humanity of 
our English brethren. We should have liked to con- 
tribute our mite to the fund for the relief of that most 
unfortunate lawyer. But we should like still better 
to be able to aid in bringing about a reform of their 
customs and their laws, so that a probability should 
exist that such a thing could never occur again. 

We hope our readers see the connection between 
these two cases. Legislation can never keep the 
relations between attorney and client pure. Lawyers 
and suitors must be left to deal with each other like 
other persons of common sense and ordinary expe- 
rience. Suitors will occasionally be fleeced by dis- 
honest lawyers, but where one such case occurs, 
nineteen lawyers will be cheated by dishonest clients. 
There isa great deal too much of this sentimental 
nonsense in regard to the members of the learned 
professions. A physician must not advertise ; a clergy- 
man must not care for the amount of his salary; a 
lawyer must not have any pecuniary interest in the 
result of his client’s cause. We had supposed that 
the sturdy sense of our profession, in this State at 
least, had weeded out this last idea. We knew it was 
legally extinct; we hoped it was morally defunct. 
But when a high judge stigmatizes the lawyers who 
accept retainers in the way to which we refer, as 
“speculators,” and implies that they are “intoler- 
able,” we confess we fear the old folly is not quite 





dead. It is these ideas that lead to such tragedies as 
we have recorded in the case of the London barrister. 
They are “too good for human nature’s daily food,” 
at least for that portion of our profession who are 
still at the bar, and who expect from those of their 
number whom they elevate to the bench, and there 
maintain on comfortable salaries, the liberty to gain 
bread and not stones, fish and not serpents. 


a 


STREAMS AND HIGHWAYS AS BOUND- 
ARIES. 


It is a general and familiar principle that a grant 
of land bounded on a highway or stream extends to 
the center, unless the contrary intention is clearly ex- 
pressed. Thus, in Bissell v. N. Y. Central R. R. Co., 
23 N. Y. 64, it is said: “The established inference of 
law is that a conveyance of land bounded on a pub- 
lic highway, carries with it the fee to the center of 
the road, as part and parcel of the grant. * * * 
The idea of an intention in the grantor to withhold his 
interest in a highway to the middle of the street, after 
parting with all his right and title to the adjoining 
land, ought never to be presumed; and all the cases 
hold that in such a case it requires some declaration 
of such an intention in the deed, to sustain such an 
inference.” And Judge Cowen says, in Luce v. Car- 
ley, 24 Wend. 453 : “ Where the grant is so framed as 
to touch the water of the river, and the parties do not 
expressly except the river, if it be above tide one- 
half of the bed of the stream is included by construc- 
tion of law. If the parties mean to exclude it, they 
should do so by express exception.” Justice Oakley 
says, in Herring v. Fisher, 1 Sandf. 347, in respect to 
the intention to exclude the bed of the highway: 
“ Such words or specific description must be of a very 
decided and controlling character.” 

In ascertaining the intention, the whole descrip- 
tion is to be taken together, and if from any part of 
it the intention to include the bed of the highway or 
stream appears, that will prevail. Thus, in Lwee v. 
Carley, the language was, “to the east bank of the 
Onondaga river, thence south to the Onondaga river,” 
the apparent limitation to the bank, in the first part 
of the description, being explained by the second 
part, which clearly included the river. And so, in 
Hammond v. MacLachlan, 1 Sandf. 341, the language 
was, “one lot of ground, beginning on the north side 
of Hammond street,” but the return line came back 
to the starting point, “easterly on Hammond street,” 
and this was held to embrace the street to the center. 

The doctrine above expressed is of universal adop- 
tion, so far as we know, except in Massachusetts, 
where it applies to streams, but not to highways, as 
appears from 7yler v. Hammond, 11 Pick. 213, and 
Van Olinda vy. Lathrop, 21 id. 292. 

The intention to exclude the bed of the stream or 
highway has been held to be shown by the employ- 
ment of the words “bank” and “shore” in reference 
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to a stream, and “side’’ and “edge” in respect to a 
highway. Thus in Halsey v. McCormick, 13 N. Y. 
296, the language was “the bank of the six-mile 
creek.” In Sizer v. Devereaux, 16 Barb. 160, it was 
“to the Genesee road,” and thence “along the side 
of the same.” In Starr v. Child, 5 Denio, 599, it was 
“on the bank of the river, agreeable to the traverse.” 
In Child v. Starr, 4 Hill, 369, it was “to the Genesee 
river, thence along the shore of the river.” In a few 
cases the word “line” is employed with reference to 
highways. Unless used in connection with adjectives 


designating points of compass, it must mean the. 


center of the highway, as, ‘‘to the line of the street,” 
for as Judge Oakley observes, in Hammond v. Mac- 
Lachlan, “we still think a street given as a boundary 
is to be considered as a line, and not as a space, un- 
less the contrary intention clearly appears on the face 
of the deed.” But if the language were “io the 
northerly line of the street,” or “along the easterly 
line of the street,” the bed of the street would be ex- 
cluded, as was iield in Coster v. Peters, 5 Robt. 192. 
A case of mixed use of these terms is found in Jones 
v. Cowman, 2 Sandf. 237, where the language was 
“the northerly line or side of Thomas Burling’s 
lane,” and this language was held to be exclusive. 

Where express terms of exclusion are not employed, 
it has been held that mere distances will not operate 
to exclude the highway. Sherman v. McKeon, 38 
N. Y. 266. The same would undoubtedly be true of 
quantity. An exception, however, seems to prevail 
in respect to public grants. Thus in Orendorf v. 
Steele, 2 Barb. 126, the question was whether the 
patent embraced a river and certain islands, The 
description “ down along the river,” unquestionably 
would have been inclusive, but it appeared on the face 
of the patent that it was the intention of the council 
to grant one hundred acres and no more, and this was 
held predominant. 

We find a learned discussion of these principles and 
an elucidation of their reasons, in a note to Dovaston 
v. Payne, 2 Smith’s Lead. Cas. 187 (cited with ap- 
proval in Washburne on Real Property), from which 
we extract the following: “A highway on land is 
quite as much a monument, for the purpose of bound- 
ary, in legal signification, as a stream, a rock, or a 
tree. * * * If then a lot or tract of land be sold 
as bounded on a street or highway, and be further 
described by metes and distances which carry it to 
the edge of the easement, the boundary which the 
monument asserts must control that which the survey 
gives; and the boundary which the monument asserts 
is the medium filum. This would be so even if the 
two boundaries are considered as conflicting; but in 
fact in such a case there is not necessarily any differ- 
ence, for the description which brings the lot to the 
edge of the road may well be understood as a speci- 
fication of the extent, to which the land which the 
purchaser may use as exclusively his own extends, 
and adefining of the line at which the public ease- 





ment begins. But as has been remarked, if the two 
boundaries differed, the boundary which the monu- 
ment fixes must control the boundary of measure- 
ment; and therefore no violence is done to principle 
by holding that even an express proviso that the soil 
should not pass beyond the edge, should be regarded 
as repugnant and void; for if the making the street 
the boundary be an express declaration that the lot 
shall extend to the center, the subsequent restriction 
is not a limitary condition or covenant but an express 
contradiction.” 

Frequently. reference is made in grants to maps of 
the premises. In Jackson v. Defendorf, 1 Cai. 493, it 
was held that if a lot be- granted by deed, and its 
number specified with reference to a map, the whole 
lot will pass by the deed, though it be described in 
the deed as containing fewer acres than it absolutely 
does. Where the deed bounds the land on a high- 
way in language clearly excluding the road, it seems, 
however, that mere subsequent reference to a map 
cannot serve to embrace the road. Thusin Parr v. 
Troy & Boston Railroad Co., decided by the General 
Term of the Third District in 1868, and not reported, 
the boundary started “ at a point in the south-easterly 
line of Adams street,” and ran “ thence easterly along 
the southerly line of Adams street,” and the deed 
then continued, “being the easterly part of lots 42, 
44, 46 and 48, as shown dn a map of the south part 
of the city of Troy,” ete. The map exhibited the lots 
as bounded on the north by Adams street, but the 
whole description was held not to include the street. 


a 
CURRENT TOPICS. 


Now, that the Supreme Judicial Court of New 
Hampshire has been remodeled, it may be well enough 
to suggest, with all due respect, to be sure, that the 
judges of that court have for sume time passed taxed 
themselves unduly. Mr. Shirley has several times, 
in the prefatory notes to his reports, bemoaned 
the fact that the judges of that State were so severely 
worked; but it has occurred to us on due reflection 
that the said judges might themselves have “let up” a 
little if they so liked. It is very right and proper for 
judges to write opinions — opinions carefully reasoned 
out and backed up by a goodly show of authorities. 
We take, we confess, a secret pride in all such judicial 
efforts, properly executed; but we do not care to 
have them too fine spun nor too long drawn out. 
Now, it is in this particular that we think the 
Supreme Ju Jicial Court of New Hampshire has over- 
worked itself. Its judges, or some of them, have 


been so full of the law, so overflowing with the au- 
thorities and the cases, that they have poured out a 
stream of citations and quotations quite wonderful 
indeed. For instance, it is wonderful that thirteen 
pages should be filled with the discussion of the 
question as to the admissibility of evidence, whether 
a pile of lumber was likely to frighten horses, and 
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that some eighty cases should be cited thereon. 
Darling v. Westmoreland, 52 N. H. 401; or that some 
thirty-five pages should be devoted to the question 
whether to cut through a ridge bordering a man’s 
land, so as to let water thereon, was a taking of prop- 
erty within the meaning of the constitution. Haton 
v BCO&M. R. R51 N. H. 504. But still more 
wonderful and even dreadful is it, that a question of 
church property should exhaust two hundred and 
fifty pages, as it is likely to in the next volume from 
that State, if report be not a liar. The Supreme 
Judicial Court of New Hampshire has long enjoyed 
and deserved an excellent reputation for ability and 
research, but it seems to us that the expressions of 
its ability and research could be profitably curtailed. 





Since the above was written, we notice in the 
Chicago Legal News a letter from Mr. Shirley, the 
reporter of New Hampshire, relative to the changes 
in the court. He says, that the changes were not 
“ political” but grew out of a necessity recognized on 
all sides. This necessity, we infer from his note, was 
the delay in preparing opinions and in furnishing them 
for publication. We do not wonder at the delay con- 
sidering the way in which the judges elaborated their 
opinions. At the last session of the legislature a law 
was passed providing, that “at every law term, each 
judge who sits in a cause shall deliver his separate 
opinion, stating the grounds thereof briefly; and all 
the opinions so delivered shall be furnished to the 
reporter, at or before the close of such law term, and 
be published in the reports.” This is certainly a 
novel feature. The law also reduced the “law bench” 
to three judges, created a circuit court of three judges, 
and provided that substantially all civil causes shall be 
sent to referees. Of the “law bench” or Superior 
Court of Judicature, Edmund L. Cushing is Chief 
Justice, and William S. Ladd and Isaac W. Smith, 
Associates. 


The proceedings of the two meetings held this year 
in behalf of international law have scarcely more 
significance than the “ progress” report of a legisla- 
tive committee. The Institut de Droit International 
referred a draft set of rules for international arbitra- 
tion to a committee, but what was the contents of 
these rules we have nowhere seen clearly stated. As 
to the Three Rules of the Treaty of Washington which 
the Institute was to interpret, it was resolved that “to 
avoid the controversies which have arisen on the 
interpretation of these rules, it would be desirable to 
revise the expression” —a conclusion with which 
most people will agree. On the question of due dili- 
gence the Institute adopted the view that to establish 
the violation by a neutral of its duty, “there must be 
proved either a hostile intention (dolus) or negligence 
(culpa).” 





Legal affairs in England present nothing of especial 
interest. The postponement of the Supreme Court 
of Judicature bill encourages the opponents of that 
measure to hope that they can ultimately secure its 
repeal or radical amendment. The Judicature Com- 
mission, which has been in existence for several years, 
has issued its fifth and final report. The most dis- 
tinguishing feature of this commission has been its 
entire lack of unanimity. Only two of its reports, 
the first and the last, were signed by all the members, 
but even then several of the signatures were accom- 
panied by “ qualifications.” The most important fea- 
ture of the final report is that favoring the appoint- 
ment of a public prosecutor as likely to “add to the 
efficiency of the administration of criminal justice ;” 
but the commissioners concur in agreeing that “ they 
are not agreed as to the best method of constituting 
the office.” Lord Chief Justice Cockburn advocated 
the appointment of district prosecutors, similar to 
our district attorneys, to be under the supervision 
of one chief public prosecutor. 


The Association for the Reform and Codification of 
International Law,” which had its origin in New 
York, held its second annual meeting at Geneva on 
September 7, and, the correspondents say, was not 
largely attended. The proceedings opened by the 
reading of a report congratulating the conference on 
the fact that “the project which, a year ago, was a 
mere proposition in whose speedy realization a few, 
and perhaps none, had strong faith, is now a fait 
accompli, Distinguished representatives of many of 
the leading nations have assembled for the purpose 
above indicated. An international organization has 
been effected, which is, for the present, to hold annual 
meetings. Moreover, national societies, auxiliary to 
the International Association, and composed of very 
efficient and able men, have been organized in Eng- 
land, France and Italy. And it is proposed, as 
speedily as possible, to organize similar societies in 
all the principal countries. When this work shall 
have been done, prominent representatives of the 
nations will be associated in a grand international 
league, whose object will be most comprehensive and 
benign, ever to preserve the peace and promote the 
well-being of the whole family of nations.” So far 
as we have learned this was about all that was done. 


The two political parties of this State have made 
their nominations for the seat on the Court of Appeals 
Bench, made vacant by the death of Judge Peckham 
—the democrats nominating the Hon. Theodore 
Miller, now Presiding Justice of the Supreme Court 
for the Third Department, and the republicans nomi- 
nating Hon. Alexander S. Johnson, who has filled 
the vacancy, by appointment, since Judge Peckham’s 
death. Of the relative merits of these nominations 
we do not purpose now to speak; both gentlemen 
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have been long on the bench, and their qualifications 
are known to the profession, who may if they will, 
and ought to, control the election for that office, just 
as they saved the Judiciary Article of the proposed 
Constitution of 1869 from the wreck that overtook 
that instrument. In every aspect the office is 
the most important in the list of those to be filled 
this fall, and it behooves the lawyers of the State, 
laying aside for the time partisan considerations, to 
see to it that it is filled by the better man. 


One Dr. Mercer has died at New Orleans, who, it 
is possible, deserves to rank next to the celebrated 
Mr. Baxendale, as the “lawyers’ friend.” With a 
large fortune and plenty of leisure the late Doctor 
seems to have amused himself in signing, sealing, 
publishing and declaring wills, and testaments and 
codicils. Of wills and testaments, he left on record 
so many as eighteen, and of codicils he left a “neat 
collection,” perhaps “too numerous to mention,” as 
the number is not stated. Now, if these wills, testa- 
ments and codicils were olographic, the much dis- 
posing doctor deserves no professional consideration, 
but if they were, as they ought to have been, the 
work of well-feed lawyers, then indeed the bar of 
New Orleans has ample reason to mourn the untimely 
end of his testamentary labors. 

——_~@——_—_—_——— 
NOTES OF CASES. 

One would imagine that courts would display that 
“amiable consent’? which Coke commended, on so 
apparently simple a question as the right of a pas- 
senger to allow his arm to protrude from a car win- 
dow; but in fact there seems to be a hopeless conflict 
thereon. The Court of Appeals of Maryland has 
recently tried its hand at it in Pittsburgh & Connells- 
ville Railroad Co. v. Andrews, and decided that it was 
such negligence on the part of a passenger to let his 
arm project, that he could not recover for injuries by 
its coming in contact with some object negligently 
permitted by the company to be too near the track. 
The decisions are the same in New York (Holbrook 
v. The Utica & Schenectady Railroad Co.,12 N.Y. 
236); in Massachusetts (Zodd v. Old Colony Railroad 
Co., 3 Allen, 18); in Pennsylvania (Pittsburgh & Cor- 
nellsville Railroad Co. v. McClurg, 56 Penn. St. 294, 
overruling Kenard’s Case, 9 Harris, 203); in Indiana 
(UIndianapolis & C. R. R. Co. v. Rutherford, 29 Ind. 
82); in Kentucky (Louisville & N. R.R. Co. v. Sickings, 
5 Bush. 1). Butthe question has been decided the 
other way in Wisconsin (Spencer v, Milwaukee & P. R. 
R. Co., 17 Wis. 487), and in Illinois (Chicago & A. R. 
R. Co. v. Pondem, 51 Ill. 333; 3 Am. Rep. 306). The 
Wisconsin case meets the question very squarely and 
discusses it with great ability, while the Illinois case, 
though well considered, turned mainly on the peculiar 
but very sensible doctrine as to comparative negli- 
gence which has obtained in that State. 


The Supreme Court of Connecticut has recently 
decided in the case of Frost v. Plumb, 13 Am. Law 
Reg. (N. S.) 537, that “ trover joined with case” will 
lie against one who hires of plaintiff upon the Sab- 
bath day, ahorse to drive to a certain place, and who 
drives it beyond that place and by over-driving, causes 
its death ; and a dictum is contained in the opinion to 
the effect that the action would lie had the death been 
occasioned by the wrongful act within the limit for 
which the horse was hired. This dictum is subtly 
reasoned and Judge Redfield gives it the sanction of 
his approval; but we are nevertheless inclined to be 
sceptical. That the action lay for the injury to the 
horse beyond the place contemplated in the contract, 
is clear both ‘upon principle and authority. Hall v. 
Corcoran, 107 Mass. 251; 9 Am. Rep. 30; Woodman 
v. Hubbard, 5 Foster,67; Morton v. Gloster, 46 Me. 
520; but we are not so certain about the action had 
the wrong been done during the continuance of the 
bailment. The question was directly passed upon by 
the Supreme Court of Maine, in Parker v. Latner, 60 
Me. 528; 11 Am. Rep. 210 —a case, by the way, not 
referred to in the Connecticut decision — and it was 
held that an action in such case would not lie. To 
the same effect is Way v. Foster, 1 Allen, 408. 


— oe 


WHEN IS A SHERIFF ENTITLED TO POUND- 
AGE. 


Not long since a matter involving this question came 
before Mr. Justice Landon at his chambers in Schen- 
ectady. It was presented on a motion to confirm the 
report of the referee in proceedings to foreclose a mort- 
gage. The sheriff of Montgomery county had, prior 
to the foreclosure proceedings, levied upon, by virtue 
of several executions, and advertised for sale the prem- 
ises covered by the mortgage, and upon which the 
mortgage was a prior lien. The premises were sold 
under the mortgage, and, after satisfying the same, 
there was a large surplus fund, but not quite sufficient 
to discharge all the judgments. The referee reported 
against the claim of the sheriff for poundage, on the 
ground, as it was understood, that he was not entitled 
to poundage on executions which he had failed to col- 
lect, there having been no collusion or arrangement 
between the parties by which the sale under the execu- 
tions and the collection thereof were prevented. But 
the sheriff appeared and opposed the motion to con- 
firm the report, on the ground that his poundage 
should have been allowed by the referee; and Judge 
Landon decided that the sheriff had a valid claim and 
lien upon the surplus fund to the amount of his 
poundage on the several executions, and ordered the 
same paid. 

There were no cases cited by the judge in making his 
decision, nor by the counsel on the argument, so that 
to some, with what justness we shall see hereafter, the 
decision seemed mere obiter dictum. 

Although the decisions on this subject are not in har- 
mony, yet it is conceived that some general principles 
may be culled from the cases, which we may consider 
settled. 

In Parsons v. Bowdoin (17 Wend. 14), it is held that 
where property is levied upon by a sheriff by virtue of 
' an execution, and the judgmeut is subsequently satis- 
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fied by an arrangement between the parties to the pro- 
cess, the sheriff is entitled to his poundage, notwith- 
standing the property levied upon was covered with 
liens previous to the judgment to an amount exceeding 
its value. It is noticeable that in the case cited the 
execution was satisfied by an arrangement vetween the 
parties, and not by operation of law, as in the case of 
the intervention of a foreclosure, and also, that the 
court expressly declined to state, because unnecessary, 
what their decision would have been if the judgment 
had remained unsatisfied, and remarked that the cases 
of Hildreth v. Ellice (1 Caines, 192), and Bolton v. Law- 
rence (9 Wend. 435), went far enough to determine the 
case then under consideration. 

In the last case cited, several executions were issued 
at the same time to different counties upon the same 
judgment, and satisfaction was effected upon one exe- 
cution; under the other execution the other sheriff 
levied upon sufficient property to satisfy the same, and 
it was held that he was entitled to his poundage also, 
and that he might demand the same of the plaintiff. 
But this decision goes no farther than to reiterate the 
doctrine that after a levy and salisfaclion of the judg- 
ment, the sheriff is entitled to poundage, although he 
do not sell the property levied upon. To the same 
effect is Calhoun v. Lee (29 How. 3). 

In Jackson v. Anderson (4 Wend. 474), one of the 
questions before the court was, whether a sheriff hada 
right to sell the property of a defendant in an execu- 
tion for the purpose of collecting his fees, after notice 
of satisfaction of the judgment, and it was decided 
that he had no such right; and also, that he must look 
to the plaintiff or his attorney for them. Moreover, it 
was held that the sheriff had no interest in the judg- 
ment which would authorize him to interfere with or 
control any settlement or arrangment which the par- 
ties might think proper to make. The sheriff’s fees 
ure no part of the judgment. They are but an inci- 
dent to it. This, therefore, seems to militate against 
the doctrine that the sheriff has an equitable lien upon 
the property levied upon for his fees, and that this lien 
follows the property when converted into money, and 
attaches in its order to the funds finally realized from 
the sale; which principle is also promulgated in case 
of Bank of Whitehall v. Weed & Smith (8 How. 109). 

Thompson, J., in Adams v. Hopkins (5 Johns. 253), 
approves the construction given to English statutes in 
regard to this question, and says, that under these 
statutes it has been considered settled that the sheriff 
was entitled to his poundage on executing a ca. sa., 
without making it depend upon the sum which the 
plaintiff should ultimately recover of the defendant. 

If, then, this dictum were to govern, it would follow 
that a sheriff is entitled to his fees on execution 
whether the same be satisfied or not. In this case, 
moreover, the defendant was discharged under the in- 
solvent act; thus the proceedings may be said to have 
been terminated by operation of law. 

In Hoyt v. Phillips (1 Sweeney, 76), it is held that 
where an execution had been levied upon property 
sufficient to satisfy the judgment, and the judgment 
was compromised for less than the whole amount, the 
sheriff was nevertheless entitled to poundage upon the 
whole amount of the judgment; and also, that the 
243d section of the Code, which restricts the computa- 
tion of poundage to the amount received in settlement, 
relates exclusively to judgments in attachment suits. 
But in Campbell v. Cothran (65 Barb. 534; 1 N.Y. Sup. 70) 
it is held that when a judgment has been reduced in 





amount, by the court, on appeal, even after levy mude 
upon an execution issued on it, the sheriff is entitled to 
his fees or poundage only on the amount to which the 
judgment has been reduced; where he has been noti- 
fied of such reduction and has collected only the re- 
duced amount. This decision is based upon section 
243 of the Code, which, according to Hoyt v. Phillips, 
supra, relates solely to attachments, and the court 
say: ‘‘It is not to be supposed that the legislature in- 
tended to lay down one measure of compensation 
for executions on judgments in attachment cases and 
another for executions in other cases,’ and thereby 
conflicting with Hoyt v. Phillips in substance, though 
not referring to it in terms. There is this distinction, 
however, between the cases: in the former the amount 
was reduced by the compromise of the parties, while 
in the latter the reduction was made by the court on 
appeal; and there may be some reason for this dis- 
tinction in the decisions, for it does not seem unjust 
for parties to make good by payment what their own 
acts have deliberately caused. But the construction 
given to section 243 in the former is flatly combatted 
by the latter, thus showing that whether the reduction 
be made by compromise or the court, the fees must be 
computed upon the amount actually paid. 

In Crofut v. Brandt (46 How. 481), we have a decis- 
ion which sheds some light on the mortgage case. It 
is held there that where the sheriff had levied upon 
sufficient property to satisfy the execution and ad- 
vertised for sale, and while the sale was in progress, it 
was stopped by an injunction, and whatever deposits 
had been made by purchasers were refunded, the 
sheriff was entitled to poundage on the whole amount 
of the execution. Here, then, we have a case in which 
the proceedings to collect were terminated, as in the 
mortgage foreclosure, by operation of law, or by the 
intervention of counter-legal proceedings. 

If the judgment has been paid the sheriff has no lien 
upon the property he levies upon for any fees whatever. 
Croft v. Merrill (14 N. Y. 456); Jackson v. Anderson 
(4 Wend. 474); Sherman v. Boyce (15 Johns. 443). In 
these cases the doctrine of equitable lien, urged in the 
mortgage case, is again combatted, and the cases cited 
seem to settle the question the other way. But the 
only distinction, as regards the present question, to be 
observed in this case and the cases reported, is this: 
in the former a settlement was consummated by opera- 
tion of law, while in the latter the settlement or ter- 
mination of the case was effected by act of the parties. 
The question, then, is whether it is of any consequence 
how the case is settled or terminated to entitle the 
sheriff to his poundage; and that this distinction is of 
no importance is expressly decided in Boswell +. Ding- 
ley (4 Mass. R. 413), and Pixley v. Butts (2 Cow. 422). In 
the latter case the court say: ‘‘The officer is entitled 
to his fees when by the act of the plaintiff or the opera- 
tion of law he is prevented from collecting the 
money.” 

Notwithstanding some want of harmony in the cases, 
it is safe to say that the following principles have been 
eliminated from the debris of the legal conflict on this 
question, and that they may now be considered estab- 
lished : 

1. Where a sheriff makes a levy and the judgment 
is subsequently satisfied by an arrangement between 
the parties, or by operation of law, the sheriff is enti- 
tled to his poundage. 

2. A sheriff has no right to sell the property of a de- 
fendant in an execution for the purpose of collecting 
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his fees, after notice of the satisfaction of the judg- 
ment, but must then look to the plaintiff or his attor- 
ney for them. 

8. The sheriff has no interest in the judgment which 
authorizes him to interfere with any settlement which 


the parties may make. He has no lien for his fees, 
either upon the judgment or the property levied upon, 
after the judgment has been satisfied. 

4. Where, after levy upon property sufficient to sat- 
isfy the execution, the judgment is reduced by the 
court, or by the parties, in the absence of collusion. or 
fraud, the sheriff is entitled to his fees or poundage 
only on the amount to which the judgment has been 
reduced. F. F. W. 


—+e—__—_—_- 


LIABILITY OF BANK ON CASHIER’S INDORSE- 
MENT — INDORSEMENT FOR TRANSFER. 





CIRCUIT COURT OF THE UNITED STATES — DIS- 
TRICT OF MASSACHUSETTS. 


MATTHEWS V. MASSACHUSETTS NATIONAL BANK. 


[September 3, 1874.] 


The defendant loaned money to C., takingin good faith, as 
security therefor, what ge aes pe to be a certificate of 
two hundred shares of the stock of a railroad company 
issued by the company to the bank, but which 
forgery <! Cc. C. paying the loan, the cashier of de- 
fendant, for the purpose and with the intent of restor- 
ing the certificate to C., returned it to him with his 
signature in blank as cashier to the printed form of 
transfer on the back. Subsequently C. obtained a loan 
from plaintiff, giving the said certificate as collateral. 
The forgery having been discovered, plaintiff brought 
action against defendant for the damages sustained by 
him. Held, that the signature of the cashier bound the 
bank, and that the bank by that signature so far war- 
ranted the genuineness of the certificate as to be estop- 
ped from setting up the forgery as a defense. 


was a 


SHEPLEY, J.—The defendant, the Massachusetts 
National Bank, loaned to one James A. Coe $22,000, 
payable on call with interest, taking from him his mem- 
orandum of indebtedness for that sum with, as collat- 
eral security therefor, what purported to be a certifi- 
cate of two hundred shares of the capital stock of the 
Boston and Albany Railroad Company issued to said 
Massachusetts National Bank, as collateral. 

This instrument was originally a genuine certificate 
for two shares of the capital stock of the Boston and 
Albany Railroad Company issued to H. E. Coe, but by 
false and forged erasures and interlineations had been 
so altered as to purport to be a certificate for two hun- 
dred shares of its stock issued by said railroad corpo- 
ration to the Massachusetts National Bank, as col- 
lateral. 

The bank received the said certificate in good faith 
and without any suspicion of its fraudulent charac- 
ter, and in supposed fulfillment of the promise of James 
A. Coe to give as security for the loan aforesaid two 
hundred shares of the capital stock of said railroad 
corporation. 

Subsequently, upon payment by said Coe to the bank, 
he received back his memorandum of indebtedness, 
and the cashier of the bank, for the purpose and with 
the intention of restoring the collateral to Coe, re- 
turned to him the fraudulent certificate, with the 
usual printed form of transfer on the back thereof, 
signed by H. K. Frothingham, cashier of said bank, in 
blank. 

About two weeks after the surrender by the bank of 
this certificate to Coe, with the transfer in blank of the 
cashier on the back of it, the plaintiff, Matthews, pur- 
suant to his agreement to loan Coe $25,000 on call 








with interest, received from Coe, in good faith, the 
said fraudulent certificate with the blank assignment 
on the back thereof, supposing the same to be a gen- 
uine certificate for two hundred shares of said stock 
issued by the corporation and duly transferred and as- 
signed so as to enable him to obtain a new certificate 
therefor in his own name, and on receipt thereof loaned 
the sum of $25,000. The signature of the cashier was 
well known to Matthews, who correctly supposed the 
signature on the blank assignment to be genuine. Coe 
was tried and convicted for obtaining money by false 
pretenses, and indictments for forgery are now pend- 
ing against him, and he has been declared bankrupt. 
The next day, or very soon after the day when the 
money was loaned by Matthews,’ the fact first became 
known to plaintiff and defendant of the fraudulent 
alteration of the certificate before it came into pos- 
session of defendant, and plaintiff thereupon notified 
the bank that he should hold it responsible for any loss 
sustained by him by reason of the premises. This ac- 
tion is brought for the recovery of the damages thus 
sustained. 

The real question presented in the case is whether 
the bank by signing the blank transfer has so far war- 
ranted the genuineness of the certificate that it is 
estopped from setting up the forgery as a defense to 
this action. 

Defendant denies that the cashier had authority or 
right to bind the bank by the contract declared on. 

Cashiers of a bank are held out to the public as hav- 
ing authority to act according to the general usage, 
practice and course of business conducted by the bank. 
Their acts, within the scope of such usage, practice 
and course of business, will in general bind the bank 
in favor of third persons possessing no other knowl- 
edge. Morse, Jr., et al. v. Mass. Netional Bank, U. 
8. C. Ct., Mass. Dist.; Minor v. The Mechanics’ Bank, 
1 Pet. 70; Merchants’ Bank v. State Bank, 10 Wall. 604. 
One of the ordinary and well known duties of the 
cashier of a bank is the surrender of notes and securi- 
ties upon payment, and his signature to the necessary 
transfers of securities or collaterals when in the form 
of bills of exchange, choses in action, stock certificates, 
or similar securities for loans, which are personal prop- 
erty, is an act within the scope of the general usage, 
practice and course of business in which cashiers of a 
bank are held out to the public as having authority to 
act. Undoubtedly the ordinary duties of a cashier do 
not comprehend the making of a contract which in- 
volves the payment of money, without an express au- 
thority from the directors, unless it be such as relates 
to the usual and customary transactions of the bank. 
But the transfer of certificates of stock held as col- 
lateral is certainly one of the usual and customary 
transactions of banks, and the public would be no 
more likely to require evidence of a special authority 
to the cashier to make such transfer than of a special 
authority to draw checks on other banks, or to per- 
form any other of the daily duties of his office. 

The signature of the cashier must therefore be con- 
sidered as the signature of the bank, and the question 
returns whether such blank assignment on the back 
of the certificate by the bank be so far a warranty of 
the genuineness of the certificate that the bank is 
estopped from setting up the forgery as a defense. In 


the case of forged negotiable instruments it is well 
settled that the indorser warrants that the instrument 
itself and the antecedent signatures thereon are gen- 





uine. 


Story on Promissory Notes, §135; State Bank 
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vy. Fearing, 16 Pick. 533; Hortsman v. Henshaw, 11 
How. 184; Cricklow v. Parry, 2 Campb. 182; Canal 
Bank v. Bank of Albany, 1 Hill, 287. The indorser’s 
liability in these cases is properly placed upon the 
ground of estoppel. ‘‘This proceeds,” says Judge 
Story, ‘upon the intelligible ground that every indor- 
ser undertakes that he possesses a clear title to the 
note deduced from and through all the antecedent in- 
dorsers, and that he means to clothe the holder under 
him with all the rights which by law attach to a regu- 
lar and genuine indorsement against himself and all 
the antecedent indorsers. It is in this confidence that 
the holder takes the note without further explanation, 
and if each party is equally innocent and one must 
suffer, it should be the one who has misled the confi- 
dence of the other, and by his acts held out to the 
holder that all the indorsements are genuine and may 
be relied on as an indemnity in case of the dishonor 
thereof.’’ This isa statement of the grounds upon which 
the rule of law rests as applicable to negotiable instru- 
ments, but the reasoning would seem to apply with 
equal force and pertinency to the case of a transfer of 
a certificate of stock by indorsement in blank. Stock 
certificates are sold in open market like other securi- 
ties and form the basis of commercial transactions. In 
the language of Mr. Justice Davis, in Bank v. Lanier, 
11 Wall. 377, “* Although neither in form or character 
negotiable paper, they approximate to it as nearly as 
practicable.” In Leitch v. Wells, 48 N. Y. 613, it is 
said, **Since the decision of the case, McNeil v. Tenth 
National Bank, certificates of stock, with blank assign- 
ments and powers of attorney attached, must be 
nearly as negotiable as commercial paper.’ The 
common practice of passing the title to stock by de- 
livery of the certificate, with the blank assignment 
and power, has been repeatedly proved and sanctioned 
in cases which have come before the courts in New 
York. In New York and New Haven Railroad Co. v. 
Schuyler, 34 N. Y. 41, the rights of parties claiming 
under such instruments were fully recognized by the 
court, and sych mode of transfer was shown to be the 
common practice in the city of New York. It is well 
settled that the form of assignment printed on the 
back of stock certificates, when signed in blank, may 
be filled up by a subsequent purchase of the stock. 
Kortright v. The Commercial Bank of Buffalo, 20 Wend. 
91 and 22 id. 348; Bridgeport Bunk v. N. Y. & N. 
R. R. Co., 30 Conn. 273. 

The certificate in this case, as it came from the 
bank, contained on the same piece of paper, and on 
the back of the certificate a blank assignment, which 
was all that was necessary to transfer the title of the 
stock as between the parties. The defendant must, 
therefore, be held to have intended and agreed that 
whoever should present the certificate so issued from 
the bank, with the assignment executed in blank, 
should be entitled to fill up the blanks with his own 
name, and to have a transfer of the stock made to him- 
self on the books of the company. The certificate, 
accompanied with the transfer, executed in blank, has 
a species of negotiability of a peculiar character, but 
one well-recognized in commercial transactions and 
and judicial decisions, and absolutely essential in the 
usage and necessities of modern commerce to make 
such certificates available in commercial transactions. 
Even when such blank assignments, or powers of at- 
torney to transfer stock, are under seal, the blanks 
may be filled up according to the agreement of the 
parties at the time. Bridgeport Bank vy. N. Y. & N. 














H. R. R. Co., 30 Conn. 274-5; Redfield on Railways, 
§ 35, and cases cited. The decisions to the contrary in 
the English courts have not been followed in this 
country, and they were influenced not merely by a 
rigid adherence to the technical rules of the common 
law in relation to instruments under seal, but by the 
policy of the stamp system. But the case of Walker 
v. Bartlett, 36 Eng. L. & Eq. 368, and later English de- 
cisions, recognize the validity of blank transfers of 
stock, and that such transfers of stock impose upon 
the holder of them the obligation to pay calls upon 
the shares while they remain his property. [n Kort- 
right v. The Buffalo Commercial Bank, 20 Wend. 93, 
speaking of the filling up of a blank transfer of stock 
and power of attorney, Nelson, C. J., after stating 
that this is in strict conformity with the universai 
usage of dealers in the negotiation and transfer of 
stocks according to the proof in the case, goes on to 
say: ‘‘ Even without the aid of this usage, there could 
be no great difficulty in upholding the assignment. 
The execution in blank must have been for the express 
purpose of enabling the holder, whoever he might be, 
to fillit up. If intended to have been filled up in the 
name of the first transferee, there would have been no 
necessity for its execution in blank— Barker might 
have completed the instrument.”’ 

The right to fill the blank ina blank transfer of stock 
is recognized by the Supreme Court of Massachusetts 
in Sewall v. The Boston Water Power Co., 4 Allen, 277. 

Matthews clearly had the right, having advanced the 
sum of $25,000 upon the supposed security of this blank 
assignment of stock, to fill up the blank with his own 
name and with the place of his residence and whatever 


* was necessary to make the instrument complete as an 


assignment and transfer to him of the shares described 
in the certificate. The case finds that the cashier 
signed the assignment in blank for the purpose and 
with the intention of restoring the pledge to Coe. But 
even if he went further and agreed with Coe that Coe 
should fill the blank with his own name, such private 
understanding between him and Coe would not have 
affected the rights of third parties who parted with 
their property in good faith without negligence upon 
the faith of the certificate of the cashier that the bank 
undertook to assign, and did assign, to whoever might 
be the lawful holder of the instrument, the amount of 
stock described therein. 

As above quoted from C. J. Nelson, “‘If intended to 
have been filled upin the name of the first transferee, 
there would have been no necessity for its execution 
in blank’ — Frothingham *‘ might have completed the 
instrument.’? What possible explanation can be given 
of the course of the cashier in giving to Coe an assign- 
ment in blank rather than a transfer to Coe himself, 
other than to enable Coe to dispose of the certificate so 
that the holder could take his title directly from the 
bank and that the instrument might be used according 
to the well known usage of dealing with stock certifi- 
cates, passing from one purchaser to another without 
the inconveniences and delays consequent upon mani- 
fold transfers on the records of the corporation ? If 
the bank intended to limit the assignment to a particu- 
lar assignee, or to a less number of shares than the 
number described in the certificate, the limitation 
should have appeared in the assignment. The assign- 
ment in blank purports to assign what is described in 
the certificate to the lawful holder whoever he may be 
who may fill the blank. The signature is given for the 
purpose of transferring title and whenever the blank 
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is filled a contract of sale is established between the 
party who has signed the blank assignment and the 
person whose name is rightfully filled in as assignee. 
It is contended in behalf of the bank that the trans- 
fer in blank created no liability or obligation on the 
part of the bank to Matthews because the circum- 
stances under which the certificate was received by the 
bank and surrendered to Coe indicate clearly that the 
act of the cashier in signing and transferring the cer- 
tificate to Coe was performed with the intention of 
restoring the pledge to Coe in discharge of the duty 
of the bank as pledgee after the purposes of the pledge 
were answered, and not with any purpose of a sale of 
the certificate or the stock supposed to be represented 
by it. But there is nothing in the case to show any 
knowledge on the part of Matthews of any such inten- 
tion on the part of the cashier. The certificate pur- 
ports to be a certificate that the bank held the shares 
as collateral, but does not show that they were collat- 
eral, for a debt of Coe’s to the bank. Sucha certificate 
of stock with the transfer in blank of a responsible 
bank might, in the ordinary course and usage of deal- 
ing in stocks, pass through the hands of many succes- 
sive purchasers. The possession of the certificate 
would afford no indication that the holder of it was 
the person who had originally transferred it to the 
bank as collateral. If Coe had consented to a sale by 
the bank of the collateral to pay his debt, or if the 
bank had in any way acquired the right to sell it and 
had sold it, if the assignment had been in blank, the 
purchaser would have been in the same condition, and 
Matthews, in dealing with such a purchaser, would 
have received no better evidence of title against the 
bank than he received from Coe. Had the bank de- 
sired to sell this stock and placed it in the hands of a 
broker with a blank transfer in the usual course of busi- 
ness, Matthews in buying from the broker would have 
received no better evidence of title against the bank 
than in the present case. The mere words *‘as collat- 
eral”? in the instrument do not tend to put the pur- 
chaser on inquiry, except so far as relates to the author- 
ity of the bank to dispose of the collateral as between 
the bank and its debtor. If this inquiry had been 
made it would only have resulted in the information 
that the assignment was made in its actual form by the 
joint act and consent of the debtor and the bank. The 
name of the pledger was not stated in the certificate 
as is required by the statute of Massachusetts. Genl. 
Statutes of Massachusetts, chap. 68, sec. 13. In fact 
if Matthews had gone to the bank to make inquiries 
he could only have learned that Coe having paid his 
debt to the bank the certificate had been surrendered 
to him by the bank with a transfer in blank. There 
would have been nothing in this information to lead 
him to doubt the genuineness of a certificate to which 
the bank had given currency by its signature, and on 
the faith of which he would have learned the bank had 
loaned $20,000 which bad been paid. The bank or the 
cashier did not then doubt the genuineness of the in- 
strument, and no inquiry at the bank would have 
inspired doubts in the mind of Matthews, there being 
no such doubts in the minds of the officers of the bank. 
Nor is it perceived how the bank can contend with any 
show of reason that Matthews was negligent in not in- 
quiring at the office of the railway corporation. If the 
duty of making such an inquiry was incumbent on any 
one it was surely incumbent on the bank to ascertain 
the genuineness of the instrument before they gave 
currency to it and lulled suspicion and doubt by the 


responsibility of their own signature. The answer to 
all the positions taken by the defendant as to notice to 
Matthews from the words “as collateral ”’ in the instru- 
ment, is that there is nothing to connect Coe with those 
words. Thereis nothing on the face of the papers and 
there was nothing in the fact of the possession of the 
instrument by Coe to show that he was the person for 
whose debt the stock was held as collateral. 

Had not Mattbews a right to suppose upon receiving 
this certificate authenticated by the signature of the 
bank, that they had obtained the certificate themselves 
from the railroad company in the usual way, thus pre- 
venting the possibility of fraud or forgery before re- 
ceiving as collateral fora loan and before authenticating 
it with their signature? It is difficult to see in what 
respect Matthews was negligent. 

The defendant, on the other hand, negligently placed 
confidence in Coe to obtain a transfer from the railroad 
company of the two hundred shares on which they 
loaned the sum of $22,000, instead of taking their cer- 
tificate directly from the company. But the negligent 
act which especially imposes upon them a liability in 
this case, is that they delivered the forged instrument 
to Coe, authenticated by their signature in blank toa 
transfer, thus giving to it a currency and negotiability 
which it would not have possessed had they made the 
transfer directly to Coe. Thus the bank put it in the 
power of Coe to commit the fraud on Matthews on 
which this suit is founded. 

In McNeil v. The Tenth National Bank, the language 
of the opinion is precisely applicable to a case like the 
present. ‘‘Such then being the nature and effect of 
the documents with which the plaintiff intrusted his 
brokers, what position does he occupy toward persons 
who in reliance upon those documents have, in good 
faith, advanced money to the brokers or their assigns 
on a pledge of the shares? When he asserts his title, 
and claims as against them that he cannot be deprived 
of his property without his consent, cannot he be truly 
answered that by leaving the certificate in the hands 
of his brokers accompanied by an instrument bearing 
his own signature which purported to be executed for 
a consideration, and to convey the title away from him, 
and to empower the bearer of it irrevocably to dispose 
of the stock, he in fact ‘substituted his trust in the 
honesty of his brokers for the control which the law 
gave him over his own property,’ and that the conse- 
quences of a betrayal of that trust should fall upon 
him who reposed it, rather than upon innocent 
strangers from whom the brokers were thereby enabled 
to obtain their money?’ If the bank only intended 
to revest in Coe whatever it acquired from him, it 
would have been perfectly easy to have limited the 
transfer to that extent only. A private understanding 
that such was the intention between Coe and the cash- 
ier could not affect the right of those who, if misled, 

were misled by the acts of the bank. If the bank. by 
giving Coe the transfer in blank with their signature, 
exhibited him to the money-dealing public as having 
the competent right of pledge and disposal with all the 
usual evidences of such right, it substituted their trust 
in the honesty of Coe for the control which the bank 
should have exercised itself over the transfer of the 
instrument, and should suffer the loss consequent upon 
his betrayal of the trust, rather than to suffer it to fall 
upon an innocent stranger. ‘ 

If the conditions upon which the apparent right of 
control which the bank conferred upon Coe were not 





expressed on the face of the instrument, but remained 
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in confidence between the bank and Coe, the case is 
not distinguishable in principle from that of an agent 
who receives secret instructions qualifying or restrict- 
ing an apparently absolute power. Jarvis v. Rogers, 
15 Mass. 389; Pickering v. Burk, 15 East, 38; Fatman 
v. Loback, 1 Duer, 354; N. Y. & N. H.R. R. Co. v. 
Schuyler, 34 N. Y. 41. 

One of two innocent parties must suffer in this case 
by the fraud of Coe. Under similar circumstances, 
courts have repeatedly held that the party must suffer 
who has exhibited the greater degree of negligence. 
The leading case on the indorsement of bills of lading, 
Lickbarrow v. Mason, 2 Term Rep. 63, is an authority 
on this point. See, also, Lobdell v. Baker, 3 Metc. 469; 
Polhill v. Waller, 3 Barn. & Adol. 114. 

The bank is precluded from setting up the fact of 
the forgery of the instrument, because it would bea 
wrong on its own part and an injury to others whose 
conduct has been influenced by the acts and omissions 
of thebank. Swayne, Justice, in Merchants’ Bank v. 
State Bank, 10 Wall. 645, says, ‘‘ Estoppel in puis presup- 
poses an error or a fault, and implies an act in itself 
invalid. The rule proceeds upon the consideration 
that the author of the misfortune shall not himself es- 
cape the consequences and cast the burden upon 
another.’”’ Mr. Justice Clifford recognizes this prin- 
ciple in his dissenting opinion in that case: “If a bank 
may be held liable in any case upon a certificate of their 
cashier that a check is good when they have no funds 
of the drawer, it is not because the cashier is author- 
ized to make such certificate, but because the bank is 
bound by his representation, notwithstanding it is 
false and unauthorized.’’ An estoppel is a salutary 
rule which prevents a man from proving that to be 
false which he has once represented to be true, when 
others have acted on the faith of his representation. 

The fact that Matthews has also a right of action 
against Coe, who is a convict and a bankrupt, does not 
preclude him from a remedy against the bank. Gurney 
v. Wormsley, 4 El. & Bl. 133. 

Upon the facts as agreed in this case, the plaintiff is 
entitled to judgment, and, according to the agreement 
of parties, the case is to be referred to an auditor to 
assess the damages. 


—_-+-- —_—_ 
COURT OF APPEALS ABSTRACT. 


BUILDING CONTRACT. 


Breach of by delay: waiver of breach: measure of 
damages.— Defendant R. entered into a contract with 
F. to do the mason work on certain buildings he was 
erecting, the mason work to be finished April 1, 1872. 
F. did not complete it until the first of July. After 
the expiration of the time, defendant allowed F. and 
his sub-contractors to proceed with the work, and he 
made payments under the contract. Plaintiff was one 
of F.’s sub-contractors, and brought this action to 
foreclose a mechanics’ lien he had upon the property. 
Held, that F. was liable to defendant R. for the dam- 
ages resulting from the breach of the contract, by de- 
lay in finishing the work, and that R., by permitting 
F. to complete the work after the time fixed for its 
completion had expired, did not forfeit his right to 
damages. That the damages were the value of the use 
of the buildings while defendant was deprived of their 
use in consequence of the delay. Ruff v. Rinaldo. 
Opinion by Grover, J. 








PRACTICE. 


1. This action was brought to recover an amount fixed 
as liquidated damages in a contract between plaintiff's 
testator and defendant. The evidence on the trial was 
uncontradictory, yet conflicting inferences could be 
drawn therefrom. Plaintiff's counsel requested the 
court to direct a verdict for plaintiff, which request 
was refused. Held, no error; that to make the ques- 
tion one of law the facts, not simply the evidence, must 
be undisputed. Smith, executrix, etc., v. Coe. Opin- 
ion by Church, Ch. J. 

2. This is an appeal from an order of the General Term 
reversing a judgment in defendant’s favor, entered 
upon the report of a referee. The order of reversal 
does not state that the judgment was reversed upon 
questions of fact, although from the opinion of the Gen- 
eral Term it appears it was. Held, that under section 
272 of the Code, this court must consider the reversal 
to have been on questions of law, and not of fact, and 
as the referee's findings were not entirely unsupported 
by evidence, the order of the General Term must be 
reversed. Thornton et al. v. Autenreith. Opinion by 
Rapallo, J. 

3. This was an action by one of several joint owners 
of a vessel against his co-owners. No owner was inter- 
posed and it was necessary for the information of the 
court to take and state an account before judgment. A 
reference was ordered for that purpose and the referee 
made a report, and defendants filed exceptions to the 
reports which were overruled and a judgment was en- 
tered, and the judgment was appealed from by defend- 
ants. Held, that the referee’s report had the effect of 
a special verdict (Code, § 272), and the appeal brought 
up the question whether the facts reported were suffi- 
cient to sustain the judgment; and upon a case with 
exceptions joined with the report, errors of law on the 
part of the referee could be reviewed. Also held, that 
in an action for relief a demurrer having been inter- 
posed and overruled, and no answer having been put 
in, the material facts stated in the complaint must, for 
the purposes of the action, be taken as true (Code, 
§ 168), and the plaintiff does not lose the benefit of this 
evidence by introducing testimony and allowing the 
defendants to do so without objection. All the evi- 
dence must be taken and considered together by the 
court or referee. 

The granting of an extra allowance in such a case by 
the court below is within its power and is discretion- 
ary, and this court vtannot interfere with the exercise 
of such discretion. Darling v. Brewster et al. Opinion 
by Folger, J. 

PROMISSORY NOTE. 


1. Consideration: compounding felony: preswmp- 


tion. — This was an action upon a promisory note 
given by defendant C. to the order of defendant 
E. and indorsed by him to plaintiff’s cham erlain. 


The answer alleged that the note was given to settle 
a claim against defendant E., for the conversion of 
certain bonds belonging to plaintiff, and upon an agree- 
ment not to prosecute him criminally therefor. The 
action was tried before a referee, who found that E., 
converted the bonds; that C., at the request of H., one 
of plaintiff’s water commissioners, signed the note to 
save KE. from acriminal prosecution for the conversion 
of the bonds; and he found asa conclusion of law, that 
the consideration was illegal and the note was void. 
Held, error; that as it did not appear that H. was 
authorized to act for plaintiff or to agree that E. 
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should not be prosecuted, or that H. received the note 
or delivered it to plaintiff, or that he ever had it in his 
possession, or that he was instrumental in procuring 
it, and it appearing that plaintiff had a valid demand 
against E., it will be presumed that the note was 
received in consideration thereof, rather than in pur- 
suance of an unlawful agreement with H. City of 
Cohoes v. Cropsey, impl’d, etc. Opinion by Folger, J. 
2. These actions were brought upon various joint 
and several promissory notes of which defendant’s in- 
testate, M., was one of the makers. It appeared that 
the act incorporating the town of Oakland, California, 
invested its board of trustees with power to regulate 
ferries, etc., and to authorize the construction of the 
same. March 12, 1853, said trustees granted to C. the 
exclusive right to establish and maintain a ferry be- 
tween Oakland and San Francisco, for twenty years. 
At that time, C. owned the water front in said town, 
and the wharves and piers. October 21; 1854, C. entered 
into a written agreement with defendant’s intestate, 
M., and assigned to him all the rights under said grant, 
with the exclusive use of the docks, wharves, piers, etc., 
necessary for the ferry purposes. M. and his associates 
agreed to furnish the boats and run the ferry in accord- 
ance with the license from the town, and to pay C. six 
per cent of the gross receipts. The ferry was run un- 
der this agreement for several years, and the notes in 
suit were given for a portion of the percentage agreed 
to be paid. After the ferry was opened, another ferry 
was established, and a suit brought to restrain the 
owners of the new ferry from running their boats, and 
it was decided that the town of Oakland was not 
authorized to grant the exclusive privilege to C. The 
defense here is a want of consideration; that as the 
town of Oakland contracted to transfer an exclusive 
privilege which it had no authority to do, the agree- 
ment between it and C. was wholly illegal and void, it 
being an attempt to establish a monopoly. Held, that 
the license of the town was good to the extent of the 
right of the town; that the assignment thereof to M. 
and his associates only purported to convey the rights 
acquired by C. under the license, and that if the assign- 
ment furnished no consideration, the exclusive use of 
the docks, etc., did; and that M. was not justified in 
retaining the percentage of the receipts agreed to be 
paid over, as the agreement was binding upon him as 
long as he acted under it. Hall v. Minturn, adminis- 
trator, etc. Opinion by Rapallo, J. 


REFERENCE. 


Agreement as to time of the report: termination of 
reference under § 273 of Code: taxation of costs.— 
This action was tried by a referee, and upon final 
submission thereof, an oral agreement was made in 
open court upon the trial, giving an indefinite exten- 
sion of time within which the report might be made 
and delivered. The cause was submitted April 9, 1869; 
October 28, 1872, defendant’s attorneys served notice of 
their election to terminate the reference under § 273 of 
the Code. November 19, 1872, the referee made and 
delivered his report, awarding judgment in favor of 
plaintiffs. Plaintiffs’ attorney noticed his costs for 
taxation, which defendants opposed on the ground 
that the reference was terminated by their notice, and 
the report was void. /ield, that the reference could 
not be terminated in the manner prescribed in § 273 of 
the Code. Jt seems that the proper practice in such 
case, in order to terminate the extension, is to serve 








unless the report is made within a specified reasonable 
time, the reference will be deemed ended. Gregory v. 
Cryden, 10 Abb. 289, distinguished. Also held, that on 
the taxation of costs, the clerk had nothing to do with 
the question whether the referee’s report was regularly 
obtained; his decision awarding judgment stands be- 
fore the clerk as the mandate of the court, and until 
vacated or set aside, on proper application to the court, 
its direction must be obeyed. Ballou et al. v. Parsons 
etal. Affirmed on opinion of Bockes, J., below. 


WATER PRIVILEGE. 


Grant of: construction of deed. —This was an action 
for a breach of covenant in a grant of land with a grist 
and flouring mill and machinery therein. The deed 
conveyed the premises, ‘‘ together with the privilege of 
taking from the mill-race 375 cubic inches of water 
under a thirteen feet head at all times when there shall 
be so much water in said race more than shall be nec- 
essary to drive advantageously the grist-mill, upon 
above-described premises, with two run of stones, one 
saw-mill, as the same is now used on said race, the 
camp factory, the furnace, the carding and cloth-dress- 
ing establishment, and the planing mill, as said fur- 
nace, carding and cloth-dressing establishment and 
planing mill are now used.’ The grantee was to bear 
the proportion of necessary expenses of repairing and 
rebuilding the dam, abutments, gates and race used to 
conduct the water, which the said quantity of water 
should bear to the whole quantity of water used for 
machinery on said race. The grantee was to have the 
preference in the use of water for two run of stones 
over all other machinery on the race, and had the right 
to clear out and deepen the tail-race at any time. De- 
fendant covenanted and agreed to furnish the said 375 
cubic inches of water at all times, except in time of 
drought, and such time as was required to repair the 
dam, etc. During the winter the race was obstructed 
by ice and slush and gave only a head of eleven feet six 
inches. The referee found that plaintiff was entitled 
to an amount of water equal to 375 inches under ahead 
of thirteen feet save in time of repairing and drought, 
and that defendant was not bound to reconstruct or 
raise the dam so as to give that head, but that the 
covenant was satisfied by furnishing the amount of 
water under a less head, and found that the defendant 
did not furnish the water thus covenanted for. Held 
(Allen, J., dissenting), that the grantee was entitled to 
so much water as would pass through a space of 375 
inches under pressure of a head of thirteen feet and 
all over and above what was necessary to run the mills, 
and not simply what would be left thereof after de- 
ducting what should be used by the owners of the 
prior right in the exercise thereof; and that defend- 
ant was bound to make reasonable efforts to remove 
ice and slush, which stopped up the race, and that 
plaintiff was liable for his proportion of the expense 
thereof. Grover, J., held that plaintiff was entitled to 
his quantity of water discharged under a head of 
thirteen feet, not simply to the amount that would be 
discharged under that head to be taken at a less head 
and that defendant was bound to raise his dam to give 
that head. As plaintiff did not appeal this question 
was not presented. Torrence et al. v. Conger. Opinion 
by Grover, J. 


—_—<>—__— 


The Union College of Law in Chicago opens October 
5, with a faculty including Judges Trumbull, Doolittle 





notice upon the opposite party and the referee, that 





and Booth, and Professors Denslow and Myers. 
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CONVICTION OF AN ENGLISH COUNTY 
COURT JUDGE. 

On Tuesday, Mr. R. V. Williams, County Court judge 
and a magistrate, was summoned before the magistrates 
of Rhyl, by Edward Powell, a car driver, for an assault. 
The. defendant was in court before any of the other 
magistrates arrived, and, on seeing the complainant 
enter, said to the police ‘‘ Is that the man ?”’ On being 
informed that he was, the defendant went on to say: 
“T sentence you to seven days’ imprisonment in the 
gaol at Mold. You interrupted me when | was coming 
to this court, and by Act of Parliament I have the 
power to send you to gaol without any evidence or any 
inquiry whatever. But I will tell you the story. I 
came here with a very spirited horse, and I was close 
to the curb stone, on the right side of the road, and 
you were coming on the wrong side. I called upon 
you to go on and you told me to go on instead.” 

Powell— No; nothing of the sort. 

Mr. Vaughan Williams — You utter the grossest false- 
hood. After calling to you I merely touched you lightly 
on the shoulder with the whip, which I had a perfect 
right to do, or to use any force necessary to remove 
you; but I merely touched you lightly with my whip 
to make you go on, and you have had the audacity to 
issue a summons against me. 

The Clerk (Mr. George) remarked that the proceed- 
ings were entirely irregular, as the chairman had not 
arrived. 

Mr. Vaughan Williams— Who are you? I will not 
submit to this. If you open your mouth in this mat- 
ter again I will send you, in company with this man, 
to Mold to gaol. Who is the chairman of this Bench? 

The Clerk —Sir Piers Mostyn, Bart. 

Mr. Vaughan Williams — Well, I wish he was here to 
snub you. 

Some of the magistrates having by this time arrived, 
the clerk said he would leave his case in the hands of 
the magistrates. 

Mr. Vaughan Williams (pointing to Powell) then 
said: Take this man to gaol; and I must now ask that 
this summons, which has been most improperly issued 
by one magistrate against another without due inquiry 
—I must ask that it be struck out and every sign of it 
obliterated from the books of this court. 

The magistrates then agreed to go on with the busi- 
ness of the court, and, in the absence of the chairman, 
Mr. T. G. Dixon took the chair. 

Edward Powell said that on Friday, 2lst Aug., he 
was driving along the street, by the Mostyn Arms, on 
his own side, and Mr. Williams shouted at him to get 
out of the way, and then gave him a severe blow over 
the face with his whip, and made a wound upon his 
nose, which bled very much at the time. 

A Police-officer gave corroborative evidence. 

Mr. Vaughan Williams’s defense was substantially 
the same as the statement he had previously made. 

After a short consultation with the other magis- 
trates, the chairman said the case was a very painful 
one, but they considered that the assault had been 
committed, and, looking at the position of the gentle- 
man who committed it, they felt bound to inflict the 
highest penalty —- £5 and costs. 

Mr. Williams —I shall appeal to a higher power. 

The Chairman — We shall have great pleasure in 
granting you a case. 

The Clerk — Unfortunately you have not the power. 
There is no appeal. 

Mr. V. Williams — Then I shall not pay. 





The Chairman—In default there will be fourteen 
days’ imprisonment. 

Mr. Williams then walked out of the court by a 
private door, followed by a police officer, by the in- 
struction of the inspector. 

The decision of the Bench was received with cheers, 
which were soon suppressed. — Oswestry Advertiser. 


As an appendix to this we quote the following from 
the Solicitors’ Journal: 

‘““We learn with amazement that the incident we 
commented on last week is not quite the joke we took 
it to be. The carman, for the assault upon whom the 
Denbighshire County Court judge was recently con- 
victed, has, if the almost incredible statement pub- 
lished by the local papers be true, been actually im- 
prisoned under an order made by the judge, whilst 
filling the double character of member of a bench of 
magistrates and defendant on a criminal charge, and 
at the same time seeking to exercise the powers confer- 
red by statute on a County Court judge whilst adminis- 
tering the business of his cuurt.’’ 





NATIONAL BANK — JURISDICTION OF FED- 
ERAL COURTS. 
UNITED STATES DISTRICT COURT— WESTERN DIS- 
TRICT OF WISCONSIN. 


MAIN, Assignee, v. SECOND Nat. BANK OF CHICAGO. 


A national bank cannot be sued in the federal courts, out- 
side of the district where it is located. Service on the 
eashier when found within another district, does not 
give jurisdiction. 

Manufacturers’ Nat. Bank v. Baack, 8 Blatchford, 137, ap- 
proved. 

The Practice Act of June 1, 1872, does not change this rule, 
nor enlarge the jurisdiction of the federal courts. 

Motion to dismiss for want of jurisdiction, the de- 
fendant being a national bank, located and doing busi- 
ness in the city of Chicago, State of Illinois, and service 
having been had upon John P. McGregor, the cashier, 
who was found within the district. 

Tenneys, Flower & Abercrombie, for the motion, 
cited Crocker v. The Marine Nat. Bank of New York, 
101 Mass. 240; Cook v. State Nat. Bank of Boston, 50 
Barb. 339. 


H.S. Orton and W. F. Vilas, contra. 


Opinion by Hopxins, J. March, 1874. 

In the argument filed in support of the motion it is 
claimed that a national bank cannot be sued in any 
court out of the judicial district where it is “located” 
or ‘“‘established.”’ I do not think the general banking 
law admits of such an interpretation. ‘Che eighth sec- 
tion of the act of June 3d, 1864 (13 U. S. Statutes at 
Large, 101), provides that such corporations ‘‘ may sue 
and be sued in any court of Jaw and equity as fully as 
natural persons.” 

I do not think the provision in the fifty-seventh sec- 
tion of the act restrictive of this general authority, 
but that it was intended rather to enlarge the opera- 
tions of the twenty-first section of the Judiciary Act 
of 1789 (1 U.S. Statutes at Large, 78), and to confer upon 
such organizations the right to sue and be sued in the 
federal courts, in the district where located, by a citi- 
zen of the same district; and I fully concur with Judge 
Blatehford’s views expressed in his opinion in the 
Manufacturers’ National Bank of Chicago vy. Baack, 8 
Blatchford’s C. C. Rep. 137, that the banks organized 
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under the general banking act of Congress are to be 
deemed residents or inhabitants of the State and dis- 
trict where they are “located” and ‘established.’ 
The provisions of the act referred to by him are suffi- 
cient to warrant that conclusion, and if this were the 
only point I should have no hesitancy in overruling 
the motion. 

But there is a question arising under the provision 
of the eleventh section of the Judiciary Act of 1789, 
which, as interpreted by numerous decisions of the 
federal courts, seems to me to constitute an insuperable 
objection to the plaintiff's right to prosecute this de- 
fendant in this court. 

That section provides that “no civil suit shall be 
brought before either of the courts (Circuit or Dis- 
trict) against an inhabitant of the United States, by 
any original process, in any other district than whereof 
he is un inhabitant, or in which he shall be found at the 
time of serving the writ.”’ That the defendant was not 
an “inhabitant” of this district when this suit was 
commenced, is too plain for discussion. The remain- 
ing question is, was the defendant found “here at that 
time ?’’ 

The defendant, as before stated, was “‘located”’ at 
Chicago; that was its habitation; that does not move 
around with the person of its officers; the corporation 
is not migratory. It could not of its own will, and 
without authority of law, change its location to this 
State. Therefore, I must hold that this court has no 
jurisdiction over this defendant; that it was not 
“found ’’ here within the meaning of that statute. In 
the case of The Bank of Augusta v. Earle, 13 Peters, 
519, the court says, in speaking of locality of corpora- 
tion: ‘It must dwell in the place of its creation; it 
cannot migrate to another sovereignty.”’ This, it is 
true, was said of a State bank, but the same may with 
equal propriety be said of a national bank. They have 
a local habitation, an office, and place of business within 
a State or district as much as a State bank. Justice 
Nelson, in Day v. Newark India Rubber Manufactur- 
ing Co., 1 Blatchford, 628, and in Pomeroy v. New 
York & New Haven R. R. Co., 4 id. 120, exam- 
ined this question very fully, and arrived at the con- 
clusion in both cases, notwithstanding there was a 
statute cf the State of New York authorizing service 
to be made upon officers of such foreign company 
within the State, which would give the State courts 
jurisdiction of the corporations, that the corporations 
were not “inhabitants” of the State, and were not 
“found " there because their officers and agents resided 
or came into that district; that the officers were not 
the corporations, and the corporations were not, there- 
fore, found within the district. 

‘lhis is a jurisdictional question, and ‘ State laws 
can confer no authority on this court in the exercise 
of its jurisdiction, by the use of State process, to reach 
either person or property, which it could not reach 
within the meaning of the law creatingit.’’ Toland v. 
Sprague, 12 Pet. 328. 

I do not think the Practice Act of June Ist, 1872, 17 
U. S. Statutes at Large, 196, changes the rule. That 
relates tu the practice and proceedings in suits against 
parties, who may be prosecuted in the Federal Courts, 
but does not profess to enlarge their jurisdiction or to 
extend it over persons or cases not before within the 
cognizance of the court. Assaid in Toland v. Sprague, 
12 Peters, 330, ‘‘ the acts of Congress adopting the State 
process, adopt the form and mode of service only so 
far as the persons are rightfully within the reach of 





such process, and did not intend to enlarge the sphere 
of the jurisdiction of the Circuit Courts.’ 

I think the same construction should be given to the 
act of 1872 above mentioned, and so construed, it does 
not relieve the case of the question of the habitat of 
this defendant being without the district, and not 
therefore subject to the process »-f this court. 

The motion is therefore granted and this suit dis- 
missed. 

—\—___—_ 


BELLIGERENT RIGHTS—EXPORTATION OF 
ARMS TO SPAIN. 


Two announcements have appeared during the past 
week in relation to Spain that call attention to some 
interesting questions of international law. Several 
European governments have recognized the govern- 
ment of Madrid, and have either accredited, or are 
about to accredit, their representatives to that gov- 
ernment. The other announcement is, that Reming- 
ton’s agent has contracted to supply the Madrid gov- 
ernment with 150,000 stand of arms. There can be no 
doubt that this contract is perfectly valid, and can be 
fulfilled without any danger of interference on the 
part of our own or any other government. But it is 
supposed by many persons that the right to supply 
the Carlists with arms will be affected by the recogni- 
tion of Marshal Serrano’s government. This is an en- 
tire mistake. Save only the risk which the vendors or 
purchasers will have to run of having their importa- 
tions seized by Spanish cruisers or custom-house officers 
when in Spanish waters or territory, there is no reason 
why arms should not be supplied to the Carlists as well 
as to the Madrid government. England having recog- 
nised that government, it must be taken, no doubt, as 
far as we are concerned, that the Carlists are in rebel- 
lion against lawfully constituted authority, but that 
does not affect the right of private citizens of this 
country to enter into contracts for the supply of arms 
with individual Spaniards, even if the destination of 
those arms is the Carlist army; nor could the English 
government interfere legally with the exportation of 
arms for such purposes. It may perhaps be regretted 
that such is the state of the law, but even if the Car- 
lists were recognized as belligerents, which they are 
not, the only answer which would be given to any com- 
plaint of allowing the exportation of arms would be 
that given by Lord Palmerston, ‘‘Catch them if you 
can.”’ It is the doctrine of international law as gen- 
erally understood in the present day that although no 
armed expedition may be fitted out in a neutral port 
to operate against a friendly power, yet there is noth- 
ing to prevent a subject of the neutral from shipping 
at a neutral port contraband of war for the use of the 
belligerent attacking the friendly power. The dis- 
tinction appears very fine drawn, and Sir R. Phillimore, 
in his treatise on International Law, is strongly of opin- 
ion that in both cases ought the neutral govern nent 
to interfere, but the distinction is nevertheless made 
and acted upon. The only penalty which can now be 
enforced against the shipper of arms is capture and 
confiscation by the friendly power. It is true that 
under the customs consolidation act the export of 
arms, etc., may be prohibited; but this is not a prohi- 
bition ordinarily enforced, nor does it now exist. But 
the Carlists not being belligerents, Fngland has upon 
her none of the obligations of a neutral, except, per- 
haps, in the case of an armed expedition being fitted 
out in one of its ports; nor has the Madrid govern- 
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ment any of the rights of a belligerent on the high 
seas. Hence the only means which they possess of 
preventing the subjects of foreign nations supplying 
the Carlists with arms is by keeping up a rigorous 
blockade upon the Spanish coast, and by arresting 
within Spanish waters. Any seizure outside Spanish 
waters would simply lead toa repetition of the proceed- 
ings in the Deerhound. The Carlists, so long as they 
are not recognized as belligerents, remain, as far as 
this country is concerned, subjects of the Madrid gov- 
ernment, and hence contracts made either with one 
party or the other cannot be interfered with any- 
where out of Spanish territory, they being on the face 
of them perfectly valid, and their illegality in Spain 
depending entirely upon Spanish municipal law.— 
Law Times. 
——_>___—__ 


OBITUARY. 


BENJAMIN ROBBINS CURTIS. 

The Hon. Benjamin R. Curtis, who died at Newport 
on the 15th inst., has filled a very high and honorable 
place in the legal history of this country for the last 
quarter of a century. He was born at Watertown, 
Massachusetts, in November, 1809; graduated from 
Harvard College in the famous class of 1829; studied 
law in Harvard Law School, and was admitted to the 
bar in 1832. He began the practice of the law at 
Northfield, Massachusetts, but in 1834 he removed to 
Boston, where he rapidly gained a lucrative practice, 
and was accorded a leading pusition among the fore- 
most members of that able bar. His extensive legal 
attainments, his fine logical powers, his faculty for 
clear and forceful statements of fact, and his impres- 
sive delivery, combined to make him a lawyer and ad- 
vocate of unusual strength. Upon the death of Mr. 
Justice Woodbury, in September, 1851, Mr. Curtis was 
appointed by President Fillmore to fill the vacancy on 
the bench of the United States Supreme Court. Great 
as a lawyer, he was also great as a judge, and delivered 
seme opinions which rank with the very best speci- 
mens of judicial productions, but the opinion which 
has been the most widely known and discussed, and 
which will be the longest remembered, was his dissent- 
ing opinion in the Dred Scott case. Professor Tyler, 
in his ‘‘ Memoir of the late Roger B. Taney,” deems it 
necessary to assail this opinion, and to prove that it 
is clearly wrong, ‘‘ according to the Civil law;’’ but its 
absolute correctness has been established by a law 
higher than the Civil, and by an authority more per- 
suasive than Ulpian or Modestinns. 

In 1854, began his reports of the decisions of the First 
Circuit, over which he presided, but which never got 
beyond the second volume. In 1855, he issued his most 
important work, being the decisions of the Supreme 
Court of the United States, with notes, from the origin 
of the court to the year 1854, or from 1 Dallas to 17 
Howard. This, with the digest which he prepared, 
was in twenty-two volumes, and embraced the con- 
tents of fifty-eight volumes. Weare glad to know that 
this valuable series is to be continued, and by one so 
able as is Mr. Justice Miller of the United States Su- 
preme Court bench. In 1857, Mr. Curtis retired from 
the bench, by reason of the fact that the salary was 
not sufficient to support him, and resumed the prac- 
tice of the law in Boston. Keeping entirely aloof 
from politics, he devoted himself closely and entirely 
to his profession, and was rewarded by one of the most 





lucrative practices ever enjoyed in thiscountry. Upon 
the death of Rufus Choate in 1859, Mr. Curtis was 
selected to present the resolutions of the Bar to the 
Supreme Court of Massachusetts, and he did so in a 
speech worthy of the great dead. 

In March, 1868, upon the impeachment of President 
Johnson, Mr. Curtis was associated with Attorney- 
General Stanbury, Mr. Evarts and Mr. Groesbeck for 
the defense. Mr. Curtis made the opening speech, 
which was pronounced by the most competent judges 
to be a masterly effort. 

The purity and integrity of his character, both 
as a@ man and as a judge, his exalted ability as a 
jurist, his chivalrous devotion to his profession, 
and his long and honorable career at the bar, 
entitle the name and the memory of Benjamin Rob- 
bins Curtis, to the love, the respect, the veneration, 
of every lawyer who honors his profession, and who 
delights in its traditions. 


——__>___——— 


BOOK NOTICE. 

The Law of Life Insurance with a chapter on Accident Insur- 
ance. By George Bliss. Second Edition. New York: 
Baker, Voorhees & Co., 1874. : 

That a second edition has been called for so soon 
after the publication of the first is a good indication 
that the profession understand and appreciate the 
merits of this work. What has been done on this edi- 
tion may be best told by Mr. Bliss himself. He says: 
“There is hardly a page which does not bear the marks 
of revision and addition. The fact that, while the first 
edition contained a reference to only two hundred and 
seventy-two cases relating to life insurance (including 
therein both the English and American cases) the pres- 
ent edition refers to not less than one hundred and 
sixty-three additional American cases since decided, is 
of itself sufficient to show that a rewriting of much of 
the work has been absolutely necessary. Some sub- 
jects, such as concealment, the reference to papers in 
the policy and evidence, have been more fully treated 
than before. Every case cited has been re-examined, 
every citation verified anew, and every quotation 
again compared. * * * While the plan of ample 
quotation from decided cases has been adhered to the 
volume has been kept within reasonable limits by the 
omission of the chapter on Guarantee Insurance (as 
not being of present practical value) and of some his- 
torical matter, as well as by the excision from quota- 
tions of unnecessary passages and by remanding to the 
notes some matters of minor importance.” 

Mr. Bliss is a practical insurance lawyer and as such 
had an undoubted advantage over the mere theorist in 
the preparation of a work on the subject; and he has 
given us the most practical and useful treatise on that 
branch of the law that we have ever seen —and one 
really indispensable to any lawyer who devotes atten- 
tion to insurance litigation. 


—_——_ 


Last week in noticing 73 Penn. St. Reports, we spoke 
of the apparent delay in reporting, but we would add, 
in justice to Mr. P. Frazer Smith, the reperter, that 
at the time of his appointment there had been a va- 
cancy in the office, covering four terms of the court, 
there being three terms in each year, and that the 
cases of those terms had to be brought up by Mr. 
Smith. But for this arrear the reporter would have 
kept pace with the court at the rate at which the re- 
ports have been issued. 
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CORRESPONDENCE. 


ANOTHER CHURCH DISTURBER. 


New York, September 21, 1874. 
To the Editor of the Albany Law Journal: 

Dear Stir: In your issue of July 4th last, you re- 
ported the cause celebre, of the State v. Linkham, in 
which the defendant was indicted for disturbing the 
religious congregation of which he was a member, by 
his unmelodious style of singing hymns. Your “ state- 
ment’’ of the case was pathetic as it was accurate, and 
you well portrayed the agonized feelings of those who 
looked forward with most direful anticipations to an 
eternity to be passed in the society of the discordant 
defendant. 

History, however, repeats itself; and the dissonant 
Linkham has his prototype, and is but a plagiarist after 
all—as a reference to the case of Eastham Contra 
Thomam Milborne, in the proceedings in the court of 
the arch-deaconry of Essex of May 6, 1615, will show. 

Our contemporary church-disturber was not, I be- 
lieve, charged with the awful and repulsive crime of 
“spreading mowle hills with a shovell,’’ nor was his 
enthusiastic method of uplifting his voice likened to 
the ‘‘squeaking’”’ of ‘a gelded pigg,”’ though we may 
fairly infer that his ‘“‘tone’’ was “‘jesticulus’’ (if not 
low,) and his ‘ voyce”’ decidedly “‘altitonant;’’ and, 
that the disappointed relators in the North Carolina 
case may take heart, and feel that, bad as their situa- 
tion is, it might be worse, I append a brief, but em- 
phatic ‘ statement” of the doings of the contumacious 
Thomas Eastham Contra Thomam Milborne: ‘“ Pre- 
sentatur for spreadinge mowle hills with a shovell in 
the church-yard upon the Sundaye next Septuagesima 
last, being the XIII daye of Februaire, 1613, and that 
betweene morninge and eveninge prayer; and was 
then taken at worke by the minister and other of the 
parishioners, and for that he doth not kneele on his 
knees in tyme of devine service when as it is fittinge 
he should and the rather in that he is the parishe 
clerk who ought to give good example thereby unto 
others that are negligent therein, and he hath often 
tymes bene admonished for to kneele by the minister, 
but he doth altogether refuse it. And for that he 
singeth the psalmes in the church with such a jesticu- 
lus tone and altitonant voyce, viz.: squeaking like a 
gelded pigg — which doth not onlie interrupt the other 
voyces, but is altogether dissonant and disagreeing 
unto any musicall harmonie, and he hath bene request- 
ed by the minister to leave it, but he doth obstinatlie 
persist and contynue therein.” 

The sentence and ultimate fate of the ungodly 
Thomas are not chronicled; but they were doubtless 
severe and terrible. Perhaps, in some Pythagorean 
transmigration of his wretched soul, it has turned up 
in the corpus of the fiendish Liukham, to vex the quiet 
spirits of our fellow-citizeus of the pitch and turpen- 
tine state; and like Beranger’s Juif Errant, he may be 
condemned to ‘“singe’’ with a “jesticulus tone and 
altitonant voyce.” Toujours, toujours, toujours, tou- 
jours! H. M. Luts, 





AN OVERRULED CASE. 

Str: The poetically reporte@ case of The Parish of 
Shodwell v. The Parish of St. John, Mopping, cited by 
your correspondent, F. P. M.,on page 174 of your last 
number, has been overruled. See opinion court, in 
Otsego v. Smithfield, 6 Cow. 762. 

J. A. 





PASSENGERS DYING EN ROUTE. 
New York, September 21, 1874. 
Editor Albany Law Journal: 


I suggest the following head-notes for any case likely 
to arise involving the questions raised in your last 
number, p. 102. 

1. It being proved to be the custom to bury at sea 
the bodies of those dying on a voyage, and the same 
not being contrary to law or public policy, passengers 
will be understood as acquiescing therein, unless there 
be a special contract to the contrary. 

2. A dead passenger cannot perform his part of the 
contract of passage, nor receive performance from the 
carrier. He ceases to be a passenger, and becomes a 
corpse, and the contract not being for carriage of a 
corpse, imposes no duty upon the carrier to keep it on 
board. 

3. There is no rule of law and no custom imposing on 
vessels any duty to carry extra ice for the preservation 
of the bodies of passengers dying on the voyage. 

4. Performance of the contract having been pre- 
vented by act of God, whether the carrier will be 
permitted to make gain of the non-performance, 
or must refund so much of the passage-money, if any, 
as remains unearned by reason of the termination of 
the contract, Query? x. 


———9 


COURT OF APPEALS DECISIONS. 


The following decisions were handed down in the 
Court of Appeals on Tuesday last, the 22d inst. : 

Judgments affirmed with costs: Francis E. Carroll 
v. The Staten Island Railroad Company ; Tracy v. 
Corse ; Bloomer v. Sturgess; Sanborn v. Leffert; Hub- 
bell v. Linch: People, etc.,v. Com. of Taxes; Caswell 
v. Davis; McEntee v. Harrison; Harris v. Panama 
R. R. Co.; Wheeler v. Clark; Legate ». Hyde; City 
of Ogdensburgh v. Lovejoy; McKinstrey v. Sanders; 
Hall v. President, etc., of Ins. Co. of North America; 
Rainor v. Porter; Casoni v. Ree; People, etc., v. Stuy- 
vesant; Judson v. Easton; Taylor v. Dodd; Morey 
v. Webb; The Morris Run Coal Co. v. The Salt Com- 
pany of Onondaga. —— Judgment affirmed: Slattery 
v. The People. —— Judgment reversed and new trial 
granted, costs to abide event: Pierce v. Tuttle; Torry 
v. Black; Rose v. Boston and Albany Railroad Com- 
pany; Reynolds v. New York Central Railroad Com- 
pany; Allis v. Leonard; Hunt v. Hunt. —— Orders 
affirmed with costs: Platt v. Platt; People ex rel. 
Green v. Dutchess and Columbia Railroad Company; 
Mayor v. Shuttleworth; Wade v. Cabfleisch. —— Order 
of general term reversed and motion for new trial 
denied, with costs: Stanton v. Miller. —— Order re- 
versed with costs: Miller v. Bowles; Appleton v. Bow- 
les. —— Order affirmed and judgment absolute on stip- 
ulation with costs: Prendergast v. N. Y. Central and 
Hudson River Railroad Company; Tracy v. McManus. 
—— Order of general term reversed and judgment on 
report of referee affirmed, with costs: Taylorv. Gust; 
Tyng v. Com. Warehouse Co. —— Order of general 
term affirmed and appeal from judgment of general 
term dismissed, with costs: Southworth v. Bennett. 
—— Order reversed and motion for peremptory man- 
damus denied with costs: People ex rel. Ryan v. 


Greene. —— Motion to dismiss appeal denied with $10 
costs, and order appealed from, affirmed with costs 
against appellants: Barker v. Hoyt. —— Order of gen- 
eral term of Supreme Court granting plaintiff leave to 
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sue, reversed and case remanded to hear and deter- 
mine appeal, with costs: The Home Fire Ins. Co. v. 
Tomlinson. —— Appeal from order of general term of 
Superior Court dismissed with costs: Home Fire Ins. 
Co. v. Tomlinson. —— Judgment reversed and case re- 
mitted to Supreme Court, with directions that a per- 
emptory writ issue requiring the defendant to pay to 
the relator $1,263.68 and interest from April 12, 1867, 
with costs: People ex rel. Churchman v. The Board of 
Trutees N.Y. State Institute for Blind. —— Judgment 
of general term and decree of surrogate affirmed with- 
out costs as to either party in this court: O'’Garra v. 
Clarkim. —— Motion denied with 310 costs: Talman 


v. Bresler. 
—_—_____. 


NOTES. 


Judge Blatchford gave a decision recently in the 
United States District Court in the case of James 8S. 
Aspinwall, a bankrupt, in regard to an obligation on 
the part of his counsel, Mr. Weeks, to answer certain 
questions propounded to him as a witness by the reg- 
ister in bankruptcy. Mr. Weeks, it appears, refused 
to answer on the ground that he was acting as the 
bankrupt’s counsel at the time the events occurred 
concerning which he was called upon to answer. Judge 
Blatchford held that while the witness was entitled to 
claim that he is not required to disclose any informa- 
tion received from the bankrupt which was important 
to him as counsel in regard to his client’s affairs, the 
privilege does not have the wide scope which seemed 
to be claimed by the witness. Thus, when the question 
“What affairs of Aspinwall were the subject of his 
conversation?’’ was put, Mr. Weeks’ objection that 
he was acting as counsel at the time was too broad. A 
designation in some form of what affairs of the bank- 
rupt had been the subject of conversation, does not 
necessarily require the witness to disclose information 
involving his privilege. In that view of the question 
the judge held that the objection was not tenable. The 
questions were accordingly ordered to be answered. 


The law of conspiracy has been illustrated by a recent 
decision of Baron Pollock, at Manchester, England. 
Says the Pall Mall Gazette: ‘‘The case was a charge 
of conspiracy preferred by one trade-union against 
certain members of another. The defendants, who 
belonged to the Manchester Self-acting Minders’ Asso- 
ciation, refused to work with a man named Patrick 
Killion, a member of arival association, the product 
of a secession from their own, unless he became a 
member of the same union as themselves. Their em- 
ployers were compelled, in consequence, to discharge 
Killion, and the union to which he belonged preferred 
the charge in question against the defendants. For 
the defense it was urged that there was no‘ molestation 
or obstruction’ within the definition of the first sec- 
tion of the Criminal Law Amendment Act, which, it 
was argued, controlled the common law. Baron Pol- 
lock, however, reaffirmed the ruling of Mr. Justice 
Brett, in the gas-stokers’ case, in the most uncompro- 
mising' terms, and illustrated his exposition of the law 
in a way that is certainly somewhat startling. ‘ It 
was,’ he said, ‘ perfectly lawful for one man to say he 
would not ride in a particular omnibus, or buy bread 
from a particular baker, but if a body of men agreed 
together not to ride in that omnibus, or not to buy 
bread from that baker, that would be an improper in- 
terference with a man’s earning his livelihood.’ If 
this is good law, it is clear that the farmers of the east- 





ern counties are indictable for conspiracy. They area 
body of men who have agreed together, not to employ 
certain laborers, and, though it would be perfectly law- 
ful for one of them to refuse to employ them, it must 
be an illegal act, according to Baron Pollock’s ruling, 
for them to combine for this purpose. The decision is 
capable of further application in a new direction. We 
understand that a well-known London firm have been 
obliged to discontinue supplying the Civil Service 
Co-operative Association, in consequence of the retail 
dealers in the articles which the firm supply having 
combined together to withdraw their custom from the 
firm, unless they discontinue their dealings with the 
Co-operative Association. These dealers, it would 
seem from Baron Pollock’s ruling, are also liable to 
indictment for conspiracy.” 
ee 
LEGAL NEWS. 

Governor Kellogg, of Louisiana, was formerly a judge 

in Illinois. 


Ex-Judge Hoar peremptorily declines to be a candi- 
date for congress. 


An unsuccessful attempt was made on the night of 
the 5th inst. to burn the offices of the attorney-gen- 
eral of Louisiana. 

The Portland Argus states that it has been discov- 
ered that, owing to blunders in the legislature, there is 
not at present, nor has there been for two years, any 
Maine liquor law, or any law against selling liquor. 


Hon. William Dorsheimer, ex-United States district 
attorney for United States for the Northern District 
of New York, has been nominated for lieutenant- 
governor of this State by the democrats. 


Hon. Reverdy Johnson has written a letter to the 
New York Herald on the Louisiana difficulties. It is 
the opinion of Mr. Johnson that the question whether 
a State government is legitimately established is not 
a judicial but a political one. 

Hon. L. Bradford Prince, who was chairman of the 
judiciary committee of the assembly, has prepared a 
pamphlet explaining the effect of the amendments to 
the constitution to be submitted to the people this fall, 
and urging their approval. 

The members of the Boston bar met in the United 
States Court House on the 18th inst. to take action in 
reference to the death of Judge Curtis. Hon. Sidney 
Bartlett presided. Remarks were made by Judge 
Thomas of Boston ;' Hons. William M. Evarts and E. M. 
Stoughton, of New York, and others. A committee 
was appointed to prepare resolutions for a future 
meeting. 

The inauguration of the new Court of Arbitration 
in New York city will take place in the second week 
of October, but the exact day has not been finally de- 
cided, as Judge Fancher has not yet returned from his 
summer vacation. There will be a formal opening in 
the rooms of the Chamber of Commerce, at which 
addresses will be made by prominent lawyers and mer- 
chants. The forms and rules of practice have been 
arranged, and are now being printed. In preparing 
them care has been taken to adhere to the mode of 
procedure in the State courts, and to make them as 
brief as possible. Mr. George Wilson, the clerk of the 
court, will distribute them in a few days to members 
of the bar, and merchants generally. A number of 
important cases are ready for trial as soon as the court 
begins its session. 
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GEOGRAPHICAL NAMES AS TRADE-MARKS. 


It is a general and well-understood rule that geo- 
graphical names cannot be appropriated as exclusive 
trade-marks. This rule, however, must be under- 
stood as applicable only to residents of the same 
place, and under circumstances free from fraud and 
misrepresentation. Several very important and re- 
cent cases will serve to illustrate the doctrine, and 
are worth a brief examination. 

In The Brooklyn White Lead Company v. Masury, 
25 Barb. 416, the parties both manufactured white 
lead in the city of Brooklyn. The plaintiffs had 
carried on the business for more than twenty years, 
The defendant 
changed his mark, and assumed the name and mark 
of “Brooklyn White Lead and Zine Company.” 
There was, in fact, no such company, and the addi- 
tion was apparently designed to make his goods pass 
for those of the plaintiffs. The court held that, as 
both parties dealt in the same article at the same 
place, they had an equal right to describe it as Brook- 
lyn White Lead; and it was shown that many other 
companies had used the same designation. But the 
defendant’s use of the word “Company ” being false, 
was held to be fraudulent, and was enjoined. 

The case of Candee, Swan & Co. v. Deere & Co., 
54 Ill. 489; 5 Am. 125, A. D. 1870, is next in chro- 
nological order. Both parties manufactured plows 
at Moline, and named and marked them “Moline 
Plows.” The court say: “ The question is then nar- 
rowed down to this: Can one manufacturer of an 
article at a particular town, whose wares have gained 
celebrity, appropriate as his own, to the exclusion of 
every other person in the same place, the name of 
the place, and thus prevent him from designating 
his manufactures as of the place where they are 
made? Wedo not think the cases go to this extent.” 
It was in proof that others besides the parties manu- 
factured plows at the same place, and branded them 
in the same way, and the court observe : “ The words 
have acquired a generic meaning, and one manufac- 
turer at Moline has the same right to use them that 
any other manufacturer there has.” After citing the 
well-settled doctrine that no circular, price-list or 
advertisement can constitute a trade-mark, the court 
proceed in a strain which would do well for a meet- 
ing of grangers: “If to the exactions committed up- 
on the agricultural portion of our people by the 


marking their kegs with their name. 





patentees of reapers and mowers, implements now 
indispensable, there shall be superadded, a monoply 
in the manufacture and sale of plows, at a point so 
important as Moline, how shall the farmers bear this 
grievous and oppressive burden? * * * Mon- 
opolies are odious, against which the public sentiment 
has ever revolted, and what can be more odious and 
oppressive than the monopoly of the manufacture and 
sale of plows?” If we were allowed to answer, we 
should say, harrows, for that would be “rubbing 
it in.” But Judge Breese’s law is sound, if his 
rhetoric és a little breezy. 

In Newman v. Alvord, 51 N. Y. 89, A. D. 1872, the 
plaintiffs and their predecessors had for many years 
been engaged in manufacturing water-lime cement 





from quarries near Akron, Erie county, which they 
labeled and sold as “* Akron cement,” and to which 
they had given a reputation in the market. The 
defendants, knowing these facts, for the purpose of 
availing themselves of the reputation of the plaintiffs’ 
cement, applied the word “Akron” to designate a 
similar cement, made by themselves at a quarry near 
Syracuse. It was held, that as against the defendants 
the plaintifis were entitled to the exclusive use of 
the word “Akron.” The decision was explicitly 
based on the fraud; the court said: “ The question 
is not before us, and it is not necessary for us to de- 
termine whether any other owner of a portion of the 
same quarries could not manufacture cement, and 
label it Akron cement. The sole question to be de- 
termined is whether the plaintiffs, who were the only 
persons engaged in manufacturing and selling the real 
Akron cement, which is known and has a reputation 
in market as such, can be protected in the use of the 
word ‘ Akron,’ against the defendants, who used it to 
defraud the plaintiffs and deceive the public.” The 
court cite the case of See v. Haley, L. R., 5 Ch. Ap. 
Cases, 155. In the latter case, the plaintiffs had long 
carried on business as coal dealers, in Pall Mall, Lon- 
don, under the name of “ The Guinea Coal Company,” 
and were frequently called “The Pall Mall Guinea 
Company.” The defendant, who had been their man- 
ager, set up a similar business in the same street, under 
the style of “ The Pall Mall Guinea Coal Company.” 
It appeared that there were other Guinea coal com- 
panies in London, yet the court held that the plaintiffs 
were entitled as against the defendant to the exclu- 
sive use of the name assumed by the latter. The 
Lord Justice conceded that the plaintiffs had no prop- 
erty in the name, but held that the defendant’s con- 
duct was fraudulent. 

Wotherspoon v. Currie, L. R., 5 H. of L. 508, A. D. 
1872, seems a rather robust exercise of equity. Ful- 
ton & Co. had carried on the business of starch-mak- 
ing at Glenfield, near Paisley. They called their 


starch “Glenfield Double Refined Powder Starch.” 
They sold the business and stock to the plaintiffs. 
The latter carried on the business for some years at 





Glenfield, and then removed the works to Maxwell- 
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town, also near Paisley. The manufactory and the 
manufacture retained the name of “ Glenfield.” The 
defendant was a starch and corn-flour manufacturer 
at Paisley, but resided at Gleufield during the whole 
time that Fulton & Co. and the plaintiffs had carried 
on the starch works there. In 1868, he made an 
arrangement with the son of the senior Fulton by 
which he acquired possession of a small portion of 
his premises at Glenfield, and began making starch 
there. His affidavit disclosed that he set up the busi- 
ness at Glenfield because of the excellence of the 
water and the cheapness of labor there. The defend- 
ant did not label his manufactures “ Glenfield Starch,” 
but put the word “ Glenfield,” as the place of manu- 
facture. The labels read, the one: “ Glenfield Patent 
Double-Refined Powder Starch, exclusively used in 
the Royal Laundry,” with the name and address 
of the manufacturer at London ; the other, “ The Royal 
Palace Double Refined Patent Powder Starch, Cur- 
rie & Co., Starch and Corn Flour Manufacturers, Glen- 
field.” Glenfield was a hamlet of some sixty inhabit- 
ants. Now one would suppose that the imitation, if 
any, was in the other parts of the label than the word 
“ Glenfield,” but the court seemed to think otherwise, 
and restrained the defendant’s use of that word and 
nothing else. Itis not altogether clear what ground 
the holding was put upon, but the Lord Chancellor 
seems to base it on the idea that ‘‘ Glenfield” was not 
a town or parish, but simply an estate of that name, 
and all the judges writing opinions seem to think 
that the defendant meant to profit by the use of that 
name at the expense of the plaintiff. It may well be 
that he did, but if so we cannot conceive why his 
whole label should not have been suppressed. Nor 
can we conceive why a manufacturer may not law- 
fully designate his goods by the name of the place of 
manufacture, whether it have sixty or sixty thousand 
inhabitants. In either case the name is employed 
to designate the locality where the particular body of 
people live, whether sixty or sixty thousand. Why 
has nota man a right to go to either place, set up a 
particular manufacture, whether new or previously 
carried on at the place, and put his name on the goods 
with the addition of the name of the place? Why is 
it not as lawful for one man, residing at a given place, 
to set up there the manufacture of a particular article 
and adopt the name of the place to describe that 
manufacture, as for another, who has been a resident 
of that place and has previously set up the manufac- 
ture of a similar article and named it alter the place of 
manufacture, to remove the manufactory to a differ- 
ent place, and carry the name with him? We think 
the plaintiff ought to have been restrained from 
monopolizing the name of the place, as against an 
actual resident, when he himself had become a non- 
resident. The sum of the two labels, in respect to 
the word “ Glenfield” was simply this: the plaintiff's 
indicated that his starch was made at Glenfield when 
in reality it was not, but used to be; the defendant’s 








indicated that his starch was made at Glenfield, and 
in reality it was. The House of Lords in this case 
reversed the Lord Justice, and in this case asin a 
good many others in England, it seems to us the 
higher you go the worse law you get. 

The case of Radde v. Norman, L. R., 14 Eq. 


Cas. 348, A. D. 1872, was a clear case of fraudu-, 


lent and unauthorized use of a geographical name. 
The plaintiff had derived from the ducal Aubalt 
government the exclusive right to export a crude salt 
called “ Kainit,” found at Leopoldshall in that duchy. 
The word “Kainit” and ‘“ Leopoldshall” entered 
into all the plaintiff’s advertisements and circulars, 
and the article became generally known as “ Leopolds- 
hall Kainit.” The defendants, at Liverpool, issued a 
circular offering for sale “ Leopoldsalt Kainit,” and 
enticed away some of the plaintiff's customers. Their 
use of these words was enjoined. 

The same may be said of Lea v. Wolf, 1 N. Y. 8. 
C. Rep. 626. The plaintiff had for many years manu- 
factured at Worcestershire an article known as 
“ Worcestershire Sauce.” Defendant commenced the 
manufacture, at another place, of an article of similar 
character under the same name, and imitated the 
size, color, and general appearance of the plaintiff’s 
labels, wrappers, etc. The defendant’s use of the 
words “ Worcestershire Sauce” was enjoined. The 
court laid down the principle: “As a general rule, 
geographical names cannot be appropriated as trade- 
marks; but the rule has its exception, where the 
intention in the adoption of the descriptive word is 
not so much to indicate the place of manufacture, as 
to entrench upon the previous use and popularity of 
another trade-mark.” 

Finally, the Supreme Court of the United States 
have passed on this question in Delaware & Hudson 
Canal Company v. Clark. Both parties were engaged 
in mining coal in the Lackawanna valley, and both 
designated their coal as Lackawanna coal. The plain- 
tiffs claimed the designation as their peculiar trade- 
mark, and sought to restrain the defendant’s use of 
the word, but it appearing that he was not practicing 
any fraud, the relief was denied. 





EFFECT OF MISTAKES IN RECORDING 
CONVEYANCES. 

The effect upon the rights of subsequent purchasers 
in good faith of mistakes in the record of conveyan- 
ces has been several times discussed in the courts of 
our State. The leading case is Frost v. Beekman, 1 
Johns. Ch. 288. It was there held that the registry 
of a mortgage conditioned to secure $3,000, but by 
mistake of the clerk registered for $300, is notice to 
subsequent bona fide purchasers to the extent only of 
the sum expressed in the registry. The chancellor 
says: “The true construction of the act seems to be 
that the registry is notice of the contents of it, and no 
more, and that the purchaser is not to be charged 
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with notice of the contents of the mortgage any fur- 
ther than they may be contained in the registry. 
The purchaser is not bound to attend to the correct- 
ness of the registry. It is the business of the mort- 
gagee, and if a mistake occurs to his prejudice, the 
consequences of it lie between him and the clerk, and 
not between him and the bona fide purchaser. The 
act, in providing that all persons might have recourse 
to the registry, intended that as the correct and suf- 
ficient source of information; and it would be a 
doctrine productive of immense mischief to oblige the 
purchaser to look, at his peril, to the contents of every 
mortgage, and to be bound by them, when different 
from the contents in the registry. The registry 
might prove only a snare to the purchaser, and no 
person could be safe in his purchase without hunting 
out and inspecting the original mortgage, a task of 
great toil and difficulty. I am satisfied that this was 
not the intention, as it certainly is not the sound 
policy of the statute.” This case was subsequently 
reversed in the Court of Errors (18 J. R. 544), but 
on another point, and no disapproval of the chancel- 
lor’s views on the point in question was expressed. 

The same point was touched upon obiter in Ford v. 
James, 4 Keyes, 300. There the error in the record- 
ing was in the description of the premises, by making 
the starting point to be one hundred and fifty feet 
easterly from the easterly line or side of Fifth avenue, 
instead of six hundred and fifty feet, as stated in the 
deed. Judge Clerke remarks: ‘The description of 
the record in the deed was totally different from that 
in the deed; so that, if subsequent purchasers before 
the correction of the record could be affected by a 
transaction of this kind, there was no notice to them, 
actual or constructive.” 

Peck v. Mallams, 10 N. Y. 518, was a case of regis- 
try under the law of 1817, which provided that in the 
registry should be entered the names of the mort- 
gagors and mortgagees, the date, amount, time when 
payable, the description, and a minute of the certifi- 
cate of the proof, etc., and that such mortgage should 
not defeat a bona fide purchaser “unless duly regis- 
tered as therein aforesaid.” The registry stated that 
the mortgage was registered for and at the request 
of T. B., acting executor, etc.; and that it was “duly 
proved” by the mortgagors before T. B., Master in 
Chancery, etc. This was held by Johnson, J., to be 
insufficient, and by Mason, J., to be sufficient, but 
the case went off on another point. Judge Mason 
expressly approved of the chancellor’s views in Frost 
v. Beekman. 

In New York Life Insurance Co. v. White, 17 N. 
Y. 469, it was held that the entry, in the book of 
mortgages, of a mortgage to the commissioners for 
loaning the United States deposit fund, out of the 
order due to its date, and upon a page which should 
have contained a mortgage several years antecedent 
in execution, is not notice to a subsequent mortgagee 
in good faith. By the act, the commissioners are to 





provide a book of blank forms, and enter the -mort- 
gages in a regular series, numbering them in the 
order in which they are taken, without leaving out 
or defacing any of the blanks. This is substantially 
the same provision as in our recording act, by which 
conveyances are to be recorded “in the order and as 
of the time when the same shall be delivered to the 
clerk for that purpose.” Denio, J., observes: “It is 
a general principle that where the recording of a con- 
veyance is made constructive notice, the record to be 
effectual must be made according to law,” and cites 
Frost v. Beekman. He further says: “If a county 
clerk should record a mortgage or deed in 4 blank 
space left in a book which had ceased to be used for 
current records, or in the book in use ata place among 
records of a date long anterior to the time it was left 
for record and to its date, it could not be affirmed 
that it was recorded according to law, or that it fur- 
nished the notice to subsequent incumbrancers or pur- 
chasers which the statute had provided for.” “The 


-inserting this mortgage in a place where it did not 


belong, and among the mortgages of a prior date by 
eight years, was calculated to mislead.” 


—— +e -—— 


CURRENT TOPICS. 


Somebody has been writing to the Albany Argus 
some very curious criticisms on the work of the 
Statute Revision Commissioners. In the article that 
we have read (and we are happy to say that we have 
read but one of them), this “Critic,” as he signs him- 
self, devotes himself to the “English” of two or 
three sections of the revision, Having floundered 
through nearly half a column, he says: “This brings 
at once before us, what (sic) is good English? I will 
in brief answer in order to put down the basis of 
criticism. Good EngYsh presents to the mind a 
series of connected statements in perfectly logical 
and rhythmical order, so put together that, when the 
verse or section is complete, it is in the mind a per- 
fect picture.” This definition the said “critic” 
probably derived from intuition, for he asserts that 
“intuition is authority for the meaning of words 
behind Webster and Worcester.” Now, the “Eng- 
lish ” of the revision is probably very bad, but it can- 
not, by any possibility, be so bad as is the “ English” 
of this foolish writer. Here is a very fair speci- 
men: “It (the section) is confused, disconnected and 
so put together in paragraphs that at first reading, 
not having read the marginal note (as is my rule not 
to do), I could not understand it, and I then referred 
to the previous section, which gave me no light 
(hence this discussion) ;” and not satisfied with that 
he exclaims: “‘ What better off are we? None!” — 
with which we entirely agree. The writer further 
illustrates his knowledge and definition of good 
English by the following ‘connected statement in 
perfectly logical and rhythmical order:” “If it can 
be at all doubted, it must be in law a positive doubt, 
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for until the doubt is put in legal and positive form, 
there is in law no question; and if for any reason, 
no matter how slight, jurisdiction is denied, then is it 
denied, and peremptorily denied, no matter in what 
language you clothe the doubt; if doubted at all, 
there can be no settlement until it is authoritatively 
settled by a higher court, or the doubt withdrawn.” 
And still not satisfied, the writer madly calls upon 
“Judge Werner to defend his ‘ Revision,’” and con- 
tinues: “I propose to know who is responsible, else 
I will follow this article by one so terrible in its dis- 
section that the coming Legislature will take in hand 
the Commission.” Such nonsense would not justify 
our notice cid it not come from one who has enjoyed 
a considerable reputation as alawyer. If he expects 
to enjoy that reputation much longer he would 
better keep out of the papers. 


The patent duplex “Law and Collection Bureaus” 
are entirely outdone by a firm in New York, the 
receipt of whose circular we have the honor hereby’ 
to acknowledge. This ingenious and enterprising 
association announces its readiness to supply its 
patrons, not only with every sort of goods, wares and 
merchandise from a tin whistle to an elephant, but 
also “ to advise in Legal and Mercantile matters of all 
kinds, and to superintend the settlement of any con- 
troversy at law, draw all kinds of legal papers, collect 
notes, accounts and claims and to prosecute or defend 
suits, if necessary, in all the States and territories.” 
It further announces, that it sends general answers to 
questions in this department without expense. We 
would commmend this “agency” to some of our 
friends who are in the habit of writing for our “ pri- 
vate opinion ” on questions of interest to them. 


Since our last issue we have received the Conti- 
nental Herald, containing the first day’s proceedings 
of the International Association for the Reform and 
Codification of the Law of Nations. 
bers present from the United States, were: Mr. David 
Dudley Field, Hon. Charies P. Daly, Judge Peabody, 
Dr. J. B. Thompson and Dr. Miles; while from Eng- 
land and Continental Europe were present a number 
of well-known publicists; and even Japan had one 
representative. The Association 
were welcomed by the president of the Conseil 
d’Etat in avery admirable little speech, which was 
responded to by Mr. Field, the President of the 
Association. Aside from the report of the secretary, 
which we give in another column, there was little 
done beside a considerable, apparently, desultory 
talk. A goodly amount of solid work was however 
planned for the session and we hope it was accom- 
plished, for however skeptical we may be about the 
attainment of the ultimate object in view, there can 
be no doubt that the two associations whose meet- 


Among the mem- 


members of the 





ings have been held this year at Geneva, are doing a 


good work. As was said by M. Carteret, the Cantonal 
President: “ Whatever difficulties there may be in 
drawing up a good code of International Law, and 
above all in securing its vitality and advancement, 
there is room to entertain legitimate hopes in this 
respect. From every quarter there is something of 
this sort expected, and — sign of approaching moral 
conquests — from different quarters and under divers 
forms, individual or collective efforts are being made 
at the present moment tending in the same direction: 
that is to say, that law should replace force in inter- 
national relationships.” 
——_4e—_—_—_——— 


NOTES OF CASES. 


In State v. McCord, 8 Kan. 232, the defendant was 
tried for murder and convicted of manslaughter. 
Upon his motion a new trial was granted, and it was 
held that he was to be again tried for murder as if no 
former trial had been had. While the court very 
evidently thought that to be the law irrespective of 
statutes, it rested its decision mainly on a statute 
providing that “the granting of a new trial places the 
parties in the same position as if no trial had been 
had; the former verdict cannot be used or referred 
to either in evidence or argument.” The constitu- 
tion of Kansas provides “that no person shall be 
twice put in jeopardy for the same offense.” Under 
a similar constitutional provision and a like statute 
the Supreme Court of California, in People v. Gilmore, 
4 Cal. 376, held directly the reverse. So in State v. 
Martin, 30 Wis. 216; 11 Am. Rep. 567, where de- 
fendant was tried for murder, and was found “ not 
guilty of murder, but guilty of manslaughter in the 
second degree,” and a new trial was granted upon 
his own motion, it was held that he could not at the 
second trial be convicted of murder. The rule must 
be the same where the verdict is simply guilty of 
manslaughter, as that is equivalent to a verdict of 
not guilty as to all the higher degrees of the offense. 
One convicted of manslaughter, moving for a new 
trial, waives the constitutional guaranty only as to the 
issue found against him, and not as to those issues on 
which he has been, at least, inferentially acquitted. 
It would certainly seem that if the Kansas statute 
changed this rule it was unconstituticnal; but we see 
no sufficient reason why it would not bear an inter- 
pretation in conformity to the constitution -— that is, 
that the granting of a new trial placed the parties in 
the same position as to the issue on which the motion 
was made — manslaughter. 


Some loose notions prevail as to the extent in 
which “aman’s house is his castle” which the decision 
in State v. Patterson, 45 Vt. 308, may serve to correct. 
It was therein held, that a man’s house is his castle 
only in the respect that it is sacred for the protection 


of his person and family. An assault on the house 
can be lawfully resisted to the extent of using deadly 
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weapons, only in case the assault is made with the 
intent either of taking the life of the inmate, or of 
doing him great bodily harm, and such resistance is 
necessary to prevent such crimes or in case the inmate 
had reason to believe from the circumstances, and, in 
fact, did believe that it was necessary to prevent the 
commission of such crime. Mr. Bishop (2 Cr. Law, 
§ 707, 5th ed.) appears to give the term a wider con- 
struction, saying: “It may now be deemed to be 
reasonably clear that, to prevent an unlawful entrance 
into a dwelling-house, the occupant may make defense 
to the taking of life, without being liable even for 
manslaughter ; ’’ but we find nothing even in the au- 
thorities cited by him to justify so broad a statement. 


An interesting point in the law of arson was de- 
cided in Snyder v. People, 26 Mich. 106, wherein it 
was held that a husband, living with his wife and 
having a rightful possession, jointly with her, of a 
dwelling-house which she owns and they both occupy, 
is not guilty of arson at common law, in burning such 
dwelling-house; and this rule, it was held, is not 
change by a statute securing to the wife her separate 
property. Ofcourse, under the statutes of this State 


a man may be guilty of arson in burning his wife’s 
house as he may be in burning his own. 
v. People, 19 N. Y. 537. 


Shepherd 


In Leonard v. Stover the Supreme Judicial Court of 
Massachusetts has recently decided that the owner 
of a building with a roof so constructed that snow 
and ice collecting on it from natural causes will 
naturally and probably fall into the adjoining high- 
way, is not liable to a person injured by such a fall 
upon him, while traveling upon the highway, pro- 
vided the entire building is at the time let to a ten- 
ant who has covenanted to make “all needful and 
proper repairs, internal and external.” The same 
court decided in Shepley v. Fifty Associates, 101 Mass. 
251; 3 Am. Rep. 346 and 106 Mass. 194; 8 Am. 
Rep. 318, that if the owner of the building has con- 
trol of the roof he is liable. 

“en 


SALARIES OF JUDGES. 


In the 52d year of Henry III, Anno gratic, 1267, at 
the little village of Marlebridge, now Marleborough, in 
Wiltshire, a Parliament was held, in which was passed 
a statute, now known as the Statute of Marlebridge. 
Robert Walerand, *‘ learned in the lawes of the realme, 
penned and preferred the act,’” and to him defendants 
are indebted for the first act giving them costs in cases 
in which they are successful. I give the translation of 
part of chapter VI of this statute contained in Coke’s 
Second Institutes of the ‘‘ Laws of England.” And if 
any chief lords do maliciously implead such feoffess, 
faining this case namely, where the feoffments were 
made lawful, and in good faith, then the feoffess shall 
have their damages awarded, and their costs (misse 
sue) which they have sustained by occasion of the 
foresaid plea, and the plaintiffs shall be grievously pun- 





ished by amerciament. Coke’s note on this probably 
contains the first application of the doctrine of implied 
malice. Itisas follows: ‘* And where this statute saith 
malitrose implicitavernit, if the matter be fained, and 
without just ground, the law implyeth malice in this 
case. Muth litigant in foro non est aliquid lucreutur 
sed ut vexent alios. Therefore justly did this act, which 
gaye an action in a new case, give damages and costs 
to the defendant if he were maliciously vexed thereby 
without cause.”’ 

Chapter I of the Statute of Glocester (6 Edw. I Lan 
du grace mcclxviii) is the first statute that gave costs 
to the plaintiff. By this, said Lord Coke, it may be 
collected that justice was good and cheap of ancient 
times. 

The chancellor of William the Conqueror was an officer 
of the King’s Household; his salary was “ five shillings 
a day, a simnel and two-Seasoned simnels; one sextary 
of clear wine and one sextary of household wine; one 
large wax candle and forty pieces of candle.’”’ A sim- 
nel is a kind of rich cake generally made in a three- 
cornered form. The term is applied in Solop to a 
plum cake with a raised crest. A sextary of wine is a 
pint and a half. The chancellor was expected to drink 
a quart and a pint of wine daily. Lord Eldon, who 
could drink any given quantity of wine, would have 
made little of this. It is said that he and his brother, 
Lord Stowell, usually drank more than four bottles of 
port when they dined together. During the sessions 
of Parliament, at his dinner, although the time for his 
repast was very short, he seldom drank less than the 
above allowance to the chancellor—three pints. He 
was the last three-bottle chancellor. 

Geoffrey, son of Henry II by the fair Rosamond, 
while chancellor had a grant of 1,000 marks annually; but 
this was to the King’s son rather than to the chancellor. 
Thomas de Caulelupe, in the year 1265, was allowed 
500 marks annual fee, ‘ad sustentationem suam et 
clericorum cancellaria nostre.”’ Richard de Middleton, 
chancellor about 1270, received besides this allowance 
of 500 marks, in two years, as fees £973 16s., out of 
which he paid the clerks of chancery. These disburse- 
ments are not fully given, but did not amount to more 
than the odd £73 1és. . 

The regular salaries of the judges was very small with 
but few exception. Hugh Bigot and Ralph Basset, 
chief justiciaries, during the latter part of the reign 
of Henry III, had a yearly allowance of 1,000 marks, 
but Robert de Burs had a grant of 100 marks only; the 
other judges received from £20 to £40 each. 

Henry de Bathonia, in 1250, was granted £100 a year 
for his ‘‘ in officio justiciario.”’ William de Wilton, who 
was chief justice of the Common Pleas about 1261, also 
received a grant of the same amount; these salaries 
depended on the pleasure of the King, and varied 
during the reign of Henry III alone from £10 to £40. 
The robes of the judges, however, were supplied at the 
expense of the King. Robert de la Lege and William 
de Clifford, while Chancellors of the Exchequer, had 
an allowance to each of £40 per annum. 

Edward I, the * English Justinian,’’ was also “ Mal- 
leas Scotorum,’’ and was engaged in war the greater 
part of his reign (1272-1307). He needed and took all 
the money that he could raise to carry on his wars, and 
his judges, as well as the Scots, suffered. Their salary 
was reduced, and many of ‘them were heavily fined. 
None of the chief justices received over 60 marks a 
year, except that the allowance of 100 marks annually 
was continued to Gilbert de Preston, who presided in 
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the Common Pleas at the death of Henry III. Some 
of the judges received 50 marks, and some only 40; 
the Barons of the Exchequer received 30 marks. These 
small salaries were increased by fees, but to how great 
an extent is unknown. On the return of Edward I 
from France, in 1289, his judges were accused of bribery 
and extortion; the King immediately instituted in- 
quiries, the result of which was that nearly all the 
judges were fined, disgraced and removed. Robert de 
Hengham, Chief Justice of the King’s Bench, was fined 
7,000 marks, equal to about $350,000, but he was after- 
ward restored to the bench and his fine reduced to 
800 marks, a sum equal to $40,000. Solomon de Roches- 
‘ter and Richard de Boyland were each fined 4,000 
marks, others were fined 3,000 marks, others 2,000, and 
others 1,000 marks. We have aright to infer from the 
size of these fines either that the judges were guilty of 
great extortions,or that the Kigg was very much in need 
of money, probably the latter, as some of the judges 
were restored to their places. Yet the largest of these 
fines is not larger than the one imposed on Lord Chan- 
cellor Bacon, £40,000. 
At the-beginning of the reign of Edward III, the 
salary of the chief justices of the King’s Bench and 
Common Pleas was £40 each, that of the other judges 
40 marks each; the King's attorney received £10 with 
occasional gifts. William de Nersefield, in 1366, re- 
ceived £100 for the prosecution of those who killed 
John du Coupland. John de Ashwell had a special 
grant of £10 for his services in prosecuting for the King. 
It was enacted in the twentieth year of Edward IIT 
that the judges should take no reward from any but 
the King, “for this cause we have increased the fees 
of the same our justices.’” John Knyoct, Chief Justice 
of the King’s Bench, had 100 marks a year granted him 
in addition to the salary of £40 as long as he should re- 
main in office, and many of the other judges had grants 
from £20 to £30 in addition to their salaries of 40 marks. 
Some of the sergeants were employed as justices of as- 
size, and received for that duty £20 a year. In 1388, the 
judges were allowed for their summer robes ten ells of 
green cloth, with an addition of twenty-four ells to the 
chief justices of the King’s Bench and Common Pleas. 
The Chief Baron of the Exchequer had the same robes 
as a puisne judge. These allowances and salaries were 
continued to the judges during the reign of Richard 
II, Henry IV, Henry V, and Henry VI, except that the 
three robes allowed to each judge in the reign of 
Edward III, were in that of Henry VI reduced to two, 
“one with fur at Christmas and the other with linen 
at the feast of Pentecost.’’ In addition to his salary 
and allowance the chief justice of the King’s Bench 
had a yearly grant of 180 marks (£120); the chief justice 
of the Common Pleas, £93 6s. 8d, each of the other 
judges 110 marks, and the justices of assize £20 each 
perannum. The chief justice of the King’s Bench re- 
ceived, taking into consideration the difference in the 
purchasing power of money, a salary about equal to that 
of one of the justices of the Superior Court of the city 
of New York, and a puisne judge received a salary 
about equal to that of a justice of the Marine Court in 
the same city. Where we read that a justice of the 
King’s Bench, in the time of Henry V, received a salary 
of 150 marks (£100), we are apt to consider him greatly 
underpaid; but as a general thing a judge in those days 
left more money or property at his death than one does 
now. William Paston, a judge of the Common Pleas, 
in the reign of Henry VI, left at his death, in 1444, in 
cash in his house in London £1,460 2s. 4d, and in Nor- 





wich, £950 16s. 5d, besides rings of gold weighing 1314 
0z.; 24 Ibs. 11 oz. of gilt plate, and 92 Ibs. 2 oz. of ungilt 
plate, an amount of money equal, at least, to $150,000. 
He was a judge from October 15, 1429, to the day of his 
death, August 14, 1444, and in a time when each justice 
took an oath that he will take no fees or rewards “for 
to be of counsel with no man, but only with our soy- 
ereign lord the King.’’ Their labors were not severe; 
they held court only from 8 A.M. till 11 A. m., the 
afternoon they spent in **comtemplation and prayer.” 
A justice of the Supreme Court sitting at Chambers in 
the city of New York, hears more motions in one 
month than the King’s Bench heard in a year, at any 
time from Littleton to Coke, and even later. The 
General Term of the First Department, in the months 
of March and May, 1874, heard and decreed one hun- 
dred and eighteen causes, while the justices of the 
King’s Bench, at the Easter and Trinity Terms, 1818 
(see 1 Barn. & Ald.), heard and decreed only forty-eight. 
Mr. Justice Lawrence had on his motion calendar for 
the month of July, 1874 (a vacation month too), up- 
wards of four hundred and fifty motions, many of them 
involving very important interests. Besides these 
there were hundreds of applications for injunctions, 
orders of arrests, warrants of attachments, and other 
orders, all needing care and attention. The writer had 
a motion along in the eighties on the third Monday 
motion calendar for September, and having some other 
business to attend to, waited an hour, but waited too 
long, for Mr. Justice Donohue had reached and passed 
his motion, and was hearing when the writer entered 
Chambers, number 143. His honor had in one hour 
called, heard or set down for another day, or taken the 
papers, in fine, had done something to or with 140 
motions in one hour, at the rate of seven in three min- 
utes. The wonder is not that our judges make mis- 
takes, but that they make so few of them. A lasting 
reputation is not made by a judge at nisi prius, but by 
the ability of his written opinions. The words of the 
judge are not now as they were in the good days of 
old recorded as they fall from his lips. If he wishes 
to rear a monument more lasting than brass he must 
do as Horace did, rear it on parchment. To write an 
able opinion takes time, it also takes time to write 
many opinions less than able, so that to obtain this 
perennial reputation he must give less than ‘‘ sex horas 
and more than ‘“‘totidam legibus acguis’’ of 
Gc. &. 3. 


somno,”’ 
Sir Edward Coke. 
———_+e—___——__- 


THE AMENDED BANKRUPT LAW. 


U. 8. DISTRICT COURT—SOUTHERN DISTRICT OF 
NEW YORK — JULY, 1874. 


Bankruptcy .—Practice under the act of June 22, 1874.— 
Petition in involuntary cases.—In re Scull. 


In involuntary cases where the petition has been duly filed 
prior to the passage of the act of June 22, 1874, it must be 
so amended as to show affirmatively that the requisite 
number of creditors, representing the _ prescribed 
amount, have joined therein. Otherwise there can be 
no adjudication. The petition must contain an allega- 
tion that the prescribed number and amount have 
joined, and the court must be satisfied by affirmative 
evidence of the truth of such allegation. The fact 
that there was a default prior to the passage of the act 
of June 22, 1874, which, at the time it took place, enti- 
tled the petitioning creditors to an adjudication, is of 
no moment. 

The averment that the debtor suffered his poegenty to be 
taken is not sufficient. It must be averred that he pro- 
cured it to be taken. 


BLATCHFORD, J.— This is a petition in involuntary 
bankruptcy, filed on the 4th of June, 1874. The order 
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to show cause was returnable on the 13th of June, and 
was duly personally served on the alleged bankrupt on 
the 5th of June. On the return day, proof of service 
was filed, but the alleged bankrupt did not appear, 
and, at the request of the petitioning creditors, the 
matter was adjourned from time to time until after 
the approval of the amendatory act of June 22, 1874, 
no adjudication being directed to be entered, and of 
course no order of adjudication being entered. The 
petitioning creditors now ask for the entry of an order 
of adjudication, as on a default, for want of appear- 
ance. The papers are in due form under the statute 
as it stood prior to its amendment by the act of 1874, 
and, but for the provisions of the latter act, the right 
to an adjudication would be clear. 

The 12th section of the act of 1874, amending the 
89th section of the former act, provides, that an adjudi- 
cation in involuntary bankruptcy can be made only on 
the petition of one or more of the creditors of a debtor 
*“*who shall constitute one-fourth thereof at least in 
number, and the aggregate of whose debts provable 
under this act amounts to at least one-third of the 
debts so provable. * * * And the provision of this 
section shall apply to all cases of compulsory or involun- 
tary bankruptcy commenced since the first day of De- 
cember, eighteen hundred and seventy-three, as well 
as to those commenced hereafter. And in all cases 
commenced since the first day of December, eighteen 
hundred and seventy-three, and prior to the passage 
of this act, as well as those commenced hereafter, the 
court shall, if such allegation as to the number and 
amount of petitioning creditors be denied by the 
debtor, by a statement in writing to that effect, require 
him to file in court forthwith a full list of his creditors 
with their places of residence and the sums due them 
respectively, and shall ascertain, upon reasonable no- 
tice to the creditors, whether one-fourth in number 
and one-third in amount thereof, as aforesaid, have 
petitioned that the debtor be adjudged a bankrupt. 
But if such debtor shall, on the filing of the petition, 
admit in writing that the requisite number and amount 
of creditors have petitioned, the court, if satisfied 
that the admission was made in good faith, shall so 
adjudge, which judgment shall be final, and the mat- 
ter proceed without further steps on that subject. 
And if it shall appear that such number and amount 
have not so petitioned, the court shall grant reasona- 
ble time, not exceeding, in cases heretofore com- 
menced, twenty days, and, in cases hereafter com- 
menced, ten days, within which other creditors may 
join in such petitions. And if, at the expiration of 
such time so limited, the number and amount shall 
comply with the requirements of this section, the mat- 
ter of bankruptcy may proceed, but if, at the expira- 
tion of such limited time, such number and amount 
shall not answer the requirements of this section, the 
proceedings shall be dismissed, and, in cases hereafter 
commenced, with costs.’’ The 13th section of the act 
of 1874, amending the 40th section of the former act, 
provides that if, on the return day of the order to 
show cause, ‘‘the court shall be satisfied that the re- 
quirements of section thirty-nine of said act as to the 
number and amount of petitioning creditors has been 
complied with, or if, within the time provided for in 
section thirty-nine of this act, creditors sufficient in 
number and amount shall sign such petition, so as to 
make a total one-fourth in number of the creditors, 
and one-third in the amount of the provable debts 
against the bankrupt, as provided in said section, the 





court shall so adjudge, which judgment shall be final; 
otherwise, it shall dismiss the proceedings, and, in 
cases hereafter commenced, with costs.” 

The provision in respect to all cases commenced 
since the lst of December, 1873, and prior to the pas- 
sage of the act of 1874, as well as ‘those commenced 
after such passage, is, that the debtor is to be adjudged 
a bankrupt on the petition of one or more of his cred- 
itors, who shall constitute one-fourth at least in num- 
ber of his creditors, and the aggregate of whose debts 
provable under the act amounts to at least one-third 
of the debts so provable. It is suggested that this 
does not require that the petition shall show that the 
petitioning creditors constitute the prescribed num 
ber and amount; that it is for the debtor to come in, 
in the first instance, and assert that the petitioning 
creditors do not constitute the prescribed number and 
amount; and that if he does not, there need be no in- 
quiry into the matter. I cannot concur in this view 
for several reasons. 

(1.) The reasonable construction of the provision 
that the petition is to be the petition of one or more 
of the creditors, who shall constitute a given propor- 
tion, in number, of creditors, and whose provable debts 
shall constitute a given proportion, in amount, of 
provable debts, is, that the petition shall not only show 
that the petitioners are creditors, and how and to what 
amount severally, but shall also show that they con- 
stitute a body who have a right to invoke relief which 
can be given only to those who do constitute such 
body. Such construction was given to the 39th sec- 
tion as it formerly read; and the forms of petition 
prescribed by the Supreme Court required that the 
petition should contain, on its face, affirmative allega- 
tions of the existence of all the facts which were 
necessary prerequisites to the right to ask for an adju- 
dication—such as, the residence or carrying on of 
business, by the debtor in the proper district, for the’ 
requisite period of time; the owing by him of debts 
exceeding $300; the provability of the petitioners’ de- 
mand; the fact that the petitioners’ demand exceeded 
$250, and its nature and character; and particulars 
showing the commission of some act of bankruptcy 
specified in the statute. The petition must, undoubt- 
edly, be such as to show, on its face, a proper case, on 
comparing it with the statute, for entering an adjudi- 
cation, if there be no appearance to it by the debtor. 
It cannot do this unless it shows, on its face, that the 
petitioners constitute the prescribed number and 
amount. 

(2.) In addition to this, the provision is, that “if such 
allegation as to the number or amount of petitioning 
creditors be denied by the debtor, by a statement in 
writing to that effect,’’ the court shall require him to file 
alist of his creditors, etc. It is suggested that this pro- 
vision is satisfied by calling on the debtor to assert 
that the petitioning creditors do not constitute the 
requisite number and amount. But the statute says 
that “such allegation” is to be ‘‘denied”’ by the 
debtor. The use of the phrase, ‘‘such allegation,’’ 
clearly implies that the allegation to be denied is one 
made by the petitioning creditor, and one made in the 
petition, and it is an allegation ‘as to the number or 
amount of petitioning creditors ”’ that is to be denied. 
A denial implies a contradiction of an assertion. The 
assertion must precede the denial. 

It is suggested that, inasmuch as the debtor was in 
default on the 13th of June, and the petitioning cred- 
itors were then entitled to have an adjudication, and 
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the debtor has not appeared, the adjudication ought 
now to be made. The petition contains no allegation 
that the petitioning creditors constitute the prescribed 
number and t. The debtor has not been ad- 
judged bankrupt, and the provisions of the act of 1874 
apply, therefore, to this case, it having been commenced 
since the lst of December, 1873. But the statute is 
very marked in requiring that the court shall have 
affirmative evidence, in the papers on which it makes 
an adjudication, that the provisions of the statute as 
to the number and amount of creditors petitioning are 
being complied with, and shall not necessarily repose 
on an admission by the debtor to that effect, much 
less ou his failure to assert the contrary of what is not 
alleged. Such admission by the debtor, if made, must 
be made in writing, and then the court must be satis- 
fied that it is made in good faith. This is undoubtedly 
in order to prevent collusion, and because of the pro- 
vision of section 9 of the act of 1874, that in cases of 
involuntary bankruptcy the bankrupt may receive a 
discharge, if otherwise entitled thereto, without pay- 
ing any proportion of his debts, and without procur- 
ing the assent of any portion of his creditors, as a con- 
dition of his discharge; while, in cases of voluntary 
bankruptcy, no discharge can be granted to a debtor 
whose assets are not equal to thirty per centum of the 
claims proved against his estate, upon which he is lia- 
ble as a principal debtor, without the assent of at least 
one-fourth of his creditors in number and one-third 
in value. The view seems to be, that if one-fourth in 
number and one-third in value of the creditors peti- 
tion in involuntary bankruptcy, they shall be regarded, 
under the provisions of the statute, as assenting to the 
discharge of the bankrupt, in like manner as one- 
fourth in number and one-third in value assent, in 
voluntary bankruptcy. Again, section 13 of the act 
of 1874 requires that the court must, on the return day 
ef the order, to show cause, be satisfied that the require- 
ment as to the number and amount of petitioning 
creditors has been complied with, or must have evi- 
dence that, within the time provided for, creditors 
sufficient in number and amount have signed the peti- 
tion, so as to make a total of one-fourth in number 
and one-third in value, before it can make an adjudi- 
cation to that effect; and that, otherwise, the court 
must dismiss the proceedings. This imposes on the 
court the duty of dismissing the petition, unless it 
appears affirmatively that such requirement has been 
complied with, or that, within the time provided for, 
the proper number and amount of creditors sign the 
petition. This, again, shows that a part, at least, of 





the evidence, that the petition is joined in by the , 


proper number and amount of creditors, must be the 
fact that creditors sufficient in number and amount sign 
the petition within the time provided for, if it has 
appeared that a sufficient number and amount did not 
petition in the first instance. Now, it would be un- 
reasonable to suppose that it was intended that the 
proper number and amount should sign the petition, 
without its appearing in the body of the petition, not 
only that the signers were by name and description 
petitioners, but that they constituted the requisite 
number and amount; and if these things are required 
in regard to the petition after time is granted for 
other creditors to join in it, it is reasonable to hold 
that the statute intends that the requirement as to the 
number and amount of petitioning creditors is not 
complied with, in the presentation of the petition in 
the first instance, unless it appears, in the body of the 





petition, by name and description, who are the peti- 
tioners, and that they constitute the requisite num- 
ber and amount, and unless the persons so named as 
petitioners sign the petition. The petition may be 
sufficiently verified by the oaths of the first five signers 
thereof, if 30 many there be. This means, that if there 
are five or less signers, all must verify the petition by 
oath; but if-there are more than five signers, it will 
be sufficient if the first five of them so verify it. This 
necessarily implies that there may be more signers 
than those who verify the petition by oath, and im- 
plies, also, that those who are petitioners must sign 
the petition. 

As, in the present case, the petition does not state 
that the petitioners constitute the requisite number 
and amount of creditors, it must be held that it ap- 
pears that the requisite number and amount of credit- 
ors have not petitioned. As the case was commenced 
before June 22d, 1874, an order will be entered herein 
by the clerk, if the petitioning creditors desire, grant- 
ing twenty days from the formal entry of such order, 
as the time within which the petition may be amended 
80 as to show a compliance with the requirement of the 
statute as to the number and amount of petitioning 
creditors; and providing that at the expiration of that 
time, or when such amendment shall be filed, if before 
the expiration of that time, the clerk shall present to 
the court all papers which shall have been filed herein, 
including those filed with a view to such amendment 
of the petition to the end that the matter in bank- 
ruptcy may proceed, or the proceedings may be dis- 
missed, as the case may be. 

The only act of bankruptcy alleged in the petition 
is, that the debtor, being insolvent, suffered his prop- 
erty to be taken on legal process, with the intent to 
give a preference to a creditor and to defeat the opera- 
tion of the act. This was an act of bankruptcy when 
the petition was filed. By the act of 1874, it is no longer 
made an act of bankruptcy. The debtor, being insol- 
vent, must procure his property to be taken on legal 
process, with the intent to give a preference, or to de- 
feat or delay the operation of the act; and all the pro- 
visions of the section of the act of 1874, which speci- 
fies what are acts of bankruptcy on which a person 
can be adjudged an involuntary bankrupt, are by it 
made applicable to the present case, commenced since 
December 1, 1873. Therefore, if the present petition 
is to be proceeded with at all it must, in respect to the 
matter alleged in it as Gonstituting the act of bank- 
ruptcy set forth, be amended by averring that the 
debtor procured his property to betaken. An amend- 
ment to that effect will be allowed to be made within 
the twenty days before provided for. 

The provisions of the statute have been carefully 
considered in the above observations, because the num- 
ber of petitions in involuntary bankruptcy, filed in 
this district, between December 1, 1873, and June 22, 
1874, was three hundred and forty-six. Of this num- 
ber, ninety-eight were discontinued, and in one hun- 
dred and eighteen others adjudications have been en- 
tered. This leaves one hundred and thirty in which 
no adjudication has been entered, and which come un- 
der the provisions of the act of 1874. In all of these 
one hundred and thirty, which are in the same situa- 
tion as the present case of Isaac Scull, and in all of 
them in which the petition was filed before June 22, 
1874, and no order of adjudication was formally filed 
and entered before June 22, 1874, the clerk will enter 
a like order if either party desires it.—Am. Law Times. 
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COURT OF APPEALS ABSTRACT. 


CONTRACT. 

Specific performance.—This was’ an action brought 
to enforce a contract between the parties by which 
plaintiffs agreed to sell certain premises to defendant 
for $125,000, payable as follows: $20,000 by defendant’s 
assuming two mortgages to that amount on the prop- 
erty, $64,000 by a deed of certain premises owned by 
defendant, and the balance by bond and mortgage. De- 
fendant agreed to sell to plaintiffs the premises referred 
to owned by him for $82,500, payable $18,000 by plaintiffs 
assuming a mortgage for that amount and the balance 
by deed of the premises first mentioned. Defendant's 
wife refused to join in a deed, and so he failed to per- 
form his part of the contract. Held, that said contract 
was entire and in effect for the exchange of the one 
property for the other, with a provision for adjusting 
the excess in value, that defendant being unable to 
give agood title on his grant could not be compelled 
to take title and to pay plaintiffs for their property the 
contract price in cash. Also held (Grover, J., Folger 
and Johnson, JJ., concurring), that plaintiffs were not 
entitled to a specific performauce of the entire contract 
so far as defendant was enabled to perform, with an 
allowance for the value of the inchoate right of dower 
belonging to defendant’s wife, but that they must re- 
sort to their legal remedy for the damages sustained 
by defendant's breach of the contract. 

The rule existing prior to the Code, that where, in an 
action for specific performance, it appears that plaintiff 
was aware before the commencement thereof that de- 
fendant could not perform, equity would not retain 
the suit for the purpose of awarding damages, is abro- 
gated by the Code. That authorizes the uniting of 
causes of action, both legal and equitable, arising out 
of the same transaction (§ 167). Where therefore the 
complaint states facts giving a cause of action for spe- 
cific performance of a contract, also one for damages 
for breach of the contract, plaintiff is entitled to have 
both tried, if necessary to obtain his rights, and a 
failure to show a right to the equitable relief sought 
does not defeat his right to the legal remedy. Stern- 
berger et al. v. McGovern. Opinion by Grover, J. 


CONVERSION — PROMISSORY NOTE. 


1. Alteration: evidence.—This action was brought 
for the conversion of a promissory note which plaintiff 
alleged was delivered to C., defendant’s testator, as 
collateral security for a loan of $500, but which he re- 
fused to deliver up after the loan was paid. Defend- 
ant offered to show that the note had been altered by 
the payees (plaintiff’s firm) after execution and deliv- 
ery, without the consent, authority or ratification of 
the maker, by erasing the words “‘ to the order of,”’ and 
inserting the words “or bearer;’’ this evidence was 
excluded. Held (Church, Ch. J., dissenting), error; 
that the evidence was proper on the question of dam- 
ages; that this alteration was a material one and viti- 
ated the note; that to avoid the note it was not neces- 
sary to show a fraudulent intent, the intent was of no 
moment, save as it affected the right to resort to the 
original indebtedness, and the fact of the unauthor- 
ized alteration was a matter for the consideration of 
the jury in determining the intent. 

Also held, that where the alteration was made with- 
out fraudulent intent resort may be had to the origi- 
nal indebtedness, if independent of the note and not 
discharged by its execution. To do this the note must 





be produced and surrendered. Therefore its value to 
the rightful owner is not destroyed by the alteration, 
and upon a wrongful conversion thereof his damages, 
if nothing else has intervened, are the value of the 
original independent indebtedness at the time of the 
conversion, with interest. 

It seems, also, that evidence of alteration may be re- 
butted by plaintiff by showing a readiness on the part 
of the maker of the note to ratify it and admit it to be 
a valid obligation. 

In an action for the conversion of a note evidence 
of the maker's neglect or refusal to pay it in accord- 
ance with its terms is proper, upon the question of 
value, as tending to show the maker’s inability to pay. 
Such evidence is admissible under a general denial in 
the answer, as that puts in issue the amount of dam- 
ages. (Church, Ch. J., dissenting.) 

In this action defendant offered, upon the question of 
fraudulent intent, evidence that another note made at 
the same time, by the same parties, of the same tenor 
and for the same consideration as the one converted, 
but payable at a different time, was altered by the 
payees after it came into their hands in the same par- 
ticular, without authority, consent or ratification of 
the makers, and then transferred by the payees, which 
evidence was rejected. Held (Folger, J., dissenting), 
no error. 

So, also, evidence that the transferees brought an 
action on such other note against the maker, who de- 
fended on the ground of alteration, and succeeded in 
their defense, and that plaintiff’s firm had notice of 
said suit. This evidence was also rejected. Held, no 
error. 

Defendant claimed title to the note in question 
by assigument from F., a former partner of plaintiff’s; 
he offered in evideuce a judgment-roll in an action 
by defendant’s testator against F., as indorser of said 
note, in which F. set up as a defense that the note was 
held as collateral only, and in which a judgment 
was obtained against F. Held, that such evidence 
was properly excluded, that it was incompetent 
as against plaintiff, the survivor. Booth, survivor, 
ete., v. Powers et al., ex’rs, etc. Opinion by Folger, J. 

2. Alteration. —This action was brought against de- 
fendant as indorser of a promissory note, the time and 
place of payment in which were left blank. After the 
indorsement the note was delivered to the maker, 
who, before delivering it to plaintiff, the payee, filled 
the blank by inserting the time and place, ‘and adding 
also the words “ with interest.”’ Held, that although 
the delivery of a note to the maker gave him an im- 
plied authority to insert any time and place of pay- 
ment he chose, it did not authorize him to add the 
words ‘*‘ with interest ;” that this was a material altera- 
tion of the note, which invalidated it as against de- 
fendant in the absence of proof of some authority to 
make the alteration aside from the delivery. Van 
Duzer v. Horn, 21 N. Y. 531, distinguished. McGrath v. 
Clark. Opinion by Church, Ch. J. 


SALE. 


Bona fides.— This action was brought to recover pos- 
session of astock of goods purchased by plaintiff of one 
G. Plaintiff gave evidence tending to show that at 
the time of the sale the vendor was insolvent, and his 
creditors were pressing him for payment; that he was 
engaged in a different business from the vendor, and 
was unacquainted with the value of the goods pur- 
chased; that the sale was not in the ordinary course 
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of business, and was of the vendor’s entire stock, and 
that plaintiff made the purchase at the request of a 
relative of the vendor. It also appeared that no in- 
ventory was made of the goods, and that plaintiff did 
not take any steps to ascertain their value. The con- 
sideration alleged to have been paid was $1,000; evi- 
dence was given tending to show that the gouds were 
not worth more than $500. There was also evidence 
that there was not an actual change of possession of 
the goods. Defendant, under and by virtue of an at- 
tachment against the vendor, took the goods from 
plaintiff, he claiming that the sale was fraudulent as to 
the vendor's creditors. On the trial, after the evidence 
was in, the court directed a verdict for the plaintiff. 
Held, error; that the question of the bona fides of the 
transaction was one of fact for the jury. 

Also held, that the fact that upon a sale of goods the 
vendee has paid an adequate consideration, unaccom- 
panied by immediate delivery, and actual and con- 
tinued change of possession, is not conclusive evidence 
that the sale was bona fide, and without intent to de- 
fraud. May v. Walter, sheriff, etc. Opinion by An- 


drews, J. 
—— «pe 


CODIFICATION OF INTERNATIONAL LAW. 


The following is the report of Dr. J. B. Miles, the 
general secretary of the Association for the Reform and 
Codification of International Law, as to the past pro- 
cedure and present position of the conference: 


Mr. PRESIDENT AND GENTLEMEN OF THE CONFER- 
ENCE— The International Association for the Reform 
and Codification of the Law of Nations, which com- 
mences its second session in the Hotel de Ville of this 
historic city to-day, has for its ultimate object to or- 
ganize the peace and well-being of the nations upon 
the well-defined basis of international law; and to 
secure the settlement of the differences of nations by 
peaceful methods. The first conference of the associa- 
tion commenced in Brussels on the 10th of October last, 
in response to an invitation issued by a committee 
chosen for the especial object, composed of eminent 
publicists and statesmen of America, called the United 
States International Code Committee. This committee 
was charged with the duty of taking measures for the 
convocation of a conference of the most distinguished 
publicists and statesmen of the different countries of 
America and Europe “for consultation upon the best 
method of preparing an international code and the 
most promising means of securing its adoption.’’ The 
invitation was issued in June, 1873. Notwithstanding 


the advanced period of the year, it was resulved not to- 


let it pass without action. Although many impedi- 
ments existed, owing to the distance, the shortness of 
time, and the like, yet the learned world was suitably 
represented at Brussels, and the meeting was a signal 
success. You will judge of this if you will allow me to 
state who responded to our appeal. Some forty per- 
sons, eminent as jurists and political economists, as- 
sembled, and letters were received from as many more 
who gave their adhesion. Among the latter, we name, 
with peculiar pleasure, that illustrous man whose ser- 
vices in connection with a memorable instance of 
arbitration, consummated in this very hall, reflect 
imperishable honor upon him. I refer to Count Fred- 
eric Sclopis, of Italy. After full and able discussion, 
in which most of the members participated, the con- 
ference adopted unanimously the following resolution: 
The conference declares, that an international code, 





defining, with all the precision possible, the rights and 
the duties of nations and of their members, is emi- 
nently desirable in the interest of peace, of friendly 
relations and of the common prosperity. It is there- 
fore of opinion that nothing should be neglected to 
arrive at the preparation and adoption of such code. 
The conference reserves the question of judging to what 
point the codification of the laws of nations should be 
simply scientific, and to what point it should be em- 
bodied in treaties or conventions formally accepted by 
sovereign States. Secondly, the conference adopted 
with the same unanimity another resolution, the im- 
portance of which I need not state, of which the text 
is as follows: The conference declares that it regards 
arbitration the means essentially just, reasonable, 
and even obligatory on nations, of terminating inter- 
national differences which cannot be settled by nego- 
tiation. It abstains from affirming that this means can 
be applied in all cases without exception. But it be- 
lieves these exceptions to be rare. And it is of opinion 
that no difference ought to be considered insoluble 
until after a complete exposition of the matter in dis- 
pute, after a reasonable delay, and after the exhaustion 
of all pacific means of adjustment. Finally, we de- 
clared the conference permanent; that is to sav, we 
constituted an International Association for the Re- 
form and Codification of the Law of Nations, and 
delegated to represent it a council of twelve members. 

The report then gives the composition of the bureau, 
and states that the Hon. David Dudley Field was ap- 
pointed honorary president. It afterward refers to 
the establishment of the Institut de Droit Interna- 
tional at Ghent, which has just he!d its congress at 
Geneva, and whilst preserving the perfect independ- 
ence of the two associations, it was decided by the 
conference at Brussels, that it was in conformity with 
the objects and interests of both associations that they 
should -help each other mutually while still preserving 
each its own independence. The report then proceeds 
to state that the following resolutions were adopted, 
viz.: ** That by its nature and its composition the In- 
stute of International Law seems to fulfill the nec- 
essary conditions of a senate of jurists, eminently 
fitted to perform the indispensable preparatory la- 
bors for the formation and for the promulgation of 
a code of international law, and that the Institute 
ought to be assisted in the accomplishment of its task.” 
And in the second place: “ That for its part, the asso- 
ciation reserves to itself the duty of examining from 
all points of view, political, economical and social, the 
results of these labors; as also (while avoiding as much 
as possible a needless duplication) that of devoting 
itself to all labors which it may judge necessary, and 
of acting, whether after examination of the labors of 
the institute or while waiting for the opportunity of 
such examination, in the manner it may déem the 
most favorable to the development of friendly rela- 
tions between nations and to the progress of interna- 
tional civilization.’’ Thus it will be seen that the suc- 
cess of the conference exceeded the most sanguine 
expectation even of those especially active in origi- 
nating and promoting it. The views and opinions 
which the secretary (Dr. Miles) had previously ob- 
tained from eminent publicists and statesmen of 
different countries respecting the desirableness and 
practicability of such a convention as was held at 
Brussels last October were, in the main, favorable to 
such a movement. But the experiment had not been 
tried. No precedents existed to which appeal might 
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Obstacles and difficulties were numerous 
Those who would rejoice most in the 


be made. 
and apparent. 
success of the undertaking could but entertain more 


or less of doubt in regard to its feasibility. Is it pos- 
sible to bring together from countries so widely sepa- 
rated the eminent men whose attendance is essential ? 
If tbey can be convened, will not the diversity of 
languages which they will speak prove an insuperable 
obstacle to success ? If they shail succeed in under- 
standing each other, is it at all likely that they will be 
able to agree in opinion respecting the great questions 
of international law or national policy ? Such are 
some of the questions which a year ago naturally sug- 
gested themselves. But to-day we have the satisfac- 
tion of saying these questions have been answered. 
The project which, a year ago, was a mere proposition 
in whose speedy realization a few, and perhaps none, 
had strong faith, is now a fait accompli. Distinguished 
representatives of many of the leading nations have 
assembled for the purpose above indicated. An inter- 
national organization has been effected, which is for 
the present to hold annual meetings. Moreover, 
national societies, auxiliary to the International As- 
sociation, and composed of very efficient and able 
men, have been organized in England, France, and 
Italy. And it is proposed as speedily as possible to 
organize similar societies in all the principal countries. 
When this work shall have been done, prominent 
representatives of the nations will be associated in a 
grand International League, whose object will be 
most comprehensive and benign ever to preserve 
the peace and promote the well-being of the whole 
family of nations. The results that have already 
been produced by the conference are quite marked 
and happy. It has made a deep impression upon 
the world. Its proceedings have been the subject 
of able and favorable comments by the leading organs 
of public opinion in various countries. It has tended 
to direct attention more distinctly to the enormous 
evils and burdens of the present war system, and it 
has brought to the serious consideration of peoples, 
and to some extent of governments, the question of 
enthroning law in the place of war as an arbiter be- 
tween nations. With peculiar satisfaction we refer to 
the triumph of arbitration in the British parliament 
in July, 1873. On the motion of Mr. Henry Richard, 
the house adopted by a majority of ten an expression 
in favor of the reform of international law and arbitra- 
tion. By securing at the time and in the circumstances 
this action of the popular branch of the parliament of 
the British nation, Mr. Richard has gained the lasting 
gratitude of mankind. This expression of the house 
of commons, coming as it did so soon after Great 
Britain had been defeated in two important cases in 
which she had submitted to arbitration, is very sig- 
nificant, and has influenced and is yet more to in- 
fluence the action of the legislative bodies of other 
nations. There can be no doubt it contributed, in 
some degree, to the unanimous adoption by the 
chamber of deputies at Rome, in November last, 
of a similar motion. All honor to Signor Mancini, one 
of our vice-presidents, for his introduction and elo- 
quent advocacy of the motion! All honor to the cham- 
ber of deputies of Italy for its unanimous adoption! 
With a commendable promptness the diet of Sweden, 
the country of Gustavus Adolphus, a nation eminent 
for its intelligence and manly virtues, followed the ex- 
ample of Great Britain and Italy. With a pride, which 
I hope is not entirely unjust, I am able to say the Con- 





gress of my own country, the United States of America, 
has adopted similar action. On the seventeenth of 
June, the House of Representatives of the United 
States adopted unanimously resolutions in condemna- 
tion of war and in favor of arbitration, and we are 
happy to add that on the twenty-fifth of the same 
month the Senate unanimously concurred. This action, 
we have reason for saying, was entirely in accord with 
the wishés of President Grant. In an interview with 
the secretary, when he was in Washington for the pur- 
pose of doing what he might to secure the adoption of 
the resolutions, the President said: The nations are 
becoming civilized, and learning that there is a better 
way to settle their difficulties than by fighting. It is 
also most gratifying to observe how universally this 
action is approved by the American people of all polit- 
ical parties and religious creeds. Nor are the expres- 
sions of approval of this action confined to America, 
They have come to us from other lands. In closing 
this report, it is with emotions of profound sorrow that 
we refer to the recent sudden death of the M. Auguste 
Visschers, of Brussels. He was President of the first 
International Congress held there, and Vice-President 
of all the subsequent Congresses for the same object. 
With his clear and practical mind, he recognized the 
importance to the world of the great measure proposed 
by this association for the elaboration of an Inter- 
national Code for organizing the peace of nations on 
the basis of well-defined and accepted law and justice. 
But, although men die, the great cause lives, and with 
the passage of the years it advances by sure and steady 
steps to ultimate and glorious victory.” 


2 
> 





PASSENGER CARRIERS. 


In a late English case (Readhead v. Midland, etc., L. 
R., 2 Q. B. 413), the court were divided in opinion upon 
the question whether passenger carriers are liable for 
injury caused by an unavoidable and latent defect in 
the carriage; a majority of the judges holding the 
negative. In this case—an action against a railroad 
company — the accident was caused by the giving away 
of a wheel, the tire having broken into three pieces in 
consequence of a flaw in the wadding, caused by an 
air-bubble. It was proved that such a defect would 
sometimes occur in spite of the greatest care on the 
part of the manufacturer; that it could not be discov- 
ered in the process of manufacture nor afterward, 
either by the eye or from the ringing of the metal. 
The carriage, which belonged to another company, by 
mutual arrangement, had been examined at the usual 
places, among others at Trent, the last stopping place 
prior to the accident; and the wheel, on hammering, 
then rang true. The tire was of considerably more 
than minimum thickness, to which it is found in prac- 
tice safe to wear tires. 

The weight of authority seems now to be, that the 
law requires from common carriers of passengers the 
highest degree of care and diligence which a reasona- 
ble and cautious man would use. Taylor v. Grand, 48 
N. H. 304; Simmons v. New, 97 Mass. 361; Maverick v. 
Eighth, 36 N. Y. 378; Johnson v. Winona, 11 Minn. 296. 
With reference to vehicles drawn by horses, the re- 
sponsibility is said to apply to the team, the load and 
the state of the road; the carriage must be road-wor- 
thy, the horses broken and steady, the harness in good 
condition, the driver skillful, cautious and sober, ac- 
quainted with the road, watchful and competent, and 
willing properly to meet any emergency or difficulty. 
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. Derwort v. Loomer, 21 Conn. 245; Taylor v. Lay, 16 
Minn. 566; Fuller v. Naugatuck, 21 Conn. 557. The 
proprietors of a stage are liable if the coach was up- 
set by the running of the horses, and if they ran, not 
from accidental fright, but because the blocks were 
out of the break, causing the stage to run upon them; 
and if the running might have been prevented, had 
the horses been properly harnessed, or the utmost care 
and diligence of a cautious person used to secure the 
blocks in the brake. So, if a stageis upset in conse- 
quence of baggage on the top. Farish v. Reigle, 11 
Gratt. 697; Boyce v. California, 25 Cal. 467; Fairchild 
v. California, 13 id. 599; Alden v. New York, 26N. Y. 
102; Burns v. Cork, 13 Irish C. L. 543. Or if the su- 
perintendent allows a person other than the regular 
driver to drive the stage. Tuller v. Talbot, 23 Ill. 357. 
So, although the accident occur through the reckless- 
ness of the driver of another stage, who, with his em- 
ployers, may be also liable; if the driver of the stage 
to which the accident occurred, was wanting in skill 
or prudence. Peck v. Neil, 3 Mc. L. 22. Proof that the 
plaintiff was a passenger, of the accident and the in- 
jury, makes a prima facie case. Galena v. Yarwood, 
17 Ill. 509; Dawson v. Manchester, 5 Law T. (N. 8.) 182. 
See Yonge v. Kinney. 28 Geo. 111; And, contrary to 
the decision in Readhead v. The Midland, etc., it has 
been held that a railroad is responsible for injury caused 
by a crack in the iron axle of a car, though not discov- 
erable by any practicable mode of examination. Al- 
den v. New York, 26 N. Y.102. And in general, that 
a carrier of passengers is liable for any accident oc- 
curring through defective construction of the vehicle, 
although the defect were out of sight, and not discov- 
erable upon ordinary examination. Shurp v. Grey, 9 
Bing. 457. 

In other cases the railroad is held liable if the defect 
in an axle could have been discovered in the process 
of manufacture by any known test. Hegeman v. West- 
ern, 138 N.“Y. 9. So, in case of an imperfection in a 
driving-wheel, which had not been tested after long 
use, though in the usual course, hammered all round 
when new. Manser v. Eastern, 6 H. & N. 899. So, for 
the breaking of an axle from frost, if there was the 
slightest negligence in not preventing it. Frink v. 
Potter, 17 Til. 406. And a railroad, though purchasing 
its stock from competent manufacturers, in the due 
course of business, is held responsible for their negli- 
gence. Burns v. Cork, 13 Ir. C. L. 543. 

But a somewhat less rigid rule may seem to have been 
adopted in recent decisions, prior to Readhead v. The 
Midland, etc. See Anderson v. Pyper, Hay, [?] 23. 
Thus in Ingalls v. Bills, 9 Metc. 1, specially referred to 
in the opinion of the court in that case, it is held that 
the passenger carrier is responsible, if an accident hap- 
pens from a defect in the coach which might have been 
discovered by the most careful examination; but not 
where it arises from a hidden and internal defect, 
which a careful and thorough examination would not 
disclose, and which could not be guarded against by a 
sound judgment and the most vigilant oversight. 

A coach was overturned in consequence of the re- 
moval, since the coach had last passed, of one of two 
cottages, whereby the driver was deceived as to the 
course of the road, in a moonlight night. In an 
action against the coach proprietor for an injury thereby 
sustained, the jury were instructed, that, as the road 
was of sufficient width, and there was no obstruction 
or want of light, the coachman ought to have kept 
within its limits. But a verdict for the plaintiff was 











set aside, upon the ground that the question of the 
driver’s negligence should have been left to the jury. 
Crofts v. Waterhouse, 11 Moo. 133. And, with refer- 
ence to railroads, it is held in recent cases, that a 
railroad is bound to use the best precautions in 
known practical use, but not every possible precau- 
tion, which the highest scientific skill, according to 
speculative evidence, might have suggested. Ford v. 
London, 2 F. & F. 730. It is bound to adopt any new 
and useful improvement, which would have prevented 
the accident. Smith v. New York,19 N. Y. 127. — Cen- 


tral Law Journal. 
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SHIP AND SHIPPING. 


QUEEN’S BENCH — JUNE 5. 


TAYLOR AND OTHERS V. THE LIVERPOOL AND GREAT 
WESTERN STEAM COMPANY. 


: bill of lading: exception against loss b 


Ship and 
capable 0 


ng 

“* thieves eee; stolen: barratry: “damage 
being covered by insurance.” — Plaintiffs shi on board 
defendant’s ship at Liverpool for New York, certain 
boxes of diamonds, under bills of lading, excepting, 
amongst other things, “ robbers, thieves, barratry of the 
masters and mariners,” and containing a clause that 
“the ship-owner is not liable for any damage to any 
— which is capable of being covered by insurance,” 

ne of the boxes of diamonds was stolen when on 
board the a either on the voyage or after her arri- 
val in port, fore the time for delivery arrived, but 
there was no evidence to show whether they were sto- 
len by one of the crew, or by a passenger, or, after her 
arrival, by some person from the shure, 

Held, (1) that “damage to any goods” in the insurance 
clause did not apply to the case of a total abstraction of 
the goods; (2) that the word “ thieves”’ applied, as in 
policies of insurance, only to thieves external to the 
ship, and not to a passenger or one of the crew; (3) that 
the onus of showing that the loss came within one of 
the exceptions lay upon the ship-owners, and not the 
shipper; and that, as the defendants had failed in 
showing that, the plaintiffs were entitled to recover. 


This was an action brought to recover damages for 
the non-delivery and loss of a certain box of diamonds 
under the circumstances hereinafter stated, and by 
consent of the parties and by the order of Mellor, J., 
according to the common-law procedure act, 1852, 
the following case was stated for the opinion of the 
court: 

1, The plaintiffs are merchants carrying on business in 
New York. The defendants are the owners of the ship 
Nevada, one of a line of passenger ships running be- 
tween Liverpool and New York. 

2. On orabout the 25th July, 1871, the plaintiffs caused 
to be shipped at Liverpool on board the defendants’ 
said steamship Nevada for New York, five boxes of 
diamonds, and the defendants accepted and received 


~the same from the plaintiffs to be carried on board the 


said ship from Liverpool to New York, on the terms 
of five bills of lading respectively, which were all in 
the same form, and a fac simile copy of one of which 
is hereto annexed and is to form part of the special 
case. The memorandum in the margin, “ Insurance 
in London by A. 8. P. & Co.,”” was upon the bills of 
lading when they were delivered to the shippers. 

3. Four of the said boxes of diamonds were duly de- 
livered by the defendants to the plaintiffs at New 
York, but the remaining box was stolen during the 
said voyage, and has never been delivered to the plain- 
tiffs. The diamonds were stolen when on board the 
ship, either on the voyage or after her arrival in port 
before the time for delivery arrived, but there is no 
evidence to show whether they were stolen by one of 
the crew or by apassenger, or after her arrival, by some 
person from thé shore. 
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4. At the time of the shipment the diamonds were 
insured for the voyage by two policies effected at 
Lloyd's, copies of which are annexed to and are to be 
taken as part of this case. A claim for the loss in 
question was made upon the underwriters upon the 
policies and was paid. 

The question for the opinion of the court is whether 
the plaintiffs are entitled to recover from the defend- 
aunts the value of the third box of diamonds. If the 
court should be of opinion in the affirmative, then 
judgment shall be entered up for the plaintiffs for 9501. 
with costs. If the court shall be of opinidn in the 
negative, then judgment shall be entered up for the 
defendants with costs. 

The exceptions contained in the bill of lading were: 
“The Act of God, the Queen’s enemies, pirates, rob- 
bers, thieves, vermin, barratry of masters and mariners, 
straints of princes and rulers or people, sweating, 
insufficiency of package in size, strength or otherwise, 
leakage, breakage, pilferage, wastage, rain, etc., and all 
damage, loss or injury arising from the perils or things 
above mentioned, and whether such perils or things 
arise from the negligence, default or error in judgment 
of the pilot, master, the mariners, engineers, steve- 
dores, or other persons in the service of the ship-own- 
ers, always excepted.”’ 

The bill of lading contained also the following clause : 
“The ship-owner is not to be liable for any damage to 
any goods which is capable of being covered by insur- 
ance, nor for any claim, notice of which is not given 
before the removal of the goods; nor for claims for 
damage or detention to goods under through bills of 
lading, where the damage is done or detention occurs 
whilst the goods are uot in the possession of the ship- 
owners; nor in any case for more than the invoice or 
declared value of the goods, whichever shall be the 
least.” 

Cohen, Q. C. (with him Hollans), for the plaintiff, 
contended that the loss of the diamonds under the 
circumstances mentioned in the case did not come 
within any of the exceptions mentioned in the bill of 
lading, and that the defendant was, therefore, liable 
for the loss. The exception as to the loss by “‘ thieves ”’ 
does not embrace this case, for, borrowed as it clearly 
is from the similar clauses found in policies of insur- 
ance, the word “ thieves’? must be understood in the 
same sense as it has in those instruments, and be held 
applicable only to persons outside the ship, not to 
members of the crew or to passengers. The theft in- 
tended must be held to be as in policies of insurance, 
not simple theft —furtum — but latrocinium. Arnould 
(Marine Insurance, vol. 2, p. 704, 4th ed.) says: ‘“‘ The 
theft that is insured against by name in the policy 
means that which is accompanied by violence (latro- 
cinium) and not simple theft (furtum); it being an old 
and elementary rule that furlum non est casus fortuitus, 
is not one of the fortuitous events agaiust which the 
owner may seek indemnity by insurance, but one which 
the law presumes might have heen prevented by the 
exercise of due diligence.’’ To entitle the ship-owner 
to exemption from liability under this clause, he must 
show that the diamonds were lost, not by furtum, but 
by lutrocinium; the onus lies upon him to show this. 
Now the case distinctly finds that there was “ no evi- 
dence to show whether they were stolen by one of the 
crew or by a passenger, or after her arrival, by some 
person from the shore.’’ The defendants, therefore, 
have failed to bring the case within this exception. 
And the case clearly does not come within the insur- 





ance clause against damage which is capable of being 
covered by insurance; for “damage” cannot mean a 
total loss of the goods by a bodily abstraction of them, 
as here. It means an injury to the goods, not a total 
abstraction of them. 

Herschell, Q. C. (with him R. V. Williams), for the 
defendants. As a matter of fact, as stated in the 
fourth paragraph of the special case, the plaintiff has 
recovered upon his policies of insurance in respect of 
the loss of these diamonds. The word “damage” 
must include loss of the goods, otherwise a total 
loss could not be insured against; and a theft bya 
passenger or by one of the crew is a loss which could 
be insured against. However, whether the defendants 
come within the exemption of the insurance clause or 
not, it is submitted the case comes clearly within the 
exemption against loss by “ thieves,’’ a word of unre- 
stricted meaning, and applicable to all cases of theft, 
no matter by whom committed. There is no reason 
for limiting the general word ‘“‘thieves’’ to the narrower 
meaning given to it in policies of insurance; the words 
of this clause are different from those found in policies 
of insurance, and the word “‘ pilferage’’ points unmis- 
takably to acts done by passengers or members of the 
crew. If ‘“‘tbieves’’ mean persons who act with vio- 
lence, there would be no need of the word “ robbers,” 
which, as decided by De Rothschild v. The Royal Mail 
Steam Packet Company, 7 Ex. 734, means, not thieves, 
but robbers by violence. Again, the loss of the dia- 
monds under the circumstances of the present case 
may well come within the exemption as to ‘ barratry 
of the masters and mariners,’’ as barratry is described 
in Phillips on Insurance, § 1071, where it is said : ** Theft, 
embezzlement and willful destruction of the property 
insured are in their nature barratrous acts.’’ Nor is 
the definition of barratry given in Arnould on Ma- 
rine Insurance, vol. 2, p. 706, inconsistent with this. 
Finally, it is submitted that the onus is upon the plain- 
tiff to show that the loss was caused by a species of 
theft which takes the case out of the exemption. See 
Phillips v. Clark, 2 C. B., N. S., 156; Czech v. The 
General Steam Navigation Company, 17 L. T. Rep., N. 
S., 246. 

Lusu, J.— This case is one which presents consider- 
able difficulty, and during the argument I have felt 
great doubt as to the construction of this bill of lading, 
but I have arrived at a conclusion satisfactory to my 
mind, that the loss of these diamonds does not come 
within any of the exceptions in the bill of lading, and 
that the plaintiff is, therefore, entitled to our judg- 
ment. The facts as stated in the case are that the dia- 
monds were stolen when on board the ship either on 
the voyage or after her arrival in port, but there was 
no evidence to show whether they were stolen by one 
of the crew or by a passenger, or, after her arrival, by 
some person from the shore. We must take that find- 
ing in the case as equivalent to an averment that there 
were passengers on board, and the matter is left in 
doubt whether the diamonds were stolen by one of 
them, or by one of the crew, or by some one from the 
shore after the ship’s arrival. The question then is, 
does such a loss come within any of the exceptions in 
the bill of lading? The exceptions are-‘‘the act of 
God, the queen’s enemies, pirates, robbers, thieves, 
vermin, barratry of masters or mariners,” etc. The 
important question as to this is whether the word 
“thieves’’ comprehends all thieves, including any 
amongst the persons on board, or, as hitherto under- 
stood in policies of insurance, whether it is not ap- 
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plicable only to persons outside the ship and not be- 
longing to it. It is a word of ambiguous meaning, 
and in the case of such a word I think we ought to 
put such a construction upon it as will be most in favor 
of the shipper, and not that which is most in favor of 
the ship-owner. The exception is one framed for 
the benefit of the ship-owner, and if it were intended 
to give him the protection contended for he ought to 
have made that clear. I think, therefore, that the 
word “thieves ” should receive the ordinary construc- 
tion which has hitherto been put upon the word in 
policies of insurance. It is not reasonable to suppose 
that where nothing is added to qualify this meaning 
the ship-owner was not meant to be liable for theft by 
one of the crew or one of the passengers. I think we 
should understand the word “thieves’’ used in this 
exception in the ordinary sense which it has hitherto 
borne, and as not including any of the persons on 
board. I say nothing as to whether the word * barra- 
try’ might not include such a loss as this. For sup- 
posing that a theft by one of the crew would be bar- 
ratry, this theft was not necessarily committed by one 
of the crew; as there were passengers on board it is 
enough to say that the theft might have been com- 
mitted by one of them, and not by one of the crew. 
The next question is, whether the loss comes within 
the insurance clause in the bill of lading. That clause 
says: “ The ship-owner is not to be liable for any dam- 
age to any goods which is capable of being covered by 
insurance.”’ I do not agree with Mr. Cohen that the 
word “damage ”’ is to be limited to damage or injury 
as opposed to the destruction or total loss of the thing. 
lf goods were damaged to the extent of their utter de- 
struction, that would still be damage within the mean- 
ing of this clause. But I do not think that the clause 
inclades the present case, which is not one of damage, 
but of entire abstraction of the thing itself. I think it 
must be confined to cases where the goods receive 
damage from one or other of the perils insured against, 
and that it does not apply to cases where no damage 
has been done to the goods, but there has been an en- 
tire, bodily abstraction of them. The next question 
is, does the onus of proof in the matter lie on the plain- 
tiff or on the defendant? I am of opinion that it is 
for the defendant to bring himself within the excep- 
tion in the bill ¢f lading. It lies upon him to show 
that the theft was committed by some person outside 
the ship; the onus does not lie on the plaintiff of show- 
ing the contrary. The case of Czech v. The General 
Steam Navigation Company, ubi sup., which has been 
cited, does not seem to me to have any bearing on the 
present case. There the ship-owner stipulated that he 
would not be liable for “‘ breakage, leakage, or dam- 
age,”’ which, according to the decisions, means, break- 
age, leakage, or damage not ¢aused by or owing to his 
own negligence; and the court held that it was not 
sufficient to show that the damage was such as prima 
facie was caused by one of the perils insured against, 
but that the plaintiff must go further and show that 
it was caused by the negligence of the ship-owner or 
one of his servants. I do not think that case at all 
touches the present. The ship-owner here is responsi- 
ble for the non-delivery of the box of diamonds, un- 
less he can bring himself within one of the protecting 
clauses. He says, according to the construction we 
have put on the word “‘ thieves,’’ that he will not be re- 
sponsible if the thing is stolen by some person not 
belonging to the ship; he fails to show that the box 





was stolen by some person not belonging to the ship, 





and therefore he does not bring himself within the 
exception. The plaintiff therefore is entitled to our 
judgment. 


ARCHIBALD, J.—I am of the same opinion. The 
first question is what is the proper construction of the 
bill of lading. The goods were shipped on board the 
defendant’s ship under a bill of lading, and the de- 
fendants are responsible for their safe delivery, unless 
they can .bring themselves within any of the excep- 
tions in that bill of lading. I own that during the 
argument I felt considerable doubt as to the meaning 
of the document, but I have arrived at the same con- 
clusion as my brother Lush, that the defendants have 
not brought themselves within any of the exceptions 
exempting them from liability. The clause as to in- 
surance says that the ship-owner is not to be liable for 
any damage to any goods which is capable of being 
covered by insurance. It has been contended that this 
clause is so extensive as to exempt from liability for 
every possible risk that could be insured against, and 
that the word ‘‘damage’’ extends not only to a loss by 
destruction, but also to a loss by theft. If the word 
“damage ’’ could be so extended, the clause would ex- 
empt the ship-owner from liability as to those goods un- 
der all circumstances whatever, as the theft might be 
insured against. But when we come to look at the clause 
itself, we must see, I think, that the word “‘ damage” is 
not used in that sense. The present case was one of 
abstraction of the goods, and I do not think the words 
of the clause apply to such a case as that. The whole 
of the insurance clause seems to me to point to some 
injury done to the goods, the goods themselves re- 
maining in specie. The defendants cannot therefore 
rely on this exception. The next question is, have the 
defendants brought themselves within the exception 
against loss by thieves? This depends on the construc- 
tion to be put on the word thieves. Nodoubt the words 
of this clause were copied originally from policies of 
insurance, and in policies of insurance the word thieves 
refers to theft by violence, to latrociniwm as opposed 
to furtum. As the word is ambiguous, I think it is 
for the ship-owner to make out clearly that it was the 
intention that the word should have the other mean- 
ing, and should not bear the ordinary meaning which 
it had acquired in policies of insurance. As the de- 
fendaunts have failed to do that, I think they have not 
brought themselves within this exception either; for 
it is found in the case that the diamonds may have 
been stolen by one of the crew, or by a passenger, or 
by some person from the shore after the ship’s arrival. 
The question of barratry, therefore, does not arise. 
For these reasons I agree with my brother Lush, that 
there should be judgment for the plaintiff. Judgment 


for the plaintiff. 
caieiatheatii 





In the case of the twenty-three Chinese women 
brought to San Francisco on the steamship Japan for 
alleged immoral purposes, and held in custody under 
a writ of habeas corpus, the Supreme Court of the 
State remanded them to the custody of the master of 
the Japan, but as a question of the construction of 
our treaty with China is involved, the matter was 
taken before the United States Circuit Court. A de- 
cision has just been rendered in the matter. Judge 
Field writing the opinion, in which it is held that the 
State law under which it was attempted to send them 
back to China was constitutional. Judge Sawyer dis- 
sented and Judge Hoffman concurred. 
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CORRESPONDENCE. 


CORPORAL RIGHTS OF PASSENGERS IN TRANSITU. 
NeEw York, September 29, 1874. 


To the Editor of the Albany Law Journal: 

DEAR Stk — The ingenious question suggested by one 
of your contemporaries, as to a passenger’s corporal 
rights in transitu, is capable of three solutions: 

1. A passenger takes steerage or cabin passage among 
other passengers. An animate human body is a passen- 
ger—an inanimate human body is freight. Had he 
shipped his body as freight, it would have been stored 
in that portion of the ship’s capacity reserved for 
freight. Now, in the absence of astipulation in the 
contract to carry, is the carrier bound to change the 
essence of the contract to provide for an unforeseen 
contingency. A railroad company transporting wheat 
is not bound, if the car containing the wheat become 
infested with rats, to stop and provide rat-traps for 
that particular car. Nor is the company contracting 
to carry a passenger bound to carry freight under the 
same contract, and to provide ice or any other article 
necessary to safely transport that freight. The present 
inconvenience can only be cured by a provision in the 
bill of lading. 

II. A ship at sea is a dominion; it is an absolute 
monarchy, whose absolute monarch is its captain. 
Indeed, it would be difficult to find a more perfect 
example as to isolation or discipline of a dominion. 
And this is not a begging of the question, though it 
might possibly appear so. 

III. The main reason, however, as I apprehend, is 
public policy which is suprema lex. The safety of the 
public (i. e., the human beings on board the ship) re- 
quires that every possible precaution be taken. If the 
captain of the ship have a right to order a live man to be 
thrown overboard, he ought also to have the right to 
dispose of a dead man in the same way. And, in case 
of mutiny, he would undoubtedly have that former 
right. J.A.M. 





To the Editor of the Albany Law Journal: 


In the article entitled ‘‘ Compensation of Lawyers” 
(L. J., Sept. 26, 1874, p. 193), the correctness of the syl- 
labus in case of Voorhees v. McCartney, 51 N. Y. 387, 
appears to be questioned, and the author intimates 
that the decision may have been based upon the pecu- 
liar circumstances of the case, i. e., the formal assign- 
ment of the claim by advice of the attorney, and the 
bringing of the action in the name of the apparent, not 
the real, owner, so as to avoid filing security for costs. 
Upon examining the opinion, it will be perceived that 
the learned judge expressly lays these considerations 
out of view, and bases his decision upon the ground 
that, under the provisions of the statute (2 R. S. 616, 
§ 44), the attorney was liable, ‘‘ on account of his inter- 
est in the demand.’’ And the opinion, after referring 
to the provision of the Code, allowing attorneys, by 
way of compensation, to become interested in the re- 
covery, closes thus: 

“In any such case he (the attorney) incurs a liability 
to pay the plaintiff ’s costs to the same extent in which 
the plaintiff upon the record would be liable, and no 
exception is made in favor of attorneys.” 

There appears, however, to be a difference of opinion 
between the Court of Appeals and the Commission on 
this subject. In the case of Sussdorf v. Schmidt, 55 
N. Y. 319, evidence was offered, on the part of the de- 





fendant, in substance that the plaintiff had agreed to 
give a portion of the recovery to his attorney as com- 
pensation for his services. This evidence was excluded. 
The Court of Appeals sustained the ruling upon these 
grounds: ‘It was immaterial; as such arrangements 
are now lawful, a party is not discredited by making 
them; nor dves an agreement to give an attorney a 
share of a recovery for his services give him such an 
interest in the cause of action as would make his ad- 
missions proper, or make him liable for costs.”’ 8. 


(We are still of opinion that we are right and that 
Mr. Sickles’ head-note is too broad. Judge Gray un- 
doubtedly does say what the syllabus expresses, but 
we claim that it is obiter, and that the decision is war- 
ranted only by the peculiar facts of the case, and we 
are considerably in doubt whether it is warranted even 
by the facts.]— Ep. A. L. J. 

——__ 


COURT OF APPEALS DECISIONS. 

The following decisions were handed down in the 
Court of Appeals on Tuesday, the 29th ult.: Judgments 
affirmed — Morris Higgins, plaintiff in error, v. The 
People, etc., defendants in error; Steven Dillon, plain- 
tiff in error, v. The People, etc. —— Judgments affirmed, 
with costs— A. 8. Hope, appellant, v. Peter Balen, Jr., 
and another, respondents; M. Calligan, respondent, v. 
E. P. Scott et al., appellants.—— Appeal dismissed, 
with costs—John I. Davis, respondent, v. John B. 
Borst, appellant; Thomas Holloway, respondent, v. 
Benjamin F. Stephens, appellant.——Judgment re- 
versed and new trial granted, costs to abide events— 
James O’Brien, late sheriff, etc., respondent, v. James 
McCann and another, appellants. —— Order of General 
Term and Special Term reversed and decision of referee 
affirmed (except as below stated), unless Naylor & Co. 
desire a rehearing as to amount of damages for defect- 
ive frogs; if they do, they to give notice thereof within 
thirty days after service of notice of this judgment and 
that claim of J. 8. Black be paid — Samuel Gurney et 
al., respondents, v. The Atlantic & Great Western R. 
R. Co., appellants. —— Order modified by striking out 
direction to referee to examine defendant, without 
costs as to either party in the court — William J. King, 
Jr., respondent, v. Thomas Leighton, appellant.—— 
Order affirmed, with costs— Edward 8S. James, re- 
spondent, v. Margaret Purcell, impleaded, etc., appel- 
lant.—— Motion denied, with $10 costs— Anna E. 
Metzy, administratrix, etc., appellant, v. The Buffalo, 
Corry and Pittsburg Railroad Co., respondent.—— 
Motion granted, so far as that the plaintiff shall have 
but one bill of costs, and all the disbursements in all 
the cases — Edwin R. Brink and another, respondents, 
v. The Republic Fire Insurance Co., appellant, and 
three other cases.—— Motion granted on payment of 
$10 costs of opposing motion— Henry Reinmiller, re- 
spondent, v. Edwin T. Skidman and another, appel- 
lants. 

a e 

The attorney-general of the United States has de- 
cided that under section 5293 of the Revised Statutes 
the secretary of the treasury has power to remit fines, 
penalties and forfeitures arising under any revenue 
law where the amount does not exceed $1,000, where 
there has been no summary inquiry and statement by 
a judge; and also to remit fines, penalties and for- 
feitures arising under laws relating to the registering, 
recording, enrolling, or licensing of vessels when the 
amount does not exceed $50. 
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NOTES. 


Messrs. Kay & Brother, of Philadelphia, announce 
for publication this month a treatise on the Law of 
Negligence by Francis Wharton, and a third and re- 
vised edition of Hilliard’s “‘Law of Injunctions.” 
They also announce, as in preparation, an American 
edition of Leake’s ** Law of Contracts,” with Ameri- 
can notes by Francis Rawle and Henry Reed; a sixth 
American edition of *“* Williams on Executors ;’’ a sec- 
ond edition of Dr. Wharton’s valuable treatise on the 
**Law of Homicide,” and a new treatise by George 
Tucker Bispham on the “ Law of Notice,”’ as applied 
in Equity, in controlling the acquisition and enjoy- 
ment of titles; including the doctrine of Purchases for 
Value and of Equitable Assignments. 


We copy in another column from the Central Law 
Journal an article on ‘‘ Passenger Carriers’’ from the 
pen of Mr. Francis Hilliard, which commences with 
the statement that ‘‘In a late English case, Redhead 
v. The Midland, etc., L. R., 2Q. B. 413, the court were 
divided in opinion upon the question whether passen- 
ger carriers are liable for injuries caused by an un- 
avoidable and latent defect in the carriage.’’ It had 
probably escaped the attention of the writer that the 
Exchequer Chamber, on the appeal of that case (20 L. 
T. R. 628) wnanimously affirmed the decision below 
holding the negative of the question. The case was 
fully discussed in the first volume of the Albany Law 
Journal, page 6, and was reported in full in the same 
volume, page 318. 


There is a case in the Law Reports (Privy Council 
Cas., vol. 5, p. 89), arising on appeal from the Supreme 
Court of the Colony of the Strait’s Settlement in its 
Division of Penang, the title of which at least is in- 
teresting. We therefore present it in full: “Ong 
Cheng Neo, plaintiff, against Yeap Cheah Neo, Khoo 
Kay Chaw, Khoo Fiew Jeong Neo, and her husband, 
Lim Cheng Keat, Executors of the last will and testa- 
ment of Oh Yeo Neo, deceased, Lim Choon Yek, niece 
of the said Oh Yeo Neo, and her husband, Cheah On 
Heap Lim Ah Yong, and Wee Sah Neo, Legatees 
named in the said will of the said Oh Yeo Neo, de- 
ceased.”’ We should think all that could be required 
of a judge down that way would be to master the titles 
of the cases. 


In the Central Law Journal we find the following ex- 
tract from a letter written in September, 1851, by Mr. 
Webster to Mr. Fillmore, relative to the appointment 
of the late Mr. B. R. Curtis to the Supreme Bench: 
“ A very important vacancy is created by Judge Wood- 
bury’s death. The general, perhaps I may say, the 
almost universal sentiment here is, that the place should 
be filled by the appointment of Mr. B. R. Curtis. Mr. 
Choate is perhaps Mr. Curtis’ leader, and is more ex- 
tensively known, as he has been quite distinguished in 
public life. But it is supposed he would not accept the 
plage. He must be conferred with, and I should have 
seen him to-day, but he is out of town. I shall see him 
as soon as possible. Every thing being put at rest in 
that quarter, as I presume it will be the moment I see 
Mr. Choate, I recommend the immediate appointment 
of Mr. Curtis. There will be an advantage in disposing 
of the matter as soonas maybe. Judge Sprague is now 
on his way home from Europe. His friends, no doubt, 
will urge his pretensions. Judge Pitman, too, of the 
District of Rhode Island. is a learned lawyer, an able 
judge and an excellent man. If an appointment were 





to be made by promotion from the bench of a district 
court, it would be very difficult to overlook Judge 
Pitman, who has been on the bench more years, by a 
good many, than Judge Sprague, and working at a 
much smaller salary. But in my judgment itis de- 
cidedly better to appoint aman much younger than 
either of these judges. Mr. B. R. Curtis is of a very 
suitable age, forty-one; he has good health, excellent 
habits, sufficient industry and love of labor, and, I need 
hardly add, is in point of legal attainment and genera 
character, in every way fit for the place.” 


Messrs. Kay & Brother, of Philadelphia, have un- 
dertaken the publication of a law paper, to be called 
the ‘‘ Weekly Notes of Cases.’’ It is modeled after the 
English ‘‘ Weekly Notes,”’ and is designed to give 
promptly the gist of Pennsylvania decisions, both 
State and Federal, legal and equitable. It is to be 
under the general charge of Mr. E. L. Boudinot. The 
specimen number is very good, and if the plan is 
properly carried out, as we have no doubt it will be, 
the ‘“ Weekly Notes’’ will be very valuable to the law- 
yers of Pennsylvania. 


a 
LEGAL NEWS. 


All the judges of the Supreme Court of the United 
States will bein attendance at the opening of the court, 
on the 12th inst., and will commence on the docket, 
preparations for which are now being made by the 
officers of the court. 


Judge Benedict, of the United States District Court 
for the Eastern District of New York, has decided 
that a married woman can legally bring action to re- 
cover the value of wearing apparel stolen while a pas- 
senger on a vessel. 


We are glad to learn that Mr. Vaughan Williams, 
the English county court judge, whose curious freaks 
we noticed last week, has had sense enough to resign; 
but, perhaps, the oddest part of the business, after all, 
is that it is seriously proposed that the government 
should provide him a pension, and the Law Times 
hopes to see the suggestion “ carried out.” 


Ex-President Woolsey, in his fourth lecture on in- 
ternational law at the Yale Law School, last Wednes- 
day, discussed the case of the Virginius as seen in the 
light of recently disclosed facts. The seizure of the 
vessel by the Spaniards he justifies as an act of self-de- 
fense. The brutal treatment of those on board he 
considers &s inexcusable and as just ground for dam- 
ages to be claimed by the United States. 


Joseph H. Bradley, who was debarred from the Su- 
preme Court of the District of Columbia during the 
trial of John H. Surratt, in 1867, for alleged contempt 
of court, and who was afterward charged with sending 
a threatening message to the justice holding that 
court (Judge Fisher), was to-day restored to the list 
of attorneys on motion of Thomas J. Durant. In 
granting the motion, Chief Justice Carter said the 
court had been informally advised of this motion, and 
they had unanimously agreed to grant it. They con- 
sidered that whatever had passed had been abundantly 
atoned for, and they should welcome Mr. Bradley as a 
member of the bar with pleasure. The court-room 
was filled by members of the bar, who with the great- 
est unanimity applauded the remarks of the court, 
and gathered around Mr. Bradley to congratulate him. 
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THE FEAR OF COURTS. 


“ As to an appeal to courts of justice in New York 
city, where the judicial ermine is represented in lead- 
ing papers as sadly sullied, every delicate woman and 
every protector of woman should protest against it as 


involving the most serious dangers. Suppose this 


case could be brought before a tribunal where abund- 
ant money could be employed to corrupt judges and 
jury, and to hire perjured witnesses, and where the 
most respectable and refined ladies could be forced to 
appear and meet the cross-questions and brow-beat- 
ing of coarse and ribald lawyers, can any thing be 
imagined more to be dreaded ?”— Miss Catherine EZ. 
Beecher to the New York Tribune. 


If the above utterance had come from one of the 
sentimental and hysterical women of the average 
sort, we might not have deemed it worthy of notice 
in a grave legal journal. We suppose the views ex- 
pressed above are a fair sample of those entertained 
by a vast majority of the gentler sex, and by a con- 
siderable proportion of the masculine kind, in regard 
to judges, juries, lawyers and courts. We know it is 
usually quite difficult to entice a “ delicate woman” 
into a court-room, unless she is desirous of a divorce 
from her tyrant, or can listen to the developments of 
some scandalous case, in which the fair fame of some 
erring sister is called in questions without any danger 
of being herself summoned to testify, and with her 
veil down. It is frequently quite difficult to per- 
suade the sensitive beings to leave the court at the 
approach of some of these indelicate disclosures. We 
remember the story of the Irish judge, who at a simi- 
lar juncture, suggested that all the modest women 
should leave the court, and when quite a number 
persisted in remaining, remarked, ‘“ Mr. Sheriff. as all 
the modest women have left, put the rest out.” Our 
shrinking and timid wives, daughters, and sisters 
enjoy the spice of these things rather better than their 
husbands, fathers, and brothers, unless the said male 
relatives should chance to be the subject of the 
judicial investigation, and then “nothing can be 
imagined more to be dreaded.” A lawyer's tongue 
never wags too saucily when exercised at the expense 
of another woman, who is generally termed by these 
fair creatures a “ hussy,” to distinguish her from the 
rest of her sex. We think it,may safely be laiddown 
as a general truth, that unless the lawsu# concerns 
them or theirs, there is no insuperable objection in 
the feminine mind to listening to the explication of 
any case involving the infringement of those relations 





which good morals and polite society have established 
for the governance of the sexes. 
“They like to see the whole proceedings, 
The depositions, and the cause at full, 


The names of all the witnesses, the pleadings 
Of l to it, or to annul.” 





But we fear that Miss Beecher, in her anxiety to 
shield her brother ftom the rough blasts of a legal 
inquiry, does not duly weigh her words when she 
makes these wholesale accusations against the morals 
of judges and the manners of lawyers. If we deemed 
the example of the Plymouth church investigation a 
safe and proper one to follow, we should call on the 
judges of the first district to “make a statement,” 
showing that they are not liable to be bribed. We 
should give very great weight to such a “statement” 
from Noah Davis, for instance, the judge before 
whom William Tweed, the most influential offender, 
ever convicted in an American court of justice, was 
found guilty. Similar disclaimers from John R. Brady, 
George C. Barrett, Abraham R. Lawrence and Charles’ 
Donohue, judges of the Supreme Court, would also 
be in order. We think too that a “statement” from 
the Bar Association to the effect that the lawyers of 
the city of New Yorkare not in the habit of insulting 
women in the courts, might tend to re-assure the 
nervous Miss Beecher. We must confess that we 
are surprised at the lady’s reflections on the good 
manners of our profession. Our observation has led 
us to a quite contrary conclusion. We have always 
seen women treated with the greatest respect and 
tenderness in court. The entrance of a petticoat into 
a court-room has always seemed to us the signal for 
an immediate improvement of professional behavior. 
The legal heels instantly come down from the tables, 
the tobacco is quickly ejected from the legal mouths, 
and there is a general brushing down and straighten- 
ing up on the part of the legal beasts and cubs in 
attendance. The roughest-voiced old Stentor of the 
bar roars as gently as a nightingale when Mary Jane 
or Amelia Seraphina is called to the witness stand. 
No discreet lawyer dares ask a feminine witness her 
age, without first begging pardon and explaining that 
he means no imputation against her unquestionable 
juvenility. The female witness has a great advantage 
over the male. She is allowed to go on generally 
pretty much as she pleases, for none of the lawyers 
are hardy enough to try to bring her within legal 
rules. And so she is permitted to disclose what she 
thought, and what she told her next door neighbor, 
or her husband's second cousin, or what various per- 
sons of her acquaintance told her, about the matter 
in question, in a perfectly feminine, illegal and ador- 
able manner. So a woman can persistently give 
utterance to an amount of irrelevance, half of which 
would send a masculine witness to the sheriff's office 
for contempt. No man knows so well asa lawyer 
the ridiculous inequality of the sexes in courts of 
justice, and the helpless inferiority of the male suitor 
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or witness tothe female. And yet poor Miss Beecher 
speaks in tremulous and terrified tones of ‘coarse 
and ribald lawyers.” If she really means what she 
says, she must regard a lawyer as “a low, vulgar, 
brutal, foul-mouthed wretch,” for such is Webster’s 
definition of “ribald.” We beg to assure Miss 
Beecher that we are no such persons. Not even Mr. 
Moulton’s distinguished counsel merits such a descrip- 
tion, although if he had been stigmatized as “bald” 
rather than “ribald” we could not in conscience 
object. ) 

Miss Beecher speaks of the danger of the use of 
money in corrupting judges and jury and hiring per- 
jured witnesses. Evidently, she does not reflect that 
this course is as free to the one party as to the othey, and 
the community will probably believe, if they can be 
brought to believe any thing of Miss Beécher’s dark 

* picture, that when it comes to this, Plymouth church 
will not suffer itself to be taken ata disadvantage. 
The combatants will stand equal in this respect, and 
the result may be as it was in some of those knightly 
contests of the middle ages, where all parties were so 
securely encased in armor that terrible battles were 
fought and nobody was hurt. 

But after all, it seems that Miss Beecher’s alarm, if 
well-grounded, is misplaced. Her brother would not 
be tried in the city of New York, where these vendi- 
ble judges and impolite lawyers prevail, but over in 
Brooklyn, where he has for so many years exercised 
so potent an influence, and where his church is such 
an enormous power in society and government. 
Surely he ought to have a fair and unprejudiced 
and intelligent trial there, if anywhere in the world. 
We have heretofore urged Mr. Beeche? and his friends 
to go into the courts with fhese controversies. They 
seem inclined to adopt this course. We hope they 
will not be dissuaded by Miss Cassandra Beecher’s 
hysterical vaticinations. We are glad to see one 
woman, at least, concerned in these affairs, who has 
no fear of courts, but who conceiving her good name 
and fame to be unjustly assailed, appeals to a legal 
tribunal for vindication. We can recommend Miss 
Proctor’s course to Miss Beecher, and can assure the 
latter lady that if she really wishes the truth to be 
made manifest, a day in our courts is better than a 
thousand. - 


NATURE OF PROPERTY IN TREES. 


The boundary line between real and personal prop- 
erty is sometimes quite obscure. As an example, the 
rule of fixtures is one of the most puzzling and vexa- 
tious in the law, varying as it does with the varying re- 
lations of the parties concerned. Special instances of 
the indefinite nature of property are found in fences, 
hop-poles, manure and statues, all of which have 
been the subject of adjudication. We had supposed 
that the rule that growing trees are real estate, was 
as firmly fixed in the law as their roots in the soil. 
But as there is scarcely any well-settled principle 





that has not, at some time, found some judge to 
doubt or condemn it, so this instance forms no excep- 
tion. Thus it has been said that a conveyance of 
standing trees is not within the recording act. Judge 
Paige in Warren v. Leland, 2 Barb. 619, says: 
“ Growing trees, when severed from the land, in law, 
by a valid sale in writing by the owner in fee in the 
land, in prospect of an actual separation, even before 
an actual severance, become chattels — chattels per- 
sonal — not chattels real.” And to this he cites Toil. 
and Bac., and Hob. The judge’s reasoning is as fol- 
lows: ‘Simultaneous with the execution and de- 
livery of the conveyance, the trees are severed in 
law, from the earth, and become chattels personal ; 
and the interest which passes to the grantee is not a 
freehold estate, but an interest in perpetuity in per- 
sonal estate, which may be conveyed by writing 
without seal, and even by parol. Can it be said then 
that such a conveyance is the conveyance of a free- 
hold estate? I think not. For the reason that a 
freehold estate does not pass by the conveyance, but 
merely the title to a chattel.” The judge seems to 
us to be in error here. A parol sale of growing trees 
is valid if followed by delivery, because then the trees 
become chattels, but not otherwise. It may operate 
as a license to the vendee to enter upon the land and 
take them away, but is not such a license revocable at 
pleasure, and if revoked what right would the vendee 
have to enter? The trees are just as much part of 
the realty as the houses. Would any one contend 
that a parol sale of a house, exclusive of the land, 
would change it from personalty into realty? The 
nature of property is not thus to be changed. Agree- 
ments alone cannot change it; it needs physical acts 
to effect such a change. But these expressions of 
Judge Paige seem after all to be obiter. First, be- 
cause the judge says so: “ But be this as it may, the 
assignment of 1836, from Farlin to the plaintiff, was 
executed and delivered after the pine timber had 
been severed from the !and, and while it was per- 
sonal property ; and it cannot be pretended that that 
instrument was such a conveyance as the recording 
act required to be recorded.” Second, because the 
case shows that the defendant purchased with full 
knowledge of the rights of the plaintiff in the timber. 
(Page 624). 

The doctrine of Judge Paige has never been adopted 
to our knowledge. In Wintermute v. Light, 46 Barb. 
278, the question was whether wine plants, set and 
growing, will pass by a conveyance, notwithstanding 
a parolreservation. Judge Balcom says: “I appre- 
hend the weight of authority to be in favor of the 
existence of the rule that the conveyance of the fee 
carries with it whatever is attached to the soil, be it 
grain growing, or any thing else; and that it leaves 
exception’ to the rule to rest upon reservations to be 
made by the grantor.” In respect to growing grain, 
it has been sometimes held, and the holding seems to 
have the sanction of Chancellor Kent, that it does not 
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pass to the vendee, but is deemed personal estate, and 
sometimes it has been held that a parol reservation of 
it is effectual. There is some semblance of reason for 
such a holding, for grain is an annual crop, planted 
by the hand of man, and does not possess that per- 
manent attachment to the soil which is characteristic 
of real property. But even this holding has never 
obtained in our State, for here growing grain has 
uniformly been held to be real estate. Foote v. Calvin, 
3 Johns. 216; Austin v. Sawyer, 9 Cow. 39. 

Not only has Warren v. Leland not been followed 
in this respect, but the contrary doctrine was 
announced in Vorebeck v. Roe, 50 Barb. 302, and 
Judge Paige’s doctrine was pronounced obiter. Judge 
Daniels says: ‘It is well settled, by the authorities 
in this State, that standing trees form a part of the 
land. And as such are real property. And a 
contract for the sale of them is a contract for 
the sale of an interest in the land. And as 
such it is required by the statute of frauds to 
be in writing.” “The grantee in the deed, if 
he bought without notice, as the referee has found 
that he did, must have believed, as he had a right to, 
so far as any thing appeared to the contrary when he 
received his deed, that he was purchasing and re- 
ceiving a conveyance of the standing timber, just as 
much as he was of the earth in which they stood. 
And to deprive him of the timber, through an unre- 
corded sale of it, would be in principle as unjust as to 
deprive him of his estate in the land itself.” “If it 
was not, there would seem to be no difficulty in the 
way of the owner selling the timber to one purchaser, 
the surface of the soil to another, and the underlying 
quarries or minerals, if any there were in the land, 
to a third, and then selling the land itself to a pur- 
chaser, whose ignorance of the preceding sales might 
induce him to suppose he was to receive the subjects 
of all of them, and to part with his money on the faith 
of that conviction.” In regard to Warren v. Leland, 
he says: “ But in that case the subsequent purchaser 
of the land had notice of the existence of the previous 
sale of the timber, before he received his deed. The 
present question was not before the court therefore 
in that case. And it cannot have the weight of a 
judicial decision upon the point.” 

The doctrine of Warren v. Leland was expressly 
disapproved in Goodyear v. Vosburgh, 57 Barb. 243, 
although the court tried hard to distinguish the two 
cases, on the ground that in the former case the doc- 
trine was declared to apply only “ in case of a separa- 
tion of the trees from the soil within a reasonable 
time,” while in the latter the license gave the right of 
entry “at any time.” And so the court say, “it is 
unnecessary here to discuss the question of its sound- 
ness.” Really, this is quite Chesterfieldian in its 


‘courtesy. But the court do not allow their polite- 


ness so far to overcome their sense of law as to re- 
strain them from saying: ‘‘ An owner in fee of the 
land has the same estate in the trees as in the soil, 





unless there has been a severance of ownership by 
such conveyance as is adequate to effect it.” “Even 
if, by a legal fiction, the grant operates to effect a 
severance of the trees from the soil so as to render 
them henceforth personal property, still the estate 
which passed from the grantor is no less a freehold 
estate than if no such effect was produced; and no 
writing less than a deed legally executed is sufficient 
to divest the grantor of such estate. That the estate 
when it reaches the grantee is transmuted by fiction 
of law into personal property, can have no effect upon 
the requirements of the statute above quoted. This 
reasoning seems to me sound, although it conflicts 
with the decision in Warren v. Leland.” 

And so, we think, we may consider Judge Paige’s 
doctrine as effectually discarded, and laid away in the 
great museum of obiter dicta which .are also errone- 
ous dicta, 

a 


CURRENT TOPICS. 


A person was recently convicted, in the Court of 
General Sessions of New York, of an attempt to com- 
mit arson in the first degree, but the judge when he 
came to impose sentence found himself in something 
of a quandary. Prior to 1873 the punishment for 
arson in the first degree was imprisonment for not 
less than ten years. 2. R. S. 659. In 1873 (Laws 
1873, ch. 644), the-punishment was changed to im- 
prisonment for life. The Revised Statutes further 
provide, that the punishment for an attempt to com- 
mit any crime punishable by imprisonment for four 
years or more, shall be imprisonment for half the 
term prescribed for the crime. It was of course dif- 
ficult to determine what half of a life term would be. 
We have not learned what disposition was made of 
the convict. This reminds us of the case of Common- 
wealth v. Dennis, 105 Mass. 162, where the defendant 
was indicted for an attempt to commit suicide. The 
statute provided that the punishment for an attempt 
to commit an offense should be half that which might 
have been inflicted if the offense had been committed, 
and the court held that the defendant could not be 
convicted, inasmuch as he could not have been pun- 
ished had he committed the crime. 


Theoretically the object or intent of a trial by jury 
is to get the impression which the evidence pro and 
con. has made upon the mind of each juror, and the 
law has provided that this impression must be unani- 
mous before a verdict can be rendered. But how far 
the practice varies frequently from the theory was: 
illustrated in the Udderzook trial, a very interesting 


‘account of which is given in the American Law 


Review for October. On the first and second ballot 
the jury stood six for conviction, five for acquittal 
and one undecided. The number for acquittal in- 
creased until on the fifth ballot it was eight; then 
the number gradually decreased until on the ninth 
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ballot, and after some forty-eight hours’ confinement, 
they agreed on a verdict of guilty. Though that 
verdict was very likely just, it seems to have been 
brought about not so much by the evidence and the 
arguments of counsel, as by the stronger wills, per- 
suasive powers and endurance of the original six. 


The Statute Revision Commissioners have recently 
issued two additional chapters of their draft revision, 
the one, chapter eighteen, relating to Surrogate’s 
Courts and the other, chapter nineteen, relating to 
Justice’s Courts. In some respects these are the 
most important chapters of the revision. The pro- 
cedure of the Surrogate’s Court is unique, technical 
and, sometimes, intricate to the last degree; and 
almost as much gnay be said of the practice in courts 
of justices of the peace. During the last fifty years 
the most radical changes have been made in the prac- 
tice and procedure of court of records, but this 
spirit of progress and improvement has seldom ex- 
tended to either of the courts covered by these chap- 
ters. The Revisers have attempted to so remodel the 
laws relating to those courts, that they shall be sys- 
tematic, orderly, intelligible and, so far as possible, 
similar to the procedure in the Supreme Court. The 
profession, to whom the drafts of these chapters are 
sent, should examine them and give the Revisers the 
benefit of their experience. Alniost every one can 
make some suggestion, wise or otherwise, about the 
Justices’ Court, for that is the forum omnium. 


—————_+e___——_ 
NOTES OF CASES. 


In Porterfield v. Butler, 47 Miss. 165, the old ques- 
tion was considered as to the liability of a woman on 
a promise, made dum sola, to pay a bill ur note exe- 
cuted during coverture. The court gave the question 
avery elaborate consideration, and, of course, came 
to the conclusion that the bill or note being void when 
made by reason of the coverture, a promise, made 
after the coverture ceased, was without consideration 
and invalid. The authorities on this question alone 
have very thoroughly settled it that, in the words of 
Mr. Baron Parke, “a mere moral consideration is 
nothing.” The case of Lee v. Muggeridge, 5 Taunt. 36, 
which sustained assumpsit in a case similar to that in 
Mississippi, on the ground of “moral obligation,” is 
in conflict with a long list of authorities. There is a 
learned note on this subject to Wennall v. Adney, 3 B. 
& P. 249, wherein most of the older cases are col- 
lected, and the conclusion there arrived at has been 
frequently approved by the courts, to wit: “that an 
express promise can only revive a precedent good 
consideration which might have been enforced at law, 
through the medium of an implied promise, had it not 
been suspended by some positive rule of law; but 
can give no original cause of action if the obligation 





on which it is founded, never could have been en- 
forced at law, though not barred by any legal maxim 
or statute provision.” Some of the later cases to this 
effect are collected in a note to Hdwards v. Davis, 16 
Johns. 231; to which may be added the following: 
Cook v. Bradley, 7 Conn. 59; Mills v. Wyman, 3 
Pick. 207, and Shepard v. Rhodes, 7 R. 1. 470. In 
Goulding v. Davidson, 26 N. Y. 604, where an action 
was sustained on a promise by a woman after the 
ceath of her husband to pay a note made by her 
during coverture, and given in payment for goods 
used in her separate trade after the passage of the acts 
of 1848 and 1849, the above quotation from the note 
to Wennall v. Adney was pronounced by Balcom, J., 
“too broad,” and much was said in favor of sustaining 
a promise based on a moral obligation, but that case 
was exceptional in character. The wife had pur- 
chased the goods in her own name as a feme sole, for 
her separate business; the venders were not aware 
of her coverture; the husband was nat liable for 
them — under such circumstances the decision may 
well be right, but it is not a precedent. In Smith v. 
Allen, 1 Lans. 101, a married woman gave a note in 
part for goods used in the family and in part for an 
old note of her husband’s, and made a promise to pay 
the note after the death of her husband, but the court 
held the promise void. 


In People v. Dawell, 25 Mich. 247; 12 Am. Rep., 
was decided a point of very considerable importance, 
but which we are able, at this time, to notice only 
briefly. Dawell was indicted for bigamy. The de- 
fense was that before the second marriage, Dawell 
had been divorced from his first wife on her applica- 
tion, and to prove this defense he gave in evidence a 
copy of a record of a judgment of a court of Indiana, 
decreeing a divorce between Dawell and his first wife 
on her application. The record in the divorce suit 
recited that the parties were residents of Indiana. 
The Supreme Court of Michigan held, that evidence 
was admissible to show that the parties were not, in 
fact, residents of Indiana, and that if they were not 
such residents when the divorce was granted, it was 
void and no defense to the indictment. Cooley, J., 
delivered an elaborate opinion, and Campbell, J., 
delivered a dissenting opinion. Cooley, J., referred 
to Kinnier v. Kinnier, 45 N. Y. 535; 6 Am. Rep. 132, 
and while holding that it was not essentially opposed 
to the views expressed by him, took occasion to point 
out the ‘‘fallacy” of much of the reasoning and the state- 
ments of the Chief Judge in that case, The chief ground 
of Judge Campbell’s dissent seems to have been as to 
the admissibility of evidence to contradict the record, 
but in this respect the opinion of the court is strongly, 
if not entirely, supported by the decision of the 
Supreme Court of the United States in Thompson v. 
Whitman, 9 Alb. L. J. 256; 11 Am. Rep, 435, 
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SALARIES OF JUDGES. 
II. 


By the statute of 8 Richard II, the old law that the 
judges should receive no fee or reward except from 
the king, was renewed, but in the following year was 
annulled, because it was too severe. Inthe twentieth 
year of this reign it was enacted that ‘no lord or 
other of the county, little nor great, shall sit upon the 
bench with the justices, to take assizes in their ses- 
sions in the counties of England.’ That law has been 
abolished in this country. William Gascoigne, Shakes- 
peare’s and Prince Hal’s chief justice, received, ac- 
cording to the issue rolls of the year 1413, the sum of 
79l. 3s. Ol¢gd. for his salary and additional annuity. 
Richard Grant White says that the chief justice died 
December 17, 1413, but Mr. Foss proves that he was 
alive December 15, 1419, for his will is dated that day; 
he died December 17, 1419. 

John Stafford, Bishop of Bath and Wells, and Lord 
Chancellor from 1432 to 1450, received in the first year 
as profits of his office, 1,668/. 3s. 4d. The justices in 
the reign of Henry VI were very irregularly paid. In 
12 Henry VI, there was then due to “divers judges 
and other officer of the court’’ the sum of 7801., also 
te John Martyn, justice, 75l., and to William Godende, 
one of the king’s sergeants, 50/., and in 10 Henry VI 
(1440), the justices of both benches, the justices of assize 
and the king’s sergeants and attorney presented a pe- 
tition to parliament, complaining that they had not 
received for two years or more their fees and rewards 
nor their robes, to their great loss and impoverishment, 
and praying that they might regularly be paid such fees 
and rewards and such sums of money as had been al- 
lowed the keeper of the wardrobe for their robes for 
the greater part of ten years past, together with all 
their arrears. With the assent of the king’s parlia- 
ment a writ was issued to the chamberlains of the 
exchequer, who estimated the average value of the 
winter robes at 106s. 11d. 3 far. and the sixth of a half- 
penny, and the value of the summer robe at 63s. and 
6d. 

The poet Chaucer, who, it is said, studied for the 
law, was granted by writ dated at Windsor the 23d 
day of April, 1374, a pitcher of wine daily. This grant 
was afterward commuted for a money payment, and 
he received the sum of 71. 2s. 644d. for his daily allow- 
ance of wine from October 27, 1376, to June 21, 1377, 
and at about the same time he received 40s. for his 
half-yearly robes as one of the king’s esquires. If we 
knew how much a“ pitcher” of the time of Chaucer 
contained we could compute this money value of the 
allowance to the chancellors. 

Sir John Fortescue, author of ‘‘ De Laudibus Legum 
Angliw,’”’ was appointed chief justice of the King’s 
Bench on the death of Sir John Hody in 1442; his sal- 
ary was 120/., with this he received 5l. 16s. 11d. for his 
robe at Christmas, and 3/. 6s. 6d. for another at mid- 
summer. He also, soon after his appointment, re- 
ceived a grant for life of one dolium of wine aunually, 
to which a second was added in the following year. 
In March, 1477, 401. was granted him in addition to his 
former allowances. 

I do not find that there was any material change in 
the salaries of the judges during the reigns of Edward 
IV, Richard III and Henry VII, they received a salary 
with occasional additional grants. In 15 Henry VIII, 
the judges were assessed 5/. per cent on the estimated 
value of their incomes. Fineux, chief justice of the 





King’s Bench, was assessed for 1,000 marks, Robert 
Brudenell, chief justice of the Common Pleas, on 650 
marks, and John Fitz James, chief baron of the 
Exchequer, on 4001. At this time there were but two 
puisne justices of the King’s Bench, one of whom, 
Humphrey Coningsby, was assessed on 400/., and the 
other, John More (the father of Sir Thomas More), on 
2001. Lewis Pollard and Richard Broke, judges of the 
Common Pleas, pay on 500 marks each, and Anthony 
Fitz Herbert on 240l., the three puisne barons of the 
Exchequer are charged on 2001. a piece, the attorney- 
general, Job Roper, was assessed on 5001. Twenty-two 
years later the salary of the chief justice of the King’s 
Bench was increased 30l., that of the other judges of 
both benches 201. apiece. 

I find on reference to O’Flanagan’s Lives of the Lord 
Chancellors of Ireland (2 vols. 8vo, London, 1870), that 
the salary of the Lord Chancellor was anciently 40l. a 
year, exclusive of fees and perquisites. But he had to 
maintain a special body guard of six men-at-arms and 
six archers fully equipped. Roger Urtagh, Lord Chan- 
cellor in 1335, had a salary of 160 marks per annum. 
Lawrence Merbury received 6s. 8d. a day, upwards of 
2001. a year in 1407, and Archbishop Cranley, who was 
also Lord Chancellor in 1415, had 10s. aday. Sir Rich- 
ard Read in 1546 received a salary of 300 marks; in 
addition to their salaries they received fees. Mr- 
O’ Flanagan gives a list of the salary uf the Lord Chan- 
cellor from the year 1598, which list I copy: 





8. d. 
In 1598 8 
In 1629... 41517 8 
In 1666... 0 0 
In 1709 0 0 
In 1727 00 
BB DOMED. 6.600000 s0edsadbbshetaeneeae 4,000 0 0 
Present salary (1870).........ssecccccccecess 8,000 0 0 
OEE 4,000 0 0 


Mr O’ Flanagan gives a few of the prices of cattle, etc., 
in the Anglo-Norman colony in Ireland, but he does 
not state the time, though, from the connection in 
which they are given, I suppose them to be the prices 
of these articles prior to the year 1598. Cows, he says, 
were from 5s. to 13s. 4d. each, heifers 3s. 4d. to 5s. 
Sheep 8d. to 1s., horses 13s. 4d. to 40s., pigs 1s. 6d. to 
2s.,and salmon 6d. each. A little money bought a 
great many things in those days. This reminds me of 
a story of an Irishman who went from New York (this 
was before the war) into the neighboring province of 
New Jersey; while wandering about he came to a farm 
house and, seeing some hens, asked the price of them; 
the farmer’s wife said they were two shillings apiece. 
“Och! murther,’”’ said Pat, “I could get them for a 
sixpence in the ‘Ould Counthry.’”’ ‘* Well, why didn’t 
you stay there then?” asked the woman. ‘“ Because,” 
said Pat, ‘‘ I couldn’t get the sixpence!”’ 

Mr. Hallam (vol. 3, Middle Ages, p. 351, Am. Ed.) 
and Mr. Froude (History of England, Chap. I) give us 
the wages of laborers and the prices of food from the 
18th to the 16th century. Inthe 14th century, a hafvest 
man had 4d. a day, which enabled him in a week to buy 
acomb of wheat; under Henry VI meat was about a 
farthing and a half the pound, and a laborer’s wages 


. three pence a day. A shilling of the latter part of the 


14th century Hallam considers equal to twenty times 
that sum at the time he wrote (1784), and a shilling of 
the 15th century equal to sixteen shillings. Froude 
says a penny of the reign of Henry VIII is equal to the 
present shilling. Foss usually reckons a shilling, up to 
the same reign, equal to fifteen shillings present money. 
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In this reign a new court, the Court of Augmenta- 
tions, was created, of which William Panlet, ancestor 
of the Dukes of Balton, was appointed master, with a 
salary of £200a year. The first record of the salary of 
the Master of the Rolls and of the Masters in Chancery 
that I have been able to find is in the latter part of the 
reign of Elizabeth. The Master of the Rolls received: 


£ 8. d. 
Fee out of the Exchequer..............- 4% 610 «0 
Liquors out of the Hamper ............. 8 M4 0 
NO GD DONG so occccc ccc cccccscccccee 6 13 4 
Masters of the Chancery wmial? Rea 
PN nk Gb adstnsnppecdccoseceecece 6 13 4 





Mr. Foss copies from the Egerton MSS. an account of 
the official income of Lord Keeper Egerton in 1596. 
From it we are enabled to obtain some idea of the 
amount of the fees and perquisites of the office of Chan- 
cellor at thattime. ‘‘ Fees certen incident to your lord- 
ship’s place as Lord Keeper: 


Your L. Dyett at 238 p. Diem..... ee Ccexx!!xviij* 

Your L. Annuitie.. ..........+00-- ececll 

For your Attendance in the Starre 
Chambers, p. Annum...........+. ecli 

Your L. Sommer Lyverie...... oocoe xiii! we iiijé 

Your Wynter Lyverie.............. XXVj xiij* iiij¢ 

Import fee 10 tonnes of Wyne....... xxv'! jij* iiij4 

Butlerage ..........sccccecees oscee aguvy* 

Wax lightes...... $46 000.0060 eseses See 

In toto fees certain............... ++ miiijx viij" vit 


Fees uncertin incydent to your place of Lord Keeper. 


Patentes and perpetuities exemplifi- 
cations sealed within the yere.... cciij!! 
c 


Casual fynes in one yere ...... .... i 
Special imus potestat p. Ann.... xl* 
xx 
Injunctions per Ann ............... ij"! 
Fees out of the office of faculties p.. 
MU REie Rodds ad 06 seescestccese xl* 


In toto fees casual and uncerten .... viij® iiij** xiij'! 
In toto fees certen and un- 
GE dcciisssce eoeeees mix® iiij** xi!! (2020.0.0) 


These are the legitimate fees pertaining to the office. 
The perquisites, the gifts, were much larger. lt was 
the custom for the Chancellor’s friends to give him 
gifts at New Years, and many of them received gifts 
at any time and from any one. It is said Lord Bacon 
received £100,000 in bribes and presents in four years. 
Sir Thomas Egerton, Baron Ellesmore, Viscount 
Brackley, Lord Keeper of the Great Seal and Lord 
High Chancellor for twenty-one years, the illegiti- 
mate son of acountry squire, left at his death, a landed 
estate of £8,000 per annum, said to be entirely of his 
own winning, and equal to the largest in England. The 
above fees, “certen and uncerten,”’ hardly sufficed to 
pay the Chancellor’s household expenses. 

We have seen that the Master of the Rolls in Eliza- 
beth’s reign received as salary and allowance for 
robes and wine 491.17s.4d. Yet the perquisites of 
the office were large, for in 1608-9, he received 19871. 
8s. ; in 1609-10, 2,1107. 5s. 9d. No. 334 of vol. 161 of 
the Lansdowne MSS. contains a ‘‘General View of 
fees due to the Master of the Rolls, 20 Sept., 1614.” It 
is as follows: 


“The moytie of the causal fynes payed by the 
cursitors upon original writts................. 900 li 
Fees due for Patents passed the Great Seale * 
* * * being iis. for every xxs. payed for 
the sale of any patent and so pro rata........ ce li 








Fees due out of the office of the six clerks for 
decrees, dismissions, exemplifications, and 
didims potestatem upon Sheriff's patents 
and Escheator’s patents.................eee0 300 li 

Fees due from the Clerks of the Inrollments 
for Deeds and recognizances inrolled, and for 





I chink dekh sanarrhndinatnainntniads 200 li 
Fees due from the Clerks of the Chappel...... 200 li 
A Fee allowed out of the Exchequer Verde for 

exacacon of extracted Rolles................. 101i 
The Rents of tenements and houses belonging 

to the Mr. of the Rolles............ccccecsees 160 li 

In toto p. computac................ 2 Spiel 2370 li 


But Sir Julius Cesar, for whom this computation 
was made, subjoined in 1631 the following note: 
“Thus the proverb is verified: He that accompts 
without his hoast must accompt againe:—This ex- 
ceedeth truth by much; for I found it but at 2200lib. or 
thereabouts in my first jere; and since abated by litte 
and litte, so that this last jere it amounted but to 
1600 lib. or thereabouts, and no more; and in Q. Eliza- 
beth’s time at 1500, or 1400, or 1300, or 1200, or 1100.” 
There must have been some way of making money out 
of their office other than the above fees and perqui- 
sites. Sir Charles Cesar, son of Sir Julius, gave for the 
appointment to the office 150001. with a loan of 20001. 
to Charles I. It is of this same office that I have read 
this story. I think it is told of Sir Julius Cesar. One 
being asked what the office was worth said, ‘“‘To him 
who would save his soul a small sum: to him who 
would go to Purgatory a larger sum, but to him who 
would go to Hell as much as he hatha mind to make 
it.” 

During the last few years of the sixteenth century 
the judges received the following salaries and allow- 
ances: 


The Lord Chief Justice of England: 


£ s. d. 
Fee, reward, and robes ..............02+ 208 10 8 
EEE 6 cn ddcnangreanasennntesetede 10 0 0 
Allowance as justice of assize ........... 20 0 0 
Lord Chief Justice of the Common Pleas: 
Fee, reward, and robes ............eseee. 141 138 4 
On dive chao gscnged dbs sesesewd 8 0 0 
Allowance as justice of assize ........... -~. @& 8 
Fee for keeping the assize in the Aug- 
SII CIOs 6 Sic tnd dccdesscaccscce . 2 10 8 
Each of the three justices in these two courts: 
Fee, reward, and robes..............0.0+. 128 6 8 
Allowance as justice of assize............ ~..8 8 
The Lord Chief Baron of the Exchequer: 
PI OUR cn caseacds ster sscassen ms hUehlCSS 
Allowance as justice of assize............ a 
Each of three Barons: 
ee a ae eae et ey aera 60 10 8 
Allowance as justice of assize............ 20 oO 0 


From the above list it appears that the Chief Justice 
of the Common Pleas was not expected to drink as 
good wine as the Chief Justice of England, while the 
other judges either went without wine or bought their 
own wine. Now-a-day, we have done away with all 
such invidious distinctions. There are judges on the 
bench of the Marine Court of the city of New York that 
know good wine as weil as any judge of the Supreme 
Court, and a few years ago there were police justices 
in the city of New York that were unequaled as 
judges of the national drink — corn whisky. 

During the time of Sir Edward Coke, these salaries 
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were changed but a little. .The Chief Justice of the 
King’s Bench had 224l. 19s. 4d., the Chief Justice of 
the Common Pleas, 1611. 13s. 4d., each of the other 
judges of these courts, 1541. 19s.8d. They all received 
in addition, 331. 6s. 8d. a year for their circuits, to- 
gether with their traveling expenses. The Chief Baron 
received the same salary as a puisne judge; the other 


barons had 1331. 6s. 8d. each. 
Cc. H. T. 


+2 
eo 


PARTNERSHIP. 


NEW YORK COURT OF APPEALS. 


LEGGETT v. HyDE. 


What constitutes the criterion of partnership liability? 

A partnership, quoad the creditors, exists wherever a per- 
son is interested in the profits of a concern specifically, 
in contradistinction to a stipulated portion of the 
profits as a compensation for services. 





Roger A. Pryor, for appellant. 
C. Van Santvoord, for respondents. 


FouGeEr, J.— At the trial each party asked the court 
to direct a verdict in its favor. Each thereby con- 
ceded that there could be no dispute upon any ques- 
tion of fact; each thereby conceded that there was 
left for decision only a question of law, and that it 
arose upon a settled and uncontradicted state of facts. 

Taking the view of the testimony the most favora- 
ble for the appellant, the facts are these: In 1869 one 
Putnam and Henneberger were partners in business 
under the firm name of A. D. Putnam & Co. In 
that year the appellant invested or deposited with 
that firm $1,500. This sum was credited on its books 
to Frederick Hyde, the son of the appellant; for this 
sum the appellant was to share in the profits of the 
business of the firm. His share was to be one-third, 
and demandable by him at the end of the year. At 
the end of the year his share of the profits was $500. 
This sum was also placed to the credit of Frederick 
Hyde; then, in 1870, the appellant loaned to the firm, 
for one year, the original sum of $1,500 and the $500 
of profits, thus making $2,000. In consideration of 
this loan the firm agreed to hire Frederick Hyde as 
clerk, at $10 per week for the year; to pay the appel- 
lant one-third of the profits, which were to be settled 
half-yearly ; and at the end of the year to take him in 
asa partner, if the firm and he should feel satisfied, on 
his making further investments and putting in more 
capital. Though it is nowhere in the testimony so 
stated in terms, yet it is fairly to be inferred that the 
$2,000 was loaned to be used in the business, and that 
if at the end of the year the appellant did not become 
an ostensible partner he was to be repaid out of the 
concern the $2,000, but without interest strictly as 
such. The appellant never interfered in the affair of 
the concern, nor exercised any control in the business. 
At the end of the first six months there were no 
profits of the business. The appellant never received 
any thing for his $2,000, nor any thing by way of in- 
terest money. 

The prominent and important facts are, that he 
loaned the firm a sum of money to be employed as 
capital in its business, and that, therefore, he was en- 
titled to have and demand from it, one-third of the 
profits of its business every half-year. In my judg- 


ment there results from this, that Putnam and Henne- 
berger, making use of that money as capital in that 
business, used it there for the benefit of the appellant; 





because any return to him for the loan to them must 
come from the use of it. If not used so that profits were 
made, he got no return. Further, that he had interest 
in the profits which, while they were anticipatory, was 
indefinite as to amount, but, when they were realized, 
was measured and specific as to share. Further, that 
his interest in, them was in them as profits; that is, 
that he had a right on the lapse of every six months, 
though having no property in the whole capital, to 
have an account taken of the business and a division 
made of the profits then appearing. Ex parte Hampen, 
17 Ves. 403. That he had this right to an account and 
a division at other time than at the end of each six 
months, if, at any other time, the exigencies of the 
concern—as the dissolution of the firm by death of 
one partner, or any other reason — required an account 
to be taken. He had that interest in the profits, as 
profits, because he could claim a share of them specifi- 
cally, as they should appear on each six months, or 
other accounting of the business of the term then 
ended, and could then have and demand payment of 
his share. By the terms of his contract. with the firm, 
if it be upheld as made, he was interested in and af- 
fected by the results only of the year, as ascertained 
at the end of each six months. It would not affect 
him in this right to account, though the business of a 
previous year had been disastrous. If either six 
months’ business should yield a profit, he could insist 
on payment to him of one-third thereof, and could 
demand that an account be had of the business of any 
six months, toascertain if there had been profits. It was 
one-third of the profits that he was to have, and nota 
sum in general equal to that one-third; so that he was 
to take it as profits, and not as an amount due — not asa 
measure of compensation, but as a result of the capital 
and industry. So it is said in Evereth v. Coe, 5 Denio, 
182: “If he isto be paid out of profits made, then he 
has a direct interest inthem.’’ And see Ogden v. As- 
tor, 4 Sandf. 321-2. The learned counsel for the appel- 
lant states the question of law to be this: Does a loan 
of money, with an agreement for compensation from 
the profits of the business, per se, constitute the lender 
a partner quoad the creditors of the firm? Is this 
statement of it correct? Does the phrase “‘ compensa- 
tion from the profits’’ fully meet the case? Does it 
fully present the fact that by the agreement the ap- 
pellant obtains an interest in the profits, as such, and 
a right to insist upon an accounting and a division 
thereof half-yearly? With this supplement, the ques- 
tion for decision is as stated by him. 

Iam not to say what I think ought to be the an- 
swer to it, was this a case of first impression. I am to 
declare what I ascertain to be the answer already 
given by the law in this State, as it has been settled, 
and declared by the authorities. The argument of the 
learned counsel is very ingenious, and very forcible 
when considered in reference to what should be the 
proper rule, and what the true reasons upon which a 
rule should be founded. Yet if it is found that, bya 
long course of decisions or by long acquiescence in and 
adherence to a rule some time ago authoritatively pro- 
mulgated, there has been established a principle of 
commercial law upon which the community has acted, 
it is the duty of the courts to adhere thereto, leaving 
it to the law-making power to find a remedy, if remedy 
be needed, in a positive authoritative enactment. In 
England this has been done, and by act of parliament 
an important change has been made. 28 & 29 Vic. ch. 
86. In the first place it matters not that the defend- 
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ants meant not to be partners at all and were not 
partners inter sese. They may be partners as to third 
persons, notwithstanding (Manhattan Brass Co. v. 
Seurs, 45 N. Y. 797), and this effect may result, though 
they should have taken pains to stipulate among them- 
selves that they will not in any event hold the relation 
of partners. Among the reasons given is this, whether 
it be strong or weak: That whatever person shares in 
the profits of any concern shall be liable to creditors 
for losses also, since he takes a part of the fund which in 
great measure is the creditors’ security for the pay- 
ment of debts to them. Waugh v. Carver, 2 H. BI. 
235, citing Grace v. Smith, 2 Black. 998. The doctrine 
took its rise in the decisions in these cases. And com- 
menting upon them, the text writers who have pre- 
sented most forcible criticisms upon it say: “The 
principle laid down by Lee Gray, C. J., in Grace v. 
Smith, has served as the foundation of a long line of 
decisions which cannot now be overruled by any au- 
thority short of that of the legislature; and in all 
cases in which there is no incorporation, nor limited 
liability, it must still be regarded as binding on the 
courts.” Lindley on Part. 36. ‘‘ The doctrine is com- 
pletely established upon the very ground asserted in 
Grace v. Smith. Story on Part., § 36, note 3; and so 
Mr. Parsons, in his book on Partnership, quoting Lord 
Eldon, Ex parte Hamper: “ But if he has a specific in- 
terest in the profits themselves, as profits, he is a part- 
ner,”’ adds: “ Undoubtedly he is; every principle of 
the law of partnership leads to this conclusion.’’ He 
contends, however, that the specific interest in profits 
which is to make a person a partner must be a pro- 
prietary interest in them existing before the division 
of them into shares. See also 1 Kent’s Com. 25, note v, 
where it is said: The test of partnership is a commu- 
nity of profits—a specific interest in the profits as 
profits—in contradistinction to a stipulated portion 
of the profits as a compensation for services. 

The courts of this State have always adhered to this 
doctrine and applied or recognized it in the cases com- 
ing before them. In Walden v. Sherburne, 15 1. R. 409, 
in 1819, Spencer, J., delivering the opinion of the 
court, says: ‘‘ No principle is better established than 
that every person is to be deemed in partnership if he 
is interested in the profits of a trade, and if the ad- 
vantages which he derives from the trade are casual 
and indefinite, depending on the accidents of trade. 
See also Dob v. Halsey, 16 I. R. 34, in the same year. 
The principle is recognized in Chase v. Barrett, 4 Paige, 
148, by Walworth, Chancellor; in 1833 by the Court of 
Errors, per Walworth, Ch.; in 1837 in Champion v. 
Bostwick, 18 Wend. 175; by the Supreme Court in 
1841, per Cowen, J., in Cushman v. Bailey, 1 Hill, 526; 
and again in 1848, per Beardsly, Ch. J., in Everett v. 
Coe, 5 Denio, 180; by the Superior Court of the city of 
New York, per Sandford, J., in Oakley v. Aspinwall, 
2 Sandf. 7-21; by the present Supreme Court in re- 
peated decisions, of which see Catskill Bank v. Gray, 
14 Barb. 471; Hodgeman v. Smith, 13 id. 302; by the 
Court of Appeals, per Peckham, J., in Manhattan 
Brass Co. v. Sears, 45 N. Y. 797; per Leonard, C., 
Ontario Bank v. Hennessy, 48 id. 545-552; per Gardiner, 
J., Barckle v. Eckhart, 3 id. 132-138. 

It is not too much to say the limited partnership 
act (1 R. S. 764) is a legisiative and practical recogni- 
tion of this rule of commercial law. Indeed, if it 
shall be held that such a contract as that of the appel- 
lant does not make him a partner as to third persons, 
there is little or no need of that act. The situation 





of the special partuer is miore onerous than that of the 
appellant under such aruling. The first may lose his 
capital invested, as well as profits, by the same being 
absorbed in the payment to creditors. The latter may 
lose his anticipated compensation for his money 
loaned, but his position is quite as favorable to him as 
that occupied by creditors for the recovery of his 
money advanced. Neither may interfere—to trans- 
act business or to sign for the firm, or to bind the same 
— both may advise as to the management; both may 
examine into the state and progress of the partner- 
ship concerns —the special partner from time to time, 
the appellant at the end of every six months. In one 
respect the special partner is better placed. He may 
stipulate for legal interest on his capital invested, as 
well as fora portion of the profits. The appellant, if 
he bargained for profits in addition to interest, might 
be in conflict with usury act. 

It is evident that most of the conveniences and ad- 
vantages of the limited partnership act, and some 
which it does not give, might be obtained by a loan of 
money, with a stipulation for compensation for its use, 
by a share of the profits, if thereby a partnership js not 
created as to third persons. This is not decisive as to 
what the lawis. But it is strongly indicative of the 
view of the law held by the revisers and by the legis- 
lature. There have been from time to time certain 
exceptions established to this rule in a broad state- 
ment of it. But the decisions by which these excep- 
tions have been set up still recognize the rule, that 
where one is interested in profits, as such, he is a part- 
ner as to thitd persons. These exceptions deal with 
the case of an agent, servant, factor, broker or em- 
ployee, who, with no interest in the capital or busi- 
ness, is to be remunerated for his services by a com- 
pensation from the profits, or by a compensation meas- 
ured by the profits; or with seamen on whaling or 
other like voyages, whose reimbursement for their 
time and labor is to finally depend upon the result of 
the whole voyage. There are other exceptions, like 
tenants of land ora ferry, or an inn, who are to share 
with the owners in results, as a means of compensa- 
tion for their labor and services. The decisions which 
establish these exceptions do not profess to abrogate 
the rule — only to limit it. It is claimed by the learned 
counsel for the appellant that the rule as announced 
in Grace v. Smith and Waugh v. Carver has been ex- 
ploded, and another rule propounded which shields 
the appellant. He is correct as far as the courts in Eng- 
land are concerned. Cox v. Hinckman, 8 H. of E. C. 
268-9, C. B., N. 8. (99 E. C. L. K.) 47, and Bullen v. 
Sharp, Law Rep., 1 Com: PI. 86, affirm that, while a 
participation in the profits is cogent evidence that the 
trade in which’ the profits were made was carried on. 
in part, for or in behalf of the person claiming the 
right to participate; yet that the true ground of lia- 
bility is that it has been carried on by persons acting 
in his behalf. Those cases were very peculiar in their 
circumstances. After the judgments rendered in 
them the parliament deemed it needful to enact that 
the advance of money by way of loan, to a person in 
trade, for a share of the profits, should not of itself 
make the lender responsible as a partner. 28 and 29 
Vic. ch. 86, as cited in Parsons on Part. 92, note t. 
If the decisions in the cases cited went as far as is 
claimed, it would seem that the act was supererogatory. 
It is suggested, however, by Kelly, C. B., in Holm v. 
Hammond, Law Rep., 7 Exch. 218, that the effect of 
the statute is, that the sharing in the profits by a 
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lender shall be no evidence at all of a partnership. At 
all events, those decisions have been accepted in Eng- 
land as settling the rule as above stated. See case last 
cited and cases therein referred to. 

Without discussing those decisions, and determining 
just how far they reach, it is sufficient to say that they 
are not controlling here; that the rule remains in this 
State—as it has long been—and that we should be 
govern.d by it until here, as in England, the legisla- 
ture shall see fit to abrogate it. 

The references upon the appellants’ points do not 
show that the courts of this State have yet exploded 
the rule I have stated. I have consulted all the au- 
thorities cited (save a few of which I had not the 
books, or as to which there was a mis-citation), and I 
do not find that the rule is questioned, further than to 
apply to the facts of the particular case some one or 
more of the exceptions tothe rule which I have stated 
to exist. 

I am of the opinion that the judgment appealed 
from should be affirmed, with costs. 

All concur, except Church, Ch. J., dissenting.— 
Daily Register. 

——_+>e————_ 


COURT OF APPEALS ABSTRACT. 
BOND OF MASTER IN CHANCERY. 


Swit on.— This was an application for leave to prose- 
cute the bond of a late masterin chancery. Held, that 
chapter 78, Laws of 1833, which is an act requiring a 
master in chancery to file an official bond, and pro- 
vides that if the bond becomes forfeited the Court of 
Chancery shall direct its prosecution, gives said court 
and its successor, the Supreme Court, control and su- 
pervision over the prosecution. Permission to sue is 
not granted as a matter of course. The court is bound 
to exercise its power where there has been a breach 
by which the bond has become forfeited, but in such 
exercise it may inquire into the facts and ascertain 
if there was any excuse or justification for the master, 
or whether any reason exists why a prosecution could 
be successfully resisted. It may also hear, in opposi- 
tion, facts and circumstances showing such prosecu- 
tion would be unjust, and if satisfied thereof has 
power to deny the motion. In re Petition of Van Eps 
for leave to sue, etc. Opinion by Folger, J. 


CosTs. 


The whole subject of the allowance of costs to one 
or more of several defendants, who obtain judgment 
in his or their favor, while the plaintiff recovers against 
the other defendants, is ‘“‘in all actions” regulated by 
the provision of section 306 of the Code, as amended in 
1851. In such cases the right to costs is confined to 
those expressly mentioned, i. e., where the successful 
defendaut is not united in interest with those against 
whom plaintiff recovers, and where they have defended 
separately and by separate answers, and in those 
cases the allowance of costs is in the discretion of the 
court. (Corbett v. Ward, 3 Bosw. 632-3; Zink v. Atten- 
burgh, 18 How. Pr. 108, overruled.) Allis v. Wheeler, 
impleaded, etc. Opinion by Rapallo, J. 


EVIDENCE. 


This action was brought to recover money had and 
received. Plaintiff claimed that he delivered to de- 
fendant a receipt for money due him for canal work, 
with a blank draft on the canal auditor for the pur- 





pose of having the canal commissioner sign it, that 
defendant procured the signature, collected the money 
and refused to pay it over. It appeared that the rv- 
ceipt and draft were delivered by plaintiff to one C., 
who delivered it to defendant to procure the signature, 
which having been procured the draft was returned to 
C., who collected it. Plaintiff gave evidence tending 
to show that defendant knew of his title and interest, 
and promised to return the draft to him. Defendant 
denied this. Upon plaintiff’s examination asa wit- 
ness, he was permitted to testify to statements made 
by C., to him when the draft was delivered, in sub- 
stance, that C. acted as defendant’s agent, and the 
latter claimed an interest therein and it must be placed 
in his hands or plaintiff could not get the draft signed 
or get the money; that of the sum, C. claimed de- 
fendant was to have a portion. Defendant objected 
to this testimony, but it was held competent. After 
this ruling plaintiff’s counsel stated that he intended 
to connect defendant with it; the court stated as so 
connected it was admissible. No evidence was subse- 
quently given showing that C. was defendant’s agent 
or connecting him in any way with the conversation. 
Held, that the first ruling of the judge was error; and 
as there was no subsequent proof connecting defend- 
ant with the conversation this error was not obviated. 
Snook v. Lord. Opinion by Grover, J. 


HUSBAND AND WIFE. 


Wife not liable for fraud of husband when acting as 
her agent.— This was an action for fraud. The com- 
plaint alleged, substantially, that plaintiff was induced 
by fraudulent representations on the part of defend- 
ant’s husband, to enter into a contract with him to 
sell him a farm, for which he was to receive in part 
payment a bond and mortgage for $5,000. The fraud- 
ulent representations alleged were as to the quality of 
the lands covered by the mortgage, and as to the 
responsibility of the obligor in the bond; that this 
contract was consummated in the presence of defend- 
ant, who owned and assigned the bond and mortgage, 
and received the title to the farm, and that said 
Powers, in fact, acted as her agent. The fraud on the 
part of Powers was proved. Evidence was given tend- 
ing to show that the bond and mortgage, in fact, 
belonged to the husband, defendant holding the for- 
mal title as his trustee. The court was requested to 
charge that if the bond and mortgage belonged to the 
husband, at the time of the trade, the jury must find 
a verdict for defendant, which request was refused. 
Held, no error; that a wife is not made liable for a 
tort of her husband by prior assent, advice or authori- 
zation, or passive acquiescence at the time, if she does 
not participate therein as an actor, and is not profited, 
her separate estate is not benefited thereby. Vanne- 
man v. Powers. Opinion by Allen, J. 


INJUNCTION. 


Damages on dissolution: counsel fees.— The report of 
a referee on a reference to ascertain defendant’s dam- 
ages on an undertaking given by plaintiff upon the 


' granting of a preliminary injanction, allowed counsel 


fees for services rendered on the motion to dissolve the 
injunction, and also on the reference. These items 
were questioned. Held, that the law upon this ques- 
tion has been too long and well settled to doubt the 
propriety of the allowance. Rose vy. Post. Opinion 
by Johnson, J. 
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JURISDICTION. 


Of State courts over causes of action arising on Lake 
Champlain.— This action was brought to recover dam- 
ages for the death of plaintiff’s intestate, alleged to 
have been caused by defendant’s negligence. D., 
plaintiff ’s intestate, was a passenger upon defendant’s 
boat on Lake Champlain. The forward deck was sur- 
rounded by bulwarks three or four feet high, with 
gangways upon each side, closed by rails hinged to the 
bulwarks, and of the same height, and coming down 
upon stanchions in the center of the gangway, leaving 
the space beneath open; this deck was not designed for 
passengers, but they were permitted to come upon it 
with knowledge of defendant’s employees. D. came 
out thereon, his hat blew off, and he sprang to recover 
it, slipped under the gangway rail, fell overboard and 
was drowned. It appeared that all the boats upon the 
lake were constructed in the same manner, that they 
had been so run for many years, and there was no proof 
tending to show that any one have ever before gone 
overboard in this way, or that such danger had been 
apprehended. On motion of defendant’s counsel 
plaintiff was nonsuited. Held, that the evidence 
failed to show negligence on the part of defendant, and 
that plaintiff was properly nonsuited. 

The right to pursue common-law remedies in the 
State courts saved to suitors by the provisions of the 
acts of Congress (Judiciary Act of 1789; 1U. 8S. Stat. at 
Large, 76, chap. 28, Laws 1845; 5 U. S. Stat. at Large, 
726), vesting exclusive original cognizance of all civil 
causes of admiralty and maritime jurisdiction in the 
District Courts of the United States, is wholly irre- 
spective of the foundation of the right of action. It 
is the remedy not the right that is preserved, and if the 
common law is competent to give a remedy the suitor 
has the option of there seeking his redress, whether 
the action is to enforce a common-law right or is based 
upon a statute. Accordingly held, that the Supreme 
Court of this State has jurisdiction of an action against 
the owner of asteamboat, navigating Lake Champlain, 
for causing the death of plaintiff’s intestate by negli- 
gence, while a passenger on said boat within this State. 
Dougan, Admrz., etc. v. The Champ. Tr. Co. Opinion 
by Grover, J. 


MASTER AND SERVANT. 


Damages in actions against master for negligence of 
servant.— This action was brought to recover for in- 
juries alleged to have been occasioned by defendant’s 
negligence. Plaintiff was a passenger on a train on de- 
fendant’s road, a switch on to aside track was left open 
by the switchman, who gave the signal indicating that 
all was right, and in consequence the train was run off 
upon the side track and collided with another train 
standing there. Plaintiff was seriously injured. There 
was evidence given tending to show that the switch- 
man was intoxicated at the time, and that he was in- 
temperate in his habits, which was known to the station 
agent, who was authorized to and did hire and dis- 
charge the man employed there. This evidence was 
received under objection. Held, that it was proper to 
receive the evidence with the view of claiming exem- 
plary damages upon the ground of gross negligence. 

A master is not liable in punitive damages for the 
negligence of his servant while engaged in his business, 
unless he is also chargeable with gross misconduct. 
Ordinary negligence is not enough to impose such a 
liability, it must be reckless and of a criminal nature, 
and must be clearly established. Such misconduct may 





be established by showing that the master ratified or 
authorized the act of the servant, or retained and em- 
ployed him, knowing that he was incompetent or unfit 
on account of his habits for the position he occupied. 
The court charged the jury as follows: ‘‘ In awarding 
damages in this class of cases it will be your duty al- 
ways to award plaintiff full compensation for the inju- 
ries received, and to that you may add such sum for 
exemplary damages as the case calls for, depending in 
a great measure of course upon the conduct of defend- 
ant. Held, in error; as its import would naturally 
impress the jury with the idea that they were at liberty 
to award exemplary damages in all such cases. Cleg- 
horn v. N. Y. C. & H. R. R. Co. Opinion by Church, 


Ch. J. 
———_+ =e —_—_ 


ELEMENTS OF SUCCESS IN A LAWYER. 


We have been permitted to borrow an extract from 
an occasional lecture recently delivered, by special re- 
quest, before the students of the Harvard Law School, 
by its senior professor,* which may have an interest 
by way of practical hints, to others than those to whom 
it was addressed. 

“T wish in this connection to disabuse the student 
of some of the false notions, which are so generally 
prevalent among young men while studying law. He 
has heard the fame of this great advocate or that, and 
may perhaps have been in court when some fluent 
lawyer was addressing a jury, and been struck with 
admiration at the smoothness of the flow of his lan- 
guage, and the confident self-satisfied air with which 
he was occupying the time and attention of the court 
and jury. And he may, in this way, be led to associate 
the success of a lawyer with glibness of speech, a 
strong and confident statement, and a sharp and ready 
repartee and reply. And when he begins the study of 
his profession, heis oppressed with the fear that he 
has not these powers at his command, and asks with 
much solicitude how he is to acquire them? I know 
not how many have expressed to me their fear that 
they would fail because they lacked the power of speak- 
ing ‘off-hand.’ They had, it might be, attempted to 
make a speech in a club, or an argument in a moot 
court and found themselves unable to recall the words 
in which they had prepared to express what they had 
thought over and arranged in their minds. 

“The trouble with most beginners, in attempting to 
address a club or a popular assembly, is that they think 
more of the words they are to use, than the ideas they 
would express. They associate the making a speech 
with apt and proper language, such language as passes 
with so many as eloquence, and finding themselves 
confused and divided in their thoughts, between what 
they shall say, and the words in which they shall say 
it, they fail in both. They have not learned that the 
true secret of eloquence lies in having something to 
say which one knows, and which he feels, and their 
better nature speaks for herself, This of course as- 
sumes that he has a fair share of general knowledge, 
and a tolerable familiarity with his own language. 
And if he has, nature, in the case I have supposed, is 
not at a loss for proper terms, for these are uppermost 
in his mind. If a man were to see a tragic event in 
the street, would he be at a loss for words in which 
to describe it to the next man he should meet, an hour 
afterward? -If a mother were pleading for her son be- 


* Hon. Emory Washburn. 
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fore a court or jury, does any man suppose she would 
have occasion to stop to pick up choice words out of 
Worcester or Webster, to make herself understood? 
Eloquence is a power, in whatever form of language 
it clothes itself, and it is one of the noblest and most 
wonderful which God has vouchsafed to man. But it 
is not to be attained by mere high-sounding words, 
and often makes itself felt in the plainest and home- 
liest terms, when heart speaks to the heart. 

“It is a rare gift, and fortunately for men as they rise 
it is rarely numbered in the common, every-day affairs 
in which they take a part. Nor is our profession an 
exception in this respect. And which is ever to be re- 
membered, if the occasion does not inspire eloquence, 
no mere words can supply it. Such exhibitions de- 
generate into the ridiculous platitudes of vapid grand- 
iloquence. 

Courts and jurors were never designed for mere dis- 
plays of rhetoric and fine speaking. They at times 
give occasion for eloquence of the highest order, but 
these are as rare as the Erskines and Websters, among 
the hundreds who crowd the bar. A lawyer’s connec- 
tion with the courts is ordinarily this and nothing 
more. The client’s property, or reputation or im- 
munity of person, is involved in a complicated in- 
quiry, in which the court or jury are called in to settle 
certain controverted questions of law or fact, in which 
analogies are to be applied, testimony weighed, and 
judgment and good sense appealed to. What the jury 
wants of an advocate is tu help them in getting at the 
truth, and to show them why their verdict should be 
for one rather than the other of the parties before 
them. And so long as he does that, they will lend 
willing attention to what he is telling them, no matter 
how simply or homely the language may be, in which 
he addresses them. Mere talking, however glib or 
graceful, is the last thing they want to listen to, and 
the moment they see that a lawyer is showing off him- 
self, instead of showing up his own or his adversary’s 
case, they let what he says go in at one ear and come 
out at the other. Any lawyer who knows what it is to 
deal with courts and jurors, would tell you that it is 
not the showy, fluent advocate who talks easily, and 
trusts to his ready wit, and quick perceptions in the 
conduct of his case, which is most to be dreaded as an 
antagonist. He is not half so formidable as the care- 
ful, it may be the slow and plodding, worker who 
comes into court prepared at all points, and goes in for 
winning his cause instead of exhibiting himself. Such 
a man never fails to get the ear of the court and jury, 
and as rarely fails to carry them with him, if he is 
right. One of the strongest and most successful advo- 
cates which the bar of New England has ever produced 
was Jeremiah Mason. And one thing that made him 
so was the thorough preparation which he brought to 
every case in which he was engaged. Nothing could 
exceed the care and caution with which he made him- 
self master of his facts, and guarded his positions 
against attack or surprise. And yet, when he came to 
address a jury, his manner was at times even awk- 
ward, and as to language, it was much more marked by 
directness and homely distinctness than any attempt 
at grace or fine speaking. But no man ever encoun- 
tered him at the bar without feeling that he had no 
ordinary man to grapple with. 

“Another fact which I wish toimpress upon the mind 
of the student, in estimating the elements of success in 
his profession, is the necessity which he will find im- 
posed upon him to gather up for use, by study and 





observation, a large and varied stock of practical know]l- 
edge. He must (without my wishing to.seem extrava- 
gant) know something of every thing. The subjects 
of investigation before courts and jurors, in which 
the lawyer may be called to take a part, are as vari- 
ous as the callings and business of the different men 
who compose the State. It is the business of a lawyer 
to investigate, explain, and help jurors to understand 
whatever question may arise in the complicated trans- 
actions of a community, and to act as interpreters be- 
tween the different classes of which it is composed. 
Unless he knows that of which he is to be the organ 
of explanation to others, he cannot even examine his 
own witnesses, much less cross-examine the witnesses 
opposed to him. I have known lawyers spend hours 
and days when preparing to conduct 4 cause involving 
questions of practical skill or science, with men to 
whom such matters were a specialty, to possess them- 
selves of the details of which they might have occa- 
sion to make use in making the requisite explanations 
to the court and jury. But, ordinarily, he has no such 
chance for preparation. If he has occasion to use such 
knowledge, he must have it ready at hand, or it comes 
too late. He may not, therefore, content himself with 
merely studying Law. That is to be but one of the 
elements at his command. He-.must know something 
of practical and mechanical science, of business in its 
various forms and departments, and know how to draw 
rules and illustrations from that great fountain of the 
law, moral and ethical science, to say nothing of politi- 
cal economy and political science in general. And what 
is more, he must have these stored up before hand. 
He cannot stop in the midst of a trial or an argument 
to hunt up and settle elementary principles. 

‘‘And while we are upon the subject of the sources of 
a lawyer’s power with a court or jury, let me guard 
you against another proverbial error into which many 
young men fall—an ambition to be ‘smart.’ This 
being smart, in the popular sense in which it is 
applied to a certain class in the profession, implies 
much that is attractive, combined with other qualities 
which a man of self-respect would scorn to make use 
of — quick and versatile powers, ready wit, which is 
sure to raise a laugh among the lookers on, and a 
cunning which excites the admiration of the habitues 
of a court-room, backed up and sustained by an easy 
virtue, a good share of impudence, and an unscrupu- 
lous disregard of means. With certain classes of the 
community, such lawyers are great men, and so far as 
notoriety is fame, become famous in their profession. 
Not before a court and intelligent jury, it is exactly 
the reverse. No man is willing to be made a dupe of 
trick or cunning, and when a jury detects an attempt 
of that kind on the part of a lawyer, they know not 
when to trust him, and suspect him even when he is 
in the right. If there is any place or business in 
the world in which ‘ honesty is the best policy,’ it is 
that of the Bar. A lawyer cannot afford to, know- 
ingly misstate evidence. He cannot afford to lie to 
or deceive a jury. He may do it once, and win a 
cause which he ought not to; but he may thereby lose 
a dozen which a more honest lawyer wouid be sure 
to gain. 

*T should put among the elements and sources of a 
lawyer’s success at the bar, a reputation for honesty, 
as the one he can least dispense with, and independ- 
ent of the right or wrong of the theory, should be 
content to rest the position upon good judgment and 
sound policy alone.”—The Western Just. 
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CRIMINAL LAW —ONCE IN JEOPARDY. 


CALIFORNIA SUPREME COURT—JANUAR8Y TERM, 1874, 


PEOPLE V. CAGE. 


Ihe defendant having been indicted for murder, a jury was 
duly impaneled and sworn; evidence was in uced 
and the case was submitted to the jury on the 30th of 
July. The jury remained together until the evening of 
the 2d of Poe ny” when the court ordered the sheriff to 

e 


proceed oor of the jury-room and inquire of 
hem if they had upon a verdict, to which they 


replied that they “had not, and could not agree ona 
verdict ;’ whereupon the court was adjourned for the 
term. e term would not have expired by operation 
of law until the evening of the next day. 

Held, that the defendant by these proceedings had been 
placed in Jeopardy, and that they therefore operated as 
a verdict of acquittal. 

Under the provision of the Penal Code of California the 
defendant, upon being placed again on trial, had a right 
to introduce evidence of the above facts under the plea 
of not guilty. 

APPEAL from the District Court of the Fifteenth Ju- 
dicial District, county of Los Angeles. 

Nruzs, J.— The defendant was tried and convicted 
in the District Court for the county of Los Angeles, 
in the month of April, 1873, of the crime of murder in 
the first degree. The leading question made upon the 
appeal relates to the legal effect of the proceedings had 
at a former trial of the cause in the same court, at the 
June term, 1872. These proceedings, as shown by the 
bill of exceptions, were as follows: The case was regu- 
larly brought on for trial at that term. A jury was 
duly impaneled and sworn; evidence was introduced 
end the case was submitted to the jury on the 30th of 
July. The jury remained together until the evening 
of the 23d of August. The proceedings of that day, as 
far as they pertain to the question before us, are shown 
by the following extract from the minutes of the court: 

“In this cause, counsel for the defense having been 
called and appearing (counsel for plaintiff failing to 
answer) in open court, the court ordered the sheriff to 
proceed to the door of the jury-room, where the jury 
in this case were under deliberation, and inquire of 
them if they had agreed upon a verdict, to which they 
replied that they ‘had not, and could not agree on a 
verdict,’ and the sheriff thereupon reported their reply 
to the court. Whereupon the court was ordered to be 
adjourned for the term, and the same was accordingly 
done by the sheriff.’ 

The term would not have expired by operation of 
law until the evening of the ensuing day. 

The defendant’s counsel offered to prove the forego- 
ing facts in support of motion for a judgment of ac- 
quittal and discharge, made at the time the defendant 
was put upon his second trial. The motion having 
been denied, the defendant’s counsel tendered a plea 
reciting substantially the same facts, which plea the 
court refused to accept. At the trial the defendant 
offered to prove the same facts, under the plea of not 
guilty, and the testimony was excluded by the court. 

There is no doubt as to the general rule that when- 
ever a person has been placed upon trial, upon a valid 
indictment, before a competent court, and a jury im- 
paneled, sworn, and charged with the case, he is then 
in jeopardy within the meaning of the constitutional 
provision which declares that ‘no person shall be sub- 
ject to be twice put in jeopardy for the same offense ; ”’ 
and that the discharge of the jury without verdict, 
unless by consent of the defendant, or from some un- 
avoidable accident or necessity, is equivalent to an 
acquittal. Among these unavoidable necessities are 
recognized the inability of the jury to agree, after a 





reasonable time for deliberation, and the close of the 
term of the court. Unquestionably this defendant 
was placed in jeopardy at the first trial, and is enti- 
tled to the protection of the constitutional provision, 
unless one or the other of these necessities existed : 

1. The power of the court to discharge a jury, by 
reason of their inability to agree upon a verdict, is un- 
disputed. It was so held in the case of Ex parte Mc- 
Laughlin, 41 Cal. 212. But it was also held that “it 
must be exercised in accordance with established legal 
rules, and sound legal discretion in the application of 
such rules to the facts and circumstances of each par- 
ticular case.”’ It is evident that in a matter so gravely 
affecting the life or liberty of the accused, the discre- 
tion of the court should be exercised upon some kind 
of evidence, and its judgment should be expressed in 
some form upon the record. In this case there was no 
evidence upon which the court was authorized to act, 
and no apparent adjudication. The sheriff was or- 
dered “‘to proceed to the door of the jury-room and 
inquire of them if they had agreed upon a verdict.” 
The extent of his official duty was to receive their re- 
ply to this question and report it to the court. 

His report of the further answer of the jury that 
they “could not agree on a verdict,”’ was extra official, 
and was no evidence whatever upon which the court 
could act. If the jury were in fact unable to agree, 
they should have been called into court, and have an- 
nounced their inability in the presence of the court 
and of the defendant. In the absence of this, or some 
equivalent showing, the court was not authorized to 
make an order of discharge upon this ground. 

Nor was there any adjudication whatever upon this 
subject. It does not appear to have been determined 
by the court in any way that the jury were unable to 
agree. There was no order of discharge of the jury, 
other than that resulting from the adjournment of 
court forthe term. There is nothing in the case to 
show the existence of that inability to agree which has 
been held to constitute that necessity which authorizes 
a discharge of a jury before verdict, and deprives the 
accused of his exemption from a second trial. 

2. There is no doubt that the adjournment of the 
court for the term operated to discharge the jury. That 
effect is given to a final adjournment by section 413 of 
the Criminal Practice Act, under which this trial was 
had. Nor can there be any doubt of the power of the 
court to adjourn finally before the expiration of the 
term limited by statute for its continuance. But it is 
claimed by the counsel for appellant that there was in 
this case no such legal necessity for the adjournment, 
and the consequent discharge of the jury, as would pre- 
vent him from insisting upon his former jeopardy in 
bar of a second trial. And in this we agree with the 
counsel. 

Whenever the time fixed by law for the expiration of 
a term arrives, the powers of the court for that term 
are at an end by operation of law, and the powers of 
the jury must terminate with those of the court to 
which it was attached. Here the legal uecessity for the 
discharge is apparent, and has been frequeutly recog- 
nized by the courts. Itis placed upon the same footing 
asa discharge occasioned by the illness or death of a 
juryman or of the judge. But there is, presumably, 
no necessity for the final adjournment of the court be- 
fore the fixed limit of the term is reached. If such an 
adjournment is had pending the trial of a criminal 
cause, the necessity must exist and should appear, in 
order to rebut th¢ presumption of jeopardy arising from 
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to the accused when put upon trial —to either have a 
verdict rendered in his case, or go free — would be made 
to depend upon the arbitrary discretion of the judge. 

Mr. Bishop, in his work upon criminal law, after an 
exhaustive review of the authorities, and a discussion 
of the whole subject, arrives at these conclusions: 
“Whenever, after a trial has commenced, whether for 
misdemeanor or felony, the judge discovers any imper- 
fection which will render a verdict against the defend- 
ant either void or avoidable by him, he may stop the 
trial, and what has been done will be no impediment 
in the way of future proceedings. Whenever, also, any 
thing appears showing plainly that a verdict cannot be 
reached within the time assigned by law for the hold- 
ing of the court, he may adjudge this fact to exist, and 
on making the adjudication matter of record stop 
the trial, with the like result as before. But without 
the adjudication, the stopping of the trial operates to 
discharge the prisoner. In other words, when the 
record shows the defendant to have been in actual 
jeopardy, he is protected thereby from further peril for 
the same alleged offense. But when it shows also, in 
addition to this, something which disproves the peril, 
it does not show the peril, whatever else it shows, and 
therefore it does not protect him.’ (1 Bish. Cr. Law, 
§ 873). 

These views are fully justified by the authorities 
cited in their support, and the conclusions cannot well 
be avoided. We are of the opinion that the discharge 
of the jury at the first trial of this cause was equiva- 
lent to a verdict of acquittal, and it only remains to 
determine in what manner the defendant should be 
permitted to avail himself of the right. 

By section 1016 of the Penal Code, three kinds of 
pleas to an indictment are provided for: First, guilty; 
second, not guilty; third, a former judgment of ac- 
quittal or conviction of the offense charged. The de- 
fense that the defendant has been before in jeopardy, 
if it be, as we hold, sufficient, must be taken advantage 
of under one or the other of these pleas. It would 
seem that the more convenient method of interposing 
a defense of this nature would be by a plea analogous 
to a plea of former acquittal, of which it is said to be 
the equivalent. But we find no authority in the stat- 
ute for a plea of this kind. The case falls rather within 
the purview of section 1020 of the Penal Code, which 
declares that ‘all matters of fact tending to establish 
a defense other than that specified in the third subdi- 
vision of section 1016, may be given in evidence under 
the plea of not guilty.’”’ We hold that under the plea 
of not guilty the evidence of the facts attending the 
first trial, as disclosed by the record, should have been 
received. For the error of the court in rejecting this 
evidence, the judgment must be reversed and the 
cause remanded for a new trial; and it is so ordered. 

Wallace, C. J., dissenting.—Am. Law Times. 


———-$<——————— 


At a meeting of the members of the bar of Erie 
county, held in Buffalo, on the 30 ult., Judge John L. 
Talcott presiding, appropriate memorial resolutions of 
respect for the memory of the late Hon. John Ganson 
wereadopted. Remarks eulogistic of the distinguished 
qualities of deceased were made by prominent mem- 
bers of the bar. 





nada, 
by N. Behe J Aes Green, formerly lecturer on criminal law 
at the Dane Law School, Harvard Nee pa and now 
lecturer on criminal law at the School of , Boston 
University. New sem? Hurd. & Houghton ; Cambridge, 
the Riveside Press, 187: 


The object of the series of which this is the first vol- 
ume ia to collect and present in one volume a year all 
the criminal cases of any importance reported during 
the year, either in this country or in Great Britain; 
that is, it attempts to do for one department of the 
law what the American Reports and English Reports 
attempt to do for all the departments. That such a 
series of reports will be of great value to the criminal 
lawyer there can be no reasonable doubt. Reports are 
multiplying much too rapidly to enable any lawyer 
to buy them all or to examine them all, could he pro- 
cure them. Such a series as this which selects for him 
from the great mass of local or useless matter con- 
tained in the reports, the decisions likely at one time 
or another to prove serviceable, and puts them within 
his reach at a moderate cost, will always be welcomed. 

The volume before us is one of great interest, as a 
volume of criminal cases would naturally be, and con- 
tains many really valuable cases, with a few very elab- 
orate and able notes by the editor. But in some 
respects it seems to us the work can be improved. In. 
the first place the reporting would be better done if 
the editor would prepare his own head-notes, and, 
sometimes, statements of facts, rather than adopt those 
of the State reporter. Again, there is not any consist- 
ent plan of arrangement that we can discover. In 
some parts the editor seems to have made an attempt 
to arrange the cases topically, but this attempt has not 
been persisted in. The proper arrangement for such a 
collection is to group the cases taken from the same 
volume or State. The chronological arrangement is 
impracticable, owing to the fact that in some States 
decisions are not reported until two or three years 
after they are made, while in other States only a few 
months elapse between the decision and its publica- 
tion; nor is the topical arrangement susceptible of 
being satisfactorily carried out, owing to the fact that 
several very different questions are frequently dealt 
with in the same opinion. 

We notice that Mr. Green reports the decision of 
the Supreme Court in Woods v. The People, 1 N. Y. 
Sup. 610; had he consulted the “ Corrigenda” to vol. 
ii of the N. Y. Sup. Reps., he would have discovered 
that the judgment in that case had been reversed by 
the Court of Appeals, and a new trial granted. 


—_————— 


POWER OF THE MASTER OF A SHIP TO BIND 
THE OWNER BY A CONTRACT FOR NECES- 
SARIES. 

Several decisions have lately enforced with great 
strictness the rule which requires communication to 
be made, where practicable, with the owner, as a con- 
dition precedent to the power of the master to charge 
ship or cargo with a bottomry bond. The Karnak, 17 
W. R. 56, L. R., 2 P. C. 105; The Panama, L. R., 3 P. 
C. 199; The Onward, 21 W. R. 601, L. R., 4 Ad. 38. The 
power of the master to bind the owner by a contract 
for necessaries arises more easily, but the recent case 
of Gunn v. Roberts, 22 W. R. 652, shows that the con- 
ditions which do limit it must be observed with equal 
strictness. It seems to have been thought by Holroyd, 
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J., that the master of an English ship could not bind 
his owner for necessaries in England; and although 
the Court of Exchequer set aside the nonsuit, they 
only entered the verdict for the sum borrowed to pay 
seamen’s wages (which was strictly necessary), exclud- 
ing the sum borrowed to pay tradesmen’s bills for ar- 
ticles supplied for the use of the ship. Robinson v. 
Lyall, 7 Price, 592. In Arthur v. Barton,6 M. & W. 
138, the ship was in an English port where it would 
take four days to get a reply from the owner, and it 
was ruled by Patteson, J., that the master could bind 
the owner for money borrowed for necessaries, and 
this ruling was upheld by the Court of Exchequer. In 
delivering judgment Lord Abinger, referring to the 
master’s authority to pledge the owner’s credit, says, 
“bat this authority does not usually extend to cases 
where the owner can himself personally interfere; as 
in a home port, or in a port in which he has before- 
hand appointed an agent who can personally interfere 
to do the things required. Therefore, if the owner or 
his personal agent be at the port, or so near to it as to 
be reasonably expected to interfere personally, the 
master cannot, unless specially authorized, or unless 
there be some custom of trade warranting it, pledge 
the owner’s credit at all, but must leave it to him or 
his agent to do what is necessary. But if the vessel 
be in a foreign port where the owner has no agent, or 
if in an English port, but at a distance from the own- 
er’s residence, and provisions or other things require 
to be provided promptly, then the occasion authorizes 
the master to pledge the credit of his owner.’’ The 
same view was acted upon in Johns v. Simons, 2 Q. B. 
425, and in Edwards v. Havill, 2 W. R. 12, 14 C. B. 107, 


where the ship (in an English port) was only one day’s | 


post from the owner. The passage cited conditions the 
master’s power very explicitly on the absence from the 
port where the ship is, and where the necessaries are 
required, both of the owner and of his agent. And it 
will be seen, from the cases cited, that the same rule 
applies to necessaries and to money borrowed for ne- 
cessary purposes: although, as Parke, B., says, in Ar- 
thur v. Barton, *‘ the law is more strict as to borrowing 
money than as torepairs of the vessel;”’ or, as Dr. 
Lushington more aptly expresses it in The Alexander, 
1 Wm. Rob. 361, there is “a difference in the extent of 
proof required.” 

But in The Faithful, 10 W. R. Ad. Dig. 25, 31 L. J. 
Ad. 81, it was suggested by Dr. Lushington that, al- 
though the owner’s agent was present at the port, yet 
if there was, as he terms it, an ‘‘ invincible ignorance ”’ 
of that fact on the part of the person supplying the 
necessaries, the owner might be bound by the master’s 
contract pledging his credit. As in that case there 
was no such “invincible ignorance” of the agent’s 
presence ; what was said was unnecessary ; and it does 
not appear whether, as he logically must, the learned 
judge would have held that “invincible ignorance” 
on the part of the necessary man of the presence of 
the owner himself, would equally confer on the master 
the power to pledge his credit. But however that may 
be, the suggestion made in The Faithful was overruled 
in Gunn v. Roberts, 22 W. R. 652, and it was expressly 
held that when the ship is in a port, though a foreign 
port, and the owner’s agent is present, and ready and 
willing to supply what is necessary, there is no author- 
ity in the master to pledge the owner’s credit.” 

It must be observed, however, that in his decision in 
the last-mentioned case, Brett, J., appears to put the 
pledging of the owner's credit, and the giving of a 





bottomry bond, upon the same line, and argues from 
the one to the other. This can hardly be; it cannot be 
meant that the master in a foreign port before being 
able to pledge the owner’s credit for necessaries, is 
equally bound, as in the case of bottomry, to commu- 
nicate with his owner. To lay down that the same 
conditions are required in the two cases would be in- 
consistent with the language of the very authorities 
relied on (Arthur v. Barton and Johns v. Simons); for 
it is clear that in an English port, with an owner resi- 
dent in England, the master could not give a bottomry 
bond, though he could pledge the owner’s credit for 
necessaries. 

It may be noticed that the effect of this decision 
clearly is to treat the master’s agency in such a case as 
that of an agent of necessity; as Lord Abinger ex- 
presses it, in Arthur v. Barton, ‘‘ the occasion authorizes 
him.” It is not that he is by his appointment as mas- 
ter of the ship invested with an ostensible authority 
to act as the owner’s agent in this respect (which is the 
view taken in some systems of law, and apparently in 
the American case of McCready v. Thom, 6 Sickles, 
N. Y. App. Ca. 454); it is that, having regard to the 
exigencies of the occasion, there is no other way in 
which the purposes of the ship can be supplied. See 
the observations of Lord Ellenborough in Rocher v. 
Busher, 1 Stark. 27, and Lord Tenterden in Palmer v. 
Gooch, 2 id. 428. The nature of the necessity is in- 
dicated in Webster v. Graham, 4 B. & Ald. 352, where 
it was laid down that the supply need not be abso- 
lutely necessary, it is sufficient if it is reasonably neces- 
sary; and so with respect to the possibility of commu- 
nication, it is sufficient if, as Maule, J., said in Edwards 
v. Hawill,2 W. R. 12; 14C. B. 107, it is, ‘commercially 
speaking, impossible, because not, practically speaking, 
possible.’’ But construing necessity in this sense, the 
agency of the master in this respect is really founded 
on necessity, and it is impossible to understand the 
decision on any other principle. The observations on 
this point, therefore, of Sir R. Phillimore in The On- 
ward, 21. W. R. 601; L. R.. 4 Ad. 57, seem not perfectly 
accurate.—Solicitors’ Journal. 


—_++—____ 
CORRESPONDENCE. 


A PROPOSED AMENDMENT TO THE CopDE OF PRO- 
CEDURE. 
To the Editor of the Albany Law Journal: 

It becomes me to call the attention of the bar of this 
State to what I deem to be a very important omission 
in the Code, under which we practice; and one which 
I think should be remedied at the earliest possible mo- 
ment. Under section 282 of the Code, it appears that 
“upon filing a judgment-roll directing, in whole or in 
part, the payment of money, it may be docketed with 
the clerk of the county where the judgment-roll was 
filed, and in any other county, upon the filing with the 
clerk thereof, a transcript of the original docket, and 
shall be a lien on the real property in the county 
where the same is docketed, of every person against 
whom any such judgment shall be rendered, and which 
he may have at the time of the docketing thereof in 
the county in which such real property is situated, or 
which he shall acquire at any time thereafter, for ten 
years from the time of docketing the same in the 
county where the judgment-roll is filed.”’ 

As a matter of course, the plaintiff has the power to 
issue execution in as many counties as he shall have 
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filed ‘‘ transcripts,” and in the event of the judgment 
being collected by execution in any one of these coun- 
ties, it may or may not be satisfied of record, at the 
option of the plaintiff. So that a judgment-creditor, 
while he may create liens upon all the real estate of 
the judgment-debtor, in any counties of the State, by 
simply filing a transcript of the judgment; yet, al- 
though such judgment may be satisfied immediately 
upon the execution issuing, the creditor, who has 
created all these ‘liens, is not required in any way 
whatever to discharge the liens, even in the county in 
which the judgment was satisfied. The effect of this 
is, that. in a great many instances, liens exist where 
the judgment has been satisfied; and, at any time in 
the future, to find the judgment-creditor, or his attor- 
ney, and procure a satisfaction-piece, is a matter of no 
little trouble, yet this must be done in order to clear 
the title. Asa remedy of this evil, the creditor ought 
to be required by law to discharge all liens he has 
created, or, in other words, to file a satisfaction-piece 
in all counties in which he has filed transcripts of the 
judgment, immediately upon the judgment being sat- 
isfied, and thereby clear the debtor’s name from all 
seeming liens. This is the more necessary, as the 
judgment becomes a lien for ten years upon all prop- 
erty which he may acquire. An amendment of the 
Code, in this particular, would greatly facilitate the 
searching of titles and relieve the county clerk’s dockets 


from a great many unsatisfied judgments. 
H. A. 8. 
———————_+o___——_. 


COMMISSION OF APPEALS DECISIONS. 


The following decisions were rendered by the Com- 
mission of Appeals on Friday, the 2d instant: 

Judgments affirmed with costs — People ex rel. Cooke 
v. Commissioners of Highways of Greenburgh; Davis 
v. Groynne; Hoyt, Ex’r, of Van Gaasbeck v. Long Isl- 
and R. R.; Mullen v. St. John; Black River Bank v. 
Markell; Graham v. Read; Brown v. McKee; Bartlett 
v. Drew; City of Brooklyn v. Breslin; Holbrook v. 
New Jersey Zinc Company; Allard v. Greasart ; Crow- 
ell v. Howes; Buchanan v. Exchange Fire Ins. Co.; 
Freeman v. Lorillard; Stone v. Frost; Kelly v. Kelly; 
Best v. Staples; Jones v. Brooklyn Life Ins. Co.; 
Kingsland v. Chittenden; Bentis v. Arnory; Poulin v. 
Broadway and Seventh Avenue Railroad Company; 
Wehrum v. Kuhn; Haggerty v. Brooklyn City and 
Newtown Railroad Co.; Trustees of Union College v. 
Wheeler; Dudley v. Allanson, ex’r of Danforth; Snow 
v. Mercantile Mutual Ins. Co.; Heinev. Myer; Wilkin 
v. Barnard; Perry v. Lorillard Fire Ins. Co.; Harris v. 
Wade; Smith v. Holland; Wehle v. Butler; Whitman 
v. Seaman; Smith v. Dunning; Potts v. Norfolk and 
Petersburgh R. R. Co.; Pitts v. Hunt; Brown v. St. 
Nicholas Ins. Co.; Buffalo, N. Y. and Erie R. R. Co. 
v.Stigeler; Maillerv. Express Propeller Line.—— Judg- 
ment affirmed by default with costs — Hoag v. Fos- 
ter.— Judgment affirmed without costs to either 
party — Ames v. Duryea.—— Judgments reversed and 
new trial granted, costs to abide event — Knowlton v. 
Congress and Empire Spring Co.; Mattison v. N. Y. 
Central R. R. Co.; Agate v. Lowenbien; James v. 
Schmidt; Buchanan v. Westchester County Mutual 
Ins. Co.; Mowers v. Fethers; Phillips v. Hebbard; 
Talleott v. Arnold; Thompson v. Burhaus; Salisbury 
v. Brisbane; Cleamater v. Brill; Mitchell v. Reed; 
Losee v. Matthews; Bennett v. Buchan; Donohue v. 
Case; Whitman v. Seaman; Butler v. Evening Mail 
Association; Dorn v. Backer; Yates v. Lyon; Hill v. 





Spencer; First National Bank of Toledo v. Shaw; 
Shuler v. Douglass.—— Order of the General Term 
affirmed and judgment absolute ordered against the 
appellant with costs — Bostwick v. Goetzel; Titus v. 
President, etc., of Great Western Turnpike.—— Order 
General Term reversed and judgment upon report of 
referee affirmed with costs — East River National Bank 
v. Gove; Barnes v. Barrow.-— Judgment affirmed with 
costs as to Ahearne, Spear, Wright and Hickman, and 
modified as to defendant Colbert, in accordance with 
opinion of Commissioner Dwight, before whom the 
form of the judgment is to be settled — Austin v. 
Ahearne.—— Judgment reversed as far as appealed 
from and new trial granted, costs to abide event — Cuff 
v. Dorlan.— Order of General Term reversed and 
judgment of Special Term affirmed with costs — Glen 
& Hall Manufacturing Company v. Hall.—— Order re- 
versed and judgment on report of referee affirmed, 
with costs— Ledoux v. Grand Trunk Railway Co.; 
Newman v. Beckwith.— Order affirmed and judg- 
ment absolute ordered against the appellant with 
costs — Turnbull v. Osborn.—— Judgment reversed and 
judgment ordered for the plaintiff upon the verdict 
with costs— Dinsmore v. Duncan.— Judgment of 
District Court and of Common Pleas reversed with 
costs — Van Loon v. Lyons.——Order affirmed with 
costs— Hammock v. Pennock.—— Order of General 
Term reversed and judgment at Circuit affirmed with 
costs — McCafferty v. Spuyten Duyvil, etc., R. R. 
Co.— Judgment reversed and motion denied with 
costs of appeal to General Term and to this Court, and 
$10 costs of motion — Munger v. Shannon.—— Judg- 
ment of General Term reversed and judgment on re- 
port of referee affirmed with costs — Dorn v. Fox.—— 
Order affirmed and judgment absolute ordered against 
the defendant with costs— Becker v. Boon; Hoover 
v. Greenbaum. 

Proclamation made and Commission adjourned sine 
die. 


2 
So oe 





COURT*OF APPEALS DECISIONS. 

The following decisions were rendered in the Court 
of Appeals on Tuesday, the 6th inst. 

Judgment affirmed with costs—Alvin C. Bradley, 
Supervisor, etc., v. Ward and ors.; Victor Vincent v. 
Alfred B. Sands; John St. Peter v. Henry D. Deni- 
son; Joseph Tanssig et al. v. Julius Hart; Henry 8. 
Bogen and ano. v. William W. Newcomb and ano.; 
Joseph P. Stedham et al. v. Watson Sanford; Theo- 
dore D. Hadley v. Joseph Barton; William Jennings 
and ano., etc., v. Alex. Whittimore, etc.; John E. 
Bliss v. George H. Gardner; John E. Bliss v. Charles 
K. Lawrence; The Salt Spring Nat. Bank of Syra- 
cuse v. Wm. H. Burton; Demming L. Rathbone, 
Trustee, etc., v. Peter Hooney, etc.; William Koenig 
v. Adam Steckel and ano. ; Ellen Andrews v. Daniel W. 
Raymond; Ralph A. Bicknell v. The Lancaster City 
& County Ins. Co.; Jane K. Taylor v. John Hoey.— 
Judgments reversed and new trial granted costs 
to abide event — Robert M. Masterton v. The Village 
of Mount Vernon; The Dutchess and Col. Railroad 
Company v. James Mabbett; Daniel Belton v. Edward 
W. Baxter and ors.; Thankful P. Cook v. Chester C. 
McClure; Theodore M. Davis, receiver, etc., v. Ains- 
worth Beanter and ano.; John J. Weber v. The New 
York Central and Hudson River Railroad Company; 
John A. Foster v. John B. Newbrough. ——Judg- 
ment affirmed with costs of both parties to be paid out 
of the estate — Wm. H. Leonard and ors., ex’rs, etc., 








240 








THE ALBANY LAW JOURNAL. 








<a 








v. Abby J. Bell and ors. —— Motion granted with $10 
costs of one motion —Edwin L. Butterfield v. Wm. 
Rodde and one other case against same defendant .—— 
Motion denied with $10 costs— Eliza E. Ehle v. The 
Trustees of the Village of Canajoharie. —— Order of 
General Term affirmed and judgment absolute on 
stipulation with costs—Thomas Martin and ano. v. 
Angus Smith and ano. —— Order of General Term so 
far as it sets aside the judgment entered upon the 
order of Rumsey, J., and directs a further trial of 
issues at Special Term reversed, and order of Special 
Term so far as it denies motion to vacate judgment en- 
tered by direction of Rumsey J., affirmed without 
costs of subsequent proceedings to either party against 
the other. John Parker v. James Laney and ano. —— 
Order affirmed with costs — George Carpenter v. Fred- 
erick Engelskircher.—— Order of General Term re- 
versed and judgment on report of referee affirmed 
with costs— Uriah C. Whitlock v. James Hay. —— 
Appeal dismissed with costs —J. Butler Wright et al., 
executors, etc., v. David L. Gardiner et al. 


a 


NOTES. 


Courts of justice seldom unnecessarily interfere with 
the verdict of juries, because the damages awarded are 
excessive, but the Supreme Court of Kansas seems to 
have been guilty of such unjustifiable interference in 
the case of the Union Pacific Railroad Co. v. Hand, 
7 Kansas, 393. The plaintiff brought action to recover 
for injuries alleged to have been occasioned by the 
negligence of the defendant, and the jury returned a 
verdict for the plaintiff for $5,000. This the court set 
aside as excessive, remarking that ‘‘the only perma- 
nent injury the plaintiff received to his person, was in 
the fourth metacarpopholangeal articulation of the 
right hand.”” We submit that $5,000 was little enough 
for such an injury. 

Messrs. Baker, Voorhis & Co. will shortly issue an 
American edition of Brice’s Treatise on the Doctrine 
of Ultra Vires, with notes of American cases by Mr. 
Ashbel Green; they have also in press a Treatise on 
Trespass by Mr. Thomas W. Waterman; and an Ameri- 
can edition of DeColyar’s Law of Guarantees and of 
Principal and Surety, with notes by Mr. James Apple- 
ton Morgan, a writer not unknown to the readers of 
the Law JouRNAL.——Messrs. Little, Brown & Co. are 
to republish Indermaur’s Epitome of Leading Ameri- 
can Law Cases, a little book which we noticed a little 
time ago, and one of the most useful of manuals. The 
same firm also announces new editions of Fearne on 
Remainders; Roscoe’s Digest of the Law of Evidence; 
Burge's Commentaries on the Law of Suretyship; Per- 
ry’s Trusts and Trustees. 


The American Law Review for October speaks as fol- 
lows of “The New York Supreme Court Reports.” 
“In noticing the first volume of this series, we took 
occasion to express our gratitude to the editors, and 
our sense of the thoroughness and value of their work. 
A substantial recognition of the services of a man, who 
taking the New York Reports where they were a year 
or so ago, has thus elevated and cleansed them, should 
be accorded by the profession who reaps the benefit of 
his labor. ‘ Blessed is he who, passing through the 
valley of Baca, maketh it a well.’’ We find in these 
reports much to praise and little to condemn; but in 
comparison with their predecessors, they are much more 
praiseworthy. The well-meant but badly directed 








efforts of the Bar Association of New York would seem 
to be entirely supplanted, as far at least as the reports 
of this court are concerned, by the good judgment, 
promptness and executive ability of the editors of this 
series, which, in. the volumes before us, brings to the 
profession the cases down to June, 1874, and by that 
token probably contains later adjudications than are 
to be found in any other reports in the United States. 
We regret that we received these books at so late an 
hour as to be unable to review the reported cases, 
among which a casual examination shows many of 
interest and importance.”’ 

The following head-note to Ellington v. Ellington, 47 
Miss., 329, we commend to Mr. Heard, as one of the 
curiosities of the Reporters: 

IMPROVED THEORIES OF THE LAW.—In spite of the 
difficulty with which the judicial mind can ever eman- 
cipate itself from forms sanctioned by age and long 
experience, itis manifest that courts cannot stand still 
in the march of improvement; the ideathat a parent’s 
right of action for the defilement of his child rests only 
upon a supposed loss, by a master, of the services of a 
servant, originating, as it did, in a rude age, has grad- 
ually given away to more enlightened and refined 
theories. 

— 


LEGAL NEWS. 

David Dudley Field, Esq., has returned from Europe. 

Hon. Joel Parker has founded a scholarship at Dart- 
mouth College. 

John Graham, Esq., the well-known criminal lawyer 
of New York city, is seriously ill. 

The junior class in the Yale Law School numbers 
this year twenty-nine. This is said to be the largest 
class ever entered there. 

Mr. R. A. Fisher, editor of Fisher’s Common Law 
Digest and of two editions of ‘‘Grant on Banking,”’ 
has been appointed to a county court judgeship. 

Assistant United States District Attorney Goodlett, 
of New York city, has tendered his resignation, to 
take effect on October 1. 

The death is announced of Hon. A. G. Miller, for 
thirty-five years judge of the United States Court for 
the District of Wisconsin. 

The Maine legislature proposes this winter to renew 
the discussions upon capital punishment which con- 
stituted an important feature of its last session. 

The celebrated judgment of Judge Routhier, that a 
priest could not be held responsible before the Civil 
Courts for what he said from a pulpit, has been re- 
versed in the Court of Review, at Montreal. 

The Hon. Jesse Gay, of Plattsburgh, died suddenly 
on the 2d inst. He had filled the offices of District At- 
torney and County Judge and Surrogate, and was in 
1873 the Democratic candidate for Justice of the 
Supreme Court inthe Fourth Department. 

Hon. Thomas Wilson, of Winona, formerly Chief 
Justice of the Supreme Court of Minnesota, was 
brought before Judge Nelson, of the United States 
District Court, at St. Paul, on the 1st inst., on an order 
to show cause why he should not be held in contempt 
for instituting a suit against Mr. McIlrath, Receiver of 
the Southern Minnesota Railroad, without first obtain- 
ing the consent of the United States Court. The case 
was argued on one side by Judge Wilson, and on the 
other by George L. Otis, and taken under advisement. 
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WHEN A MAN’S HOUSE IS HIS CASTLE. 


One would suppose that, considering the import- 
ance of the subject and the length of time that has 
elapsed since the doctrine was first enunciated. it 
would by this time be definitely settled in what re- 
spect and to what extent ‘“‘a man’s house is his castle.” 
But there seems to be doubt and conflict thereon, at 
least among the text writers. Mr. Archbold holds 
to one view, while Mr. Bishop holds to another and 
Mr. Wharton to one alittle different perhaps from 
either. The popular notion is that “a man’s house is 
his castle for his defense” under all circumstances, 
and that he is at liberty to keep out all vexatious 
intruders and to take life if necessary in so doing. 
The limit of this article will be the question, when 
the doctrine that a man’s house is his castle will 
justify the taking of human life. 

The resolution of the judges in Seymane’s Case, 5 
Coke, 91, was “that the house of every one is to him 
as his castle and fortress, as well for his defense against 
injury and violence, as for his repose; and, although 
the life of a man is a thing precious and favored in 
law, so that although a man kills another in his de- 
fense, or kills one per infortun, without any intent, 
yet it is felony, and in such case he shall forfeit his 
goods and chattels, for the great regard which the 
law has to a man’s life; but if thieves come to a 
man’s house to rob him, or murder, and the owner or 
his servants kill any of the thieves in defense of him- 
self and his house, it is not felony, and he shall lose 
nothing and therewith agree. 3 E. 3, Coron, 303 and 
305, and 26 Ass. pl. 23. So it was held in H., 7, 39. 
Every one may assemble his friends and neighbors to 
defend his house against violence; and the reason of 
all this is, because domus sua cuique est tutissimum 
refugium.” 

Lord Hale says: “ A. is in possession of the house 
of B. B. endeavors to enter upon him. A. can 
neither justify the assault or the beating of B., for B. 
had the right of entry into the house; but if A. be in 
possession of a house, and B., as a trespasser, enter 
without title upon him, A. may not beat him, but 
may quietly lay hands upon him to put him out, and 
if B. resists and assaults A., then A. may justify the 
beating of him as of his own assault. But if A. kills 
him in defense of his house, it is neither justifiable nor 
within the privilege se defendendo, for he entered as a 
trespasser, and, therefore, it is, at least, common man- 


this, who, “being in possession of a house, A. en- 
deavored to enter, and shot an arrow at those who 
have entered, and killed one of the company, which 
was ruled manslaughter, and not se defendendo, be- 
cause there was no danger to his life from those with-_ 
out.” 1 Hale’s P. C. 485-6. 

Hawkins says: “Neither can a man justify the 
killing of another in defense of his house or goods, or 
even of his person, from a bare private trespass, and, 
therefore, he that kills another who, claiming a title 
to his house, attempts to enter it by force, and shoots 
at it, or that breaks open his windows in order to 
arrest him, or that persists in breaking his hedges, 
after he was forbidden, is guilty of manslaughter.” 
Hawkins, 83. 

In Cook's Case, Cro, Car. 537, an officer with a 
capias ad satisfaciendum, went with other officers, for 
the purpose of executing the same, to the dwelling- 
house of the respondent, and, finding him within, 
demanded of him to open the door and suffer them 
to enter. He commanded them to depart, telling 
them they should not enter. Thereupon tliey broke 
a window, and afterward went to the door of the 
house and offered to force it open, and broke one of 
the hinges; whereupon Cook discharged his musket 
at the deceased and hit him, and he died of the 
wound. After argument at the bar, all the justices, 
seriatim, delivered their opinions, that it was not 
murder but manslaughter; the bailiff was slain in 
doing an unlawful act in seeking to break open the 
house to execute process for a subject, and every one 
is to defend his own house. Yet they all held it was 
manslaughter; for he might have resisted him with- 
out killing him; and when he saw and shot volun- 
tarily at him, it was manslaughter. 

Mr. Wharton, in his Criminal Law (7th ed.), Vol. 
2, § 1024, says, ‘‘so highly indeed does the English 
common law cherish the sanctity of the dwelling- 
house, that it has been said that a man is justified by 
that law in opposing, even to death, those seeking to 
break into it. When in his house the owner is at 
bay; he is called upon to retreat no further; and in 
this, his castle, he may use any violence, even to the 

extent of slaying his assailant, to resist an illegal 
entrance. * * * But this should not be strained 
to excuse the killing of assailants not actually break- 
ing into a house, after due warning of the conse- 
quences, nor attempting a felony after such 
warning.” 

Mr. Bishop says, 1 Criminal Law (5th ed.), § 858: 
“‘Moreover the general doctrine, as to the defense of 
property, does not prevail as respects the defense of 
what is sometimes termed the castle. In the early 
times our forefathers were compelled to protect them- 
selves in their habitations, by converting them into 
holds of defense; and thus the dwelling-house was 
called a castle. And while a man keeps the doors of 
his house closed, no other man has the right to break 





slaughter,” and he cites Harcourt’s case in support of 





in under any circumstances, except in particular cases 
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where it becomes lawful for the purpose of making 
an arrest of the occupant, or the like; cases which 
it is not within our present line to consider. And 
from this doctrine springs another; namely, that the 
persons within the house may exercise all needful 
force to keep the aggressor out, even to the taking of 
his life.” In the note thereto the author adds, after 
citing several cases: ‘“ While the doctrine of the text 
is clear on principles, it is not so distinctly and uni- 
formly sustained by the authorities as we might wish.” 
Again, after treating of the defense of the person and 
of property, he says, Vol. 2, § 707: “The defense 
of the dwelling-house stands on a different ground. 
And though the question has at some periods of our 
law been in part under a cloud, it may now be 
deemed to be reasonably clear, that, to prevent an 
unlawful entrance into a dwelling-house, the occupant 
may make defense to the taking of life, without. being 
liable even for manslaughter. Of course,.a defense 
may be of a sort which will constitute manslaughter, 





or even murder.” 

The question was quite fully discussed in Pond v. 
People, 8 Mich. 150. The deceased, with others, had 
expressed an intention to do the prisoner personal 
violence, had struck him and kicked him; had the 
same night, after his violence, gone to his house and 
demanded him, but not finding him, went away, had 
met him again the next day and threatened him and 
treated kim with violence ; had goné again that night 
to prisoner’s house and endeavored to force an en- 
trance, and then went to a net-house, thirty-six feet 
from the main house, where the prisoner’s servants 
were sleeping, laid violent hands on the servants, and 
began tearing down the house. The prisoner, from 
the door of his house, thereupon, after warning, fired 
and killed the deceased. The court held that the net- 
house was a part of Pond’s dwelling-house, and 
granted a new trial, saying in the conclusion of the 
opinion: We think there was error in requiring the 
actual, instead of apparent and reasonably founded 
causes of apprehension of injury, in holding that the 
protection of the net-house could not be made by 
using a dangerous weapon ; and that the conduct of 
the assailing party was not felonious; and also in 
using language calculated to mislead the jury upon 
the means and extent of resistance justifiable in re- 
sisting a felony.” During the discussion, the court 
used this language as to the right of self-defense: 
“The danger to be resisted must be to life, or of 
serious bodily harm of a permanent character, and it 
must be unavoidably by other means. Of course, we 
refer to means within the power of the slayer, so far 
as he is able to judge from the circumstances as they 
appear to him at the time. A man is not, however, 
obliged to retreat if assaulted in his dwelling, but may 
use such means as are absolutely necessary to repel 
the assailant from his house, or to prevent his forcible 
entry, even to the taking of life. But here, as in the 
other cases, he must not take life if he can otherwise 











arrest or repel the assailant. Where the assault or 
breaking is felonious, the homicide becomes justifiable 
and not merely excusable.” 

In Patten v. People, 18 Mich. 314, the defendant 
was convicted of manslaughter. The deceased and a 
number of others went to defendant’s house to “horn ” 
him, he having been newly married. They had guns, 
tin horns, ete., for the purpose of making a noise. 
While they were making the noise in the yard near 
the house, the prisoner came out and he ordered them 
away and they left. The next night they returned 
for the same purpose, and while they were blowing 
horns, shooting guns, etc., the prisoner came out and 
struck the deceased with an axe. There was no evi- 
dence of an attack upon the house or any of its 
inmates, further than that while the door was open 
wads from some of the guns were fired into the house; 
the evidence also tended to show that the prisoner 
understood the object of the rioters, and that it was 
not personal injury to himself or family, but there was 
also evidence that before the prisoner stepped out 
there were cries “to bring him (or fetch him) out.” 

The court held, that “considering the case first 
with reference only to the facts existing prior to the 
time when the defendant went out with the axe,” 
there was nothing to justify the assault with the axe, 
“until some actual violence had been done or at- 
tempted in this case against either the house or its 
inmates, the necessity which alone could excuse 
taking the life of any of the assailants, had not yet 
occurred and might never occur.” But the court 
further held, that if owing to the feeble health and 
peculiar infirmities of the prisoner’s mother, who was 
in the house with him, the fear and excitement occa- 
sioned by}jthe riot produced upon her alarming effects, 
from which her speedy death might reasonably have 
been apprehended, and if the rioters were informed 
of her conditien, and the effect produced by their 
conduct, or if every reasonable effort had been made 
to inform them thereof, then the danger to the mother 
would excuse the conduct of the prisoner to the same 
extent as if the danger to~her life had resulted from 
an actual attack upon her person, or the like danger 
to the defendant from an attack upon him. 

In Greschia v. People, 53 Til. 295, the deceased had 
been in the prisoner’s room for his clothes and as he 
was departing the prisoner made some offensive re- 
mark, whereupon he suddenly turned and in an angry 
mood went toward the prisoner who had told him to 
“come on;” as the deceased advanced to the door of 
the room, and was in the act of entering it, it being 
open, the prisoner struck him with .a rolling-pin in- 
flicting a fatal wound. The court held that the pris- 
oner was in no respect excused. 

In Carroll v. State, 23 Ala. 28, the court, after 
citing and commenting on some of the older authori- 
ties, said: . “ Our conclusion is that a mere civil tres- 
pass upon a man’s house, unaccompanied with such 
force as to make it a breach of the peace, would not 



























THE ALBANY LAW JOURNAL. 243 











be a provocation which would reduce tie killing to 

manslaughter, if it was done under circumstances 
from which the law would imply malice, as, with a 
deadly weapon. For trespass with force, it may be 
murder or manslaughter, according to the circum- 
stances. The owner may resist the entry, but he has 
no right to kill, unless it be rendered necessary to 
prevent a felonious destruction of his property, or to 
defend himself against loss of life, or great bodily 
harm. If be kills when there is not a reasonable 
ground of apprehension, of immediate danger to his 
person or property, it is manslaughter; and if done 
with malice, express or implied, it is then murder.” 
Mr. Bishop expresses some dissatisfaction with this 
statement of the law, 2 Crim. Law, § 707, n. 5; but 
the decision in the case was, under the facts, clearly 
right. 

The most recent and, in some respects, the ablest 
of the opinions on this subject, is that of the Supreme 
Court of Vermont in State v. Patterson, 45 Vt. 308; 
12 Am. Rep. 204. In that case the court says: 
“The sense in which one’s house is his castle, and he 
may defend himself within it, is shown by what is 
said in 1 Hale’s P. C, 486, that ‘in case he is assaulted 
in his own house, he need not flee as far as he can, 
as in other cases of se defendendo, for he hath the pro- 
tection of his house to the adversary by flight.” Now, 
set over against that what is said in 1 Russell, 662, 
and the true distinction between the house as prop- 
erty, on the one hand, and as castle for protection on 
the other, is very palpable, viz.: “If A., in defense 
of his house, kill B., a trespasser, who endeavors to 
make an entry upon it, it is, at least, common man- 
slaughter, unless, indeed, there were danger of life ;” 
p. 663. “But where the trespass is barely against 
the property of another, the law does not admit the 
force of the provocation as sufficient to warrant the 
owner in making use of a deadly or dangerous 
weapon; more particularly if such violence is used 
after the party has desisted from the trespass.” In 
Carrol v. The State, 24 Ala. 36, it is said: “The 
owner may resist the entry into his house, but he has 
no right to kill, unless it be rendered necessary in 
order to prevent a felonious destruction of his prop- 
erty, or to defend himself against loss of life, or great 
bodily harm.” Cited 2 Bish. Crim. Law, $ 707, 5th 
ed. That case impresses us differently from what it 
does the learned author, as indicated by his remark 
prefacing the citation. 

As developing and illustrating the prevailing idea 
of the law as to what will justify homicide se et sua 
defendendo, it is not without interest upon the point 
now under consideration, to advert to what is said 
upon the general subject. In McNally, 562, it is 
said: “The injured party may repel force by force 
in defense of his person, habitation, or property, 
against one who manifestly intendeth and endeavor- 
eth by violence or surprise to commit a known felony 


treat, but may pursue his adversary until he findeth 
himself out of danger; and if in such conflict he hap- 
peneth to kill, such killing is justifiable.” Wharton 
incorporates this into his work as text. The same is 
found in the older books. 1 Hale, 485, 486; also in 
Foster’s Crown Law, 273; 1 Russell, 667; and in 
other books, adlib. But, to apprehend this in its 
true scope and application, it is important to have in 
mind what is said in 1 Russell, 668: “The rule 
clearly extends only to cases of felony; for if one 
come to beat another, or take his goods merely as a 
trespasser, though the owner may justify the beating 
of him so far as to make him desist, yet if he kill 
him, it is manslaughter. * * * No assault, how- 
ever violent, will justify killing the assailant under a 
plea of necessity, unless there be a manifestation of 
felonious intent.” See Archb, Crim. Law, 221, cited 
Reg. v. Ball, 9 C. & P. 22. 

This covers the cases of statutory justification of 
homicide, both under our own, and under the English 
statutes, and, in principle and in reason, it is in keep- 
ing with the common law as to se defendendo, in de- 
fining the scope of which in this respect, it is well 
laid down that, “ before a person can avail himself of 
the defense that he used a weapon in defense of his 
life, it must appear that that defense was necessary to 
protect his own life, or to protect himself from such 
serious bodily harm as would give him reasonable 
apprehension that his life was in immediate danger.” 
1 Russell, 661. 

The law of the subject, as given in the books thus 
cited and referred to, seems to have been adequately 
apprehended by the court, and, so far as we can 
judge from what is shown by the record before us, it 
was not administered erroneously or improperly in 
the trial, as against the respondent. 

If it were to be assumed that the defense might 
legitimately claim that there was an assault on the 
house, with the intent either of taking the life of the 
respondent, or doing to him great bodily harm, 
the respondent would be justified in using a deadly 
weapon, if it should be necessary in order to prevent 
the perpetration of such crime, or if, under the exist- 
ing circumstances attending the emergency, the 
respondent had reason to believe, and was warranted 
in believing, and, in fact, did believe, that it was 
necessary in order to prevent the commission of such 
crime. In case the purpose of the assailant was to 
take life, or inflict great bodily harm, and the object 
of his attack (if there was such attack) upon the house 
was to get access to the inmate occupying the same, 
for such purpose, the same means might lawfully be 
used to prevent him from making the harmful assault 
upon the person, in case the parties were met face to 
face in any other place. In either case, the point of 
justification is, that such use of fatal means was neces- 
sary in order to the rightful, effectual protection of 
the respondent, or his family, from the threatened or 





upon either. In these cases he is not obliged to re- 





impending peril.” 
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CURRENT TOPICS. 


Exit Busteed. 


The United States Supreme Court commenced its 
annual session with five hundred and seventy cases 
on the docket and some thirty cases ready for dock- 
eting — or in all about seventy more cases than were 
on the calendar a year ago. 
able political importance will be argued during the 
term; among these are cases involving the validity 
of the “ Potter railroad law” of Wisconsin; and the 
Grant Parish (Louisiana) case, which involves the 
constitutionality of the “Ku Klux law” and also a 
case from California involving the power of the State 
to exclude foreigners from its limits, and to prevent 
their landing on account of the immorality of their 
past lives. In the recent case of Ah Fong, a Chinese 
woman, before the United States Circuit Court for 
the District of California, Mr. Justice Field gave the 
question a very thorough examination, and denied 
the power of the State in the premises. 
are of such importance that they will probably be 
advanced on the calendar. 


Some cases of consider- 


These cases 


The gradual increase of the business of the United 
States Supreme Court again suggests the necessity 
of some legislation on It is clear, 
beyond any peradventure, that the court cannot 
keep nearly up with its business. The judges of 
the court are in nowise to blame for this. They 
sit more hours in a day and more days in a 
year, to hear arguments, than any other appellate 
court in the country, except the Court of Appeals of 
this State, and this besides the duty they are compelled 
to perform on Circuit. 
years in arrears, and the docket of each term, for years 
passed, has largely exceeded its predecessor; indeed, 
the business of the court is in about the same deplor- 
able condition as was that of the old Court of Appeals 
of this State. 
remedies. 
court should act as the 
for the District of Columbia and the Territories. 
Again admiralty cases which have had two hearings 
before two different judges, and they have concurred 
on the merits, should not be brought to the Supreme 


the subject. 


The business is at least two 


It is not, however, difficult to suggest 
There is no longer any reason why the 


immediate appellate court 


Court unless the circuit judge or judges certify them 
up on the ground that grave questions of law are in- 
volved. But the most effectual remedy would be to 
increase the sum which now limits the jurisdiction of 
the court, from $2.000, where it now is, to $5,000. The 
sum was fixed at $2,000 on the organization of the court 
in 1789 and was abundantly large then ; ‘but now, when 
the business and population of the country is ten times 
as large as it then was, and the number of cases 
brought to the court, at least twenty-five times as 
large, the amount is grossly inadequate and should be 
raised to at least the sum we have named. Ample 





justice will be meted out in cases involving a less 
sum by the District and Circuit Courts, and the 
Supreme Court docket will be relieved of half its 
burden. Itis generally conceded that the right of 
appeal should, as a rule, be limited by the amount 
involved, and we know of no rule by which to arrive 
at the limit, save that of the capacity of the appellate 
tribunal for doing the business that may come before 
it; the amountof business, and the delay and expense 
involved in the appeal. On all these grounds the sum 
marking the limit in the Supreme Court needs to be 


enlarged. 


We publish elsewhere three important decisions in 
bankruptcy, all bearing on the same point. In the 
case of Franke, Judge Blatchford ruled that section 9 
of the amendment of 1874 applies only to future case 
and that, therefore, one who had been adjudicated a 
bankrupt prior to June 22, 1874, was not entitled to 
a discharge unless his estate would pay fifty per 
centum of his debts. This position is overruled by 
the decisions of District Judges Hopkins and Lowell, 
and by that of Mr. Justice Miller sitting at circuit. 
The opinion of Mr. Justice Hopkins goes even fur- 
ther, and holds that even voluntary bankrupts, in 
cases commenced before the 22d of June, may be dis- 
charged without reference to the question of the 
amount of assets or to the number of creditors assent- 
ing, provided they comply with the law in other re- 
spects. 


The Supreme Court of Michigan was engaged, last 
week, in hearing arguments in a case known as the 
“Homeeopathic case.” The legislature, last year, 
passed an act requiring the regents of the State Uni- 
versity to appoint two professors of homceopathy. 
This the regents refused to do, and a mandamus was 
sought against them. We have received the argu- 
ment of Mr. Charles S. May, of counsel for the people, 
and also that of Mr. Alpheus Felch, of counsel for the 
regents; both of which are able and apparently ex- 
haustive. The question is one of considerable import- 
ance, and we shall await, with interest, the decision of 
the court. 

The Supreme Court of Wisconsin, some weeks ago, 
rendered its decision upon the constitutionality of the 
Potter railroad law. The question involved was one 
of grave importance; the interests at stake were im- 
mense; the case had been argued before the court for 
eight days by several of the ablest lawyers in the 
State. The Chief Justice prepared the opinion of the 
court and, after the manner of American judges, where 
important questions are involved, elaborated it with 
much care and research. The opinion was long; it 
was also able, and the Chief Justice, it is said, and 
his friends and the friends of the winning side —the 
Grangers — were proud of it, and had reason to ex- 
pect that the State authorities would cause it to be 
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printed in pamphlet form for general circulation. It 
was too long for the newspapers, and days and weeks 
passed without its being fully made public. It would 
cost money for the State to print it, and the longer it 
was, the more it would cost. The Governor of the 
State pondered over it for two weeks, when a bril- 
liant idea crept through the executive brain; so says 
the Milwaukee Sentinel. The Governor sent for the 
clerk of the Supreme Court, and him he sent with a 
message to the Chief Justice. The Clerk hied him to 
the consultation room of the court and delivered the 
“Mr. Chief Justice Ryan: I 
am requested by his Excellency the Governor, to ask 


following message : 


you to cut down your opinion on the railroad cases 
to about one-third or one-half of its present length.” 
The Chief Justice was amazed ; the associates laughed. 
“Mr. Clerk, when Gov. 
Taylor, or any other man, sends such a foolish mes- 
sage as that to me again, don’t you let me know it.” 


The answer was only this: 


We publish, in another column, an opinion of the 
Court of Appeals as to the right of a widow, whose 
minor daughter was seduced while out at service, but 
who returned to her home for her confinement, to main- 
tain an action against the seducer. The opinion states 
that “the question has never been determined by the 
court of last resort,’ which is very true; but Grover, 
J., who delivered the opinion of the court, seems to 
have overlooked the fact that the Commission of 
Appeals had affirmed, after a very careful examination, 
See 51 N. Y. 424. 
In the more recent case of Lampman v. Hammond, 3 
N. Y. Sup. 293, the Supreme Court of the Fourth 
Department held, on facts almost identical with those 
in Furman v. Van Size, that the mother could main- 
tain the action, and that her right of action was not 
affected by the fact that she was married to a second 
husband. 


the decision in Gray v. Durland. 


The Bar Association of New York, at its monthly. 
meeting on Tuesday night, had a discussion as to the 
course to be pursued by the Association in regard to 
Mr. 
Dorman B. Eaton moved the appointment of a com- 
mittee to use the name and influence of the associa- 
tion in favor of Messrs. Hand, 
Nichols and McKeon insisted that the amendments 
were of a political character, and that the Association 
should have nothing to do with them. Mr. Eaton 
responded with spirit and force, urging that the ques- 


the proposed amendments to the constitution. 


the amendments. 


tion of the change of the fundamental law of the 
State was one of political philosophy rather than 
politics, and that as such the Association not only 
properly might, but should, take part in it; that some 
of the amendments were calculated to do away with 
some of the most fruitful sources of corruption that 
now surrounded them. 
elevate the bar to the high field of political philosophy, 
and not confine it to the narrow limit that produces 


He expressed a desire to 


contentious attorneys. He 
wanted the bar to furnish to this community an illus- 
tration of what the French bar had shown on many 
occasions, a preference for principle rather than fees. 
The question was finally referred to a committee to 
report hereafter. We presume, this ends the en- 
of the Bar Association in favor of the 
amendments ; but by what process of reasoning the 
lawyers, as lawyers, are put beyond the pale of proper 
interest in the proposed amendments, we do not un- 
derstand. It seems to us that some of them —as the 
one prohibiting special legislation— are of especial 
professional interest. 


the mean, grasping, 


deavors 


eee ee 
NOTES OF CASES. 


An interesting point as to the degree of force nec- 
essary to constitute rape was decided in Don Moran 
v. People, 23 Mich. 356 (12 Am. Rep.). The defend- 
ant was indicted for rape, and the jury were instructed 
that they might convict if they found that defendant 
procured the woman to have connection with him 
by fraudulent representations, which she believed, 
that it was a necessary part of his medical treatment 
of her. Held, error, for the reason that it did not 
recognize force as an essential element of the crime. In 
Reg. v. Case, 19 L. J. M. C. 174; 1 Den. C.C. 580; 4 Cox’s 
C. C. 220, it was decided that if a surgeon, professing 
to take steps to cure a girl of a complaint, has carnal 
connection with her, and she is ignorant of the nature 
of his act and makes no resistance, solely from a 
bona fide belief that he is as he represents, treating 
her medically, with a view to her cure, his conduct 
To constitute a rape on a 
woman conscious and capable of giving consent at 
the time, there must be an actual resistance of the 
will— non-resistance to connection, permitted under 
a misapprehension induced by the conduct of the 
man, by a woman conscious and capable of consent- 


amounts to an assault. 


ing, amounts to consent, though unintentional, and 
prevents the offense amounting to rape. Reg. v. Bar- 
ron, 38 L. J. M. C. 20; 1 L. R. C. C. 156; 11 Cox’s 
C.C. 191. It was said in Reg. v. Stanton, 1 Car. & 
Kir. 415, where the patient was directed to lean 
forward for the purpose of receiving an injection, and 
where sexual intercourse was then attempted, that 
the defendant was guilty of an assault. See Walter 
v. People, 50 Barb. 145. Commonwealth v. Burke, 7 
Am. Rep. 531; 105 Mass. 376, the Supreme Court 
of Massachusetts held a man guilty of rape for hav- 
ing connection with a woman without her consent, 
while she was drunk and insensible. The opinion 
presents a very elaborate examination of the essen- 
tials of rape. In New York, under 2 R. 8. 663, § 23, 
having carnal connection with a woman intoxicated 
to the point of insensibility, forcibly, is not rape, but 
is merely an offense against the person. To consti- 
tute the crime under that statute, the connection 








must be absolutely against the will of the female. 


246 


THE ALBANY LAW JOURNAL. 








People v. Quin, 50 Barb. 128. So in Reg. v. Mayers, 
12 Cox’s C. C. 311, it was held that if a man has or 
attempts to have connection with a woman while 
she is asleep, it is no defense that she did not resist, 
as she was incapable of resisting, and that the man 
can therefore be found guilty of rape or of an attempt 
to commit a rape. It is, however, an open question 
in medical jurisprudence whether it be possible that 
a connection should be accomplished during natural 
sleep without arousing the female. See Beck’s Med. 
Jur., 7th ed., 117; Taylor’s Med. Jur., 5th ed., 654; 
2 Whart. & St. Med. Jur., 3d ed., § 242; Mont- 
gomery on Pregnancy, 361. In Strang v. People, 24 
Mich. 1, it was held, that to warrant a conviction for 
rape, the jury must be satisfied that the connection 
was had by force and against the will of the prose- 
cutrix, and that there was the utmost reluctance and 
resistance; or that her will was overcome by fear of 
the defendant, and that the terror of his threat was 
so extreme as to preclude resistance. In that case, 
the prosecutrix testified that the defendant had 
threatened her and that she dii not resist because of 
extreme fear, and a conviction was sustained. 


In Ayer v. City of Norwich, 39 Conn. 376 (12 Am. 
Rep.), it was held that an object within the limit of a 
highway (in that case a show-tent), which in its 


nature is calculated to frighten horses of ordinary 
gentleness, may be a nuisance which makes the high- 
way defective within the meaning of a statute re- 
quiring towns to keep their highways “in good and 
sufficient repair.” Whether, of course, such an object 
is a nuisance is a question for the jury. The court 
applied the same rule in the subsequent case of 
Young v. City of New Haven, 39 Conn. 435, where a 
steam roller, used in repairing the streets, had been 
left by the street side during a temporary suspension 
of work, and the plaintiff's horse had taken fright 
thereat. In the latter case, however, Carpenter, J., 
dissented on the ground that the steam roller was 
being used by the city for a necessary and proper 
purpose. He thought the rule should only apply ‘‘to 
those cases in which individuals have been permitted 
to obstruct the highway, for private purposes, or where 
the object constituting the obstruction is in itself a 
The courts in the different States 
differ on this question. In Massachusetts a different 
doctrine is established. Keitts v. Haston, 2 Allen, 552; 
Kingsbury v. Dedham, 13 id. 186; Cook v. Charles- 
town, 98 Mass. 80. In the latter case the nuisance 
was a dead horse. A horse driven by was frightened 
and the plaintiff injured. It was held that he could 
not recover, as the wagon did not actually come in 
contact with the obstruction. In Vermont, New 
Hampshire and Wisconsin the rule adopted in Con- 
necticut prevails. Morse v. Richmond, 41 Vt. 443; 
Bartlett v. Hooksett, 48 N. H. 18; Foshay v. Glen 
Haven, 25 Wis. 288; 3 Am. Rep. 73. 


useless nuisance.” 





CONTRACTS CONDITIONED ON THE EXIST- 
ENCE OF THE SPECIFIC THING. 

An interesting question was raised in the recent case 
of Howell v. Coupland, 22 W. R. 691, L. R., 9 Q. B. 462. 
The action was for the breach of an agreement by the 
defendant to sell to the plaintiff ‘‘200 tons of Regent 
potatoes grown on land belonging to the defendant at 
Whaplode.”’ It appeared that at the time the contract 
was made, a sufficient quantity of the defendant’s 
land was under cultivation for potatoes to produce, 
under ordinary circumstances, more than 200 tons; 
but, owing to the failure of the crop from disease, the 
defendant could deliver only 80 tons. The question 
was, whether the plaintiff was entitled to recover 
damages for the non-delivery of the remaining 120 
tons. 

Now, no one would suppose that on the sale of crop, 
to be grown on particular land, there is any warranty 
on the part of the seller that there shall be a crop; if 
there is no crop it is not so properly said that the seller 
is excused from performance as that the contract fails 
for want of an object. It was in effect the sale of a 
spes, or more strictly of a res sperata, and the spes 
is not fulfilled. Nevertheless, the seller, though he 
delivers nothing, has done all that he contracted to 
do; for, in the contingency which has happened, he 
did not contract to deliver any thing at all. The case 
is precisely the same if the contract is to deliver any 
aliquot portion of the crop; it may be more, or less, 
or nothing; he does not fulfill the contract when he 
delivers something and fail to fulfill it when he delivers 
nothing, any more than he fulfills it when he delivers 
much and fails to fulfill it when he delivers little; he 
fulfills the contract if he delivers whatever there is to 
deliver. 

But when the contract is to deliver aspecific quantity 
out of the crop, the question arises whether the seller 
does not warrant that the crop shall be so much? 
Unless there is such a warranty, it would seem that 
this contract must inevitably follow the fate of those 
before mentioned, and for the same reason; the men- 
tion of the quantity only adds another contingency to 
that of the previous contract, or rather for the contin- 
gency, if there shall be a crop, substitutes the contin- 
gency, if there shall be acrop of so much. It is likea 
demonstrative legacy. The question then will merely 
be, is a warranty to be implied that the crop shall be 
so much? In Leeming v. Snaith, 16 Q. B. 275, where 
the sale was of the whole crop, such a warranty was 
implied, but that was because the words were used 
“say not less than’’ so much; and it was a fair infer- 
ence from those words. But in Howell v. Coupland 
there was nothing from which to imply such a war- 
ranty but the mere mention of 200 tons, and the court 
held that from this no such inference could be drawn. 
The case may be compared with the case, say, of a sale 
of 200 bales of cotton out of the cargo of a particular 
ship. 

In their judgments the court seem mainly to have 
proceeded upon the analogy of the rule laid down in 
Taylor v. Caldwell, 11 W. R. 726; 3 B. & 8. 826, where 
it was held that a contract for the use of a specific 
building implied the continued existence of the build- 
ing, and was dissolved by its destruction. We should 
have thought that, on the line of reasoning indicated 
above, the recent case stood on a footing independent 
of that rule. The difficulty to be met in Taylor v. 
Caldwell lay in the rule that ordinarily a supervening 
impossibility does not relieve from the duty of per- 
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formance, or rather the duty of paying damages for 
non-performance; but if the view above stated is cor- 
rect, the recent case was not concerned with that rule, 
because the contract was in its very nature contingent, 
and the contingency which would have made perform- 
ance due never happened; no condition of defeasance 
therefore needed to be implied. 

Before passing from this case, we cannot help ex- 
pressing a doubt whether in the very extreme case of 
Hills v. Sughrue, 15 M. & W. 253, the contract ought 
not to have been similarly held contingent on the ex- 
istence of guano in the island of Ichaboe. — Solicitors’ 
Journal. 
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BANKRUPTCY — DISCHARGE IN CASES COM- 
MENCED BEFORE JUNE, 1874. 
U.S. DISTRICT COURT, W. D. OF WISCONSIN.— OPIN- 
ION FILED SEPTEMBER 26, 1874. 


I. In re PERKINS et al., BANKRUPTS. 


. That parties in both voluntary and involuntary cases 
commenced before June 22, 1874, may be discharged 
without reference to the question of the amount of 
assets or the number of creditors assenting, provided 
they comply with the law in other respects. 

2. That, within the meaning of the bankrupt act, the lia- 
bility of the principal to his surety must be considered 
as having been when the instrument was signed, and as 
in this case the signing was before January 1, 1869, it 
follows that the opposing creditors do not occupy a po- 
sition to insist upon payment of any portion 1s their 
debt before it can be discharged. - 

Opinion by Hopxrys, J. 

The above-named bankrupts, who were adjudged 
such, on their own petition, in March, 1873, in January 
last filed a petition for their discharge. Parker & 
Stone, two of their creditors, opposed it, on the 
ground: ist, that their assets did not amount to fifty 
per cent of their debts; and 2d, that they had not the 
assent of a sufficient number of their creditors. These 
objections, although filed before the recent amend- 
ments, were not brought to a hearing until after, and, 
as a matter of course, the first question which arose, 
was as to the effect of those amendments. The coun- 
sel for the creditors claimed that the amendments ap- 
plied, and had changed the prior conditions upon 
which a discharge might be granted, and maintained 
that under section 9 of the act of June 22, 1874, these 
bankrupts, as these proceedings were voluntary, could 
not be discharged unless their assets were equal to 
thirty per cent of their debts, or the prescribed num- 
ber of their creditors had filed their consent thereto. 
That the other exceptions in section 33 of the original 
act, as amended, were repealed, and that it was now 
immaterial when the debts were contracted; that no 
discharge could now be granted unless the assets 
equaled thirty per cent of all debts. 

These various positions were controverted by the 
bankrupt’s counsel. So it becomes necessary, first to 
determine whether the provisions of section 9 of the 
act of 1874apply to cases pending, where an adjudica- 
tion had been made, before that act passed. On this 
question I am assisted by the opinion of Judge Blatch- 
ford. In re Francke, 6 Chi. Leg. News, 414. In that 
case he holds that ‘* this section (9) is prospective only, 
that its provisions do not apply to pending cases, and, 
that the provisions upon the same subject in the prior 
acts are not repealed by section 21 of the act of 1874, 
as to pending cases, because (he says) the provisions (of 
section 9) have reference only to cases commenced 
after the passage of the act of 1874.” 





The conclusion, that section 21 does not repeal the 
prior statutes as to pending cases, is incontroverti- 
ble, provided section 9 does not apply to such cases, for 
there would be no inconsistency between the acts un- 
less they both applied to the same case or cases. So 
when it is settled that the last act refers only to future 
cases, it follows as a necessary sequence that the for- 
mer acts are not repealed as to pending cases. I fully 
concur with the learned judge in his interpretation of 
the amended act, and agree with him that the provis- 
ions of the 9th section apply only to cases commenced 
after its passage. His views are in accord with those 
I expressed in Hamlin v. Pettibone, 1 vol. Central Law 
Journal, page 404; same case, 10 A. L. J. 141; 10 N. B. 
R. 173, in construing another provision of the act of 
1874, I held in that case that section 11 applied to cases 
commenced after the passage of the act, and was not 
intended to apply to cases pending when passed, so as 
to make contracts valid that were void by the terms 
of the prior statutes (Hacket v. Sprague, 10 Wend. 113; 
Morton vy. Rutherford, 18 Wis. 295; 2 id. 237), and that 
the repealing clause in section 21 was inoperative, ex- 
cept as to cases where the provision of the amended 
act applied, and that as those provisions, then under 
consideration, did not apply to pending cases, the 
prior statutes were in force and unaffected by the re- 
pealing clause of the amended act. 

The learned judge, in his opinion, referred to section 
17, not noticed by me, as bearing upon the question 
as to what cases congress intended the provisions of 
the amended act to apply. In that section it is enacted 
that ‘‘ its provisions shall apply to cases of bankruptcy 
now pending or to be hereafter pending,” from which, 
as well as from sections 10 and 12, it is fair to infer 
that the general provisions of the act were not in- 
tended to apply to pending cases. The general rule is 
that statutes are to have a prospective operation. In 
Harvey v. Tayler, 2 Wall. 347, it is said “that it is a 
rule of construction that all statutes are to be consid- 
ered prospective, unless the language is express to the 
contrary, or there is a necessary implication to that 
effect.’’ And in United States v. Heath, 3 Cranch, 413, 
that ‘‘ words in a statute ought not to have a retro- 
spective operation, unless they are so clear, strong and 
imperative that no other meaning can be annexed to 
them, or unless the intent of the legislation cannot be 
otherwise satisfied. Sohen v. Waterson, 17 Wall. 596. 
The act of 1874 construed according to these rules. 
must be held to apply to future cases except when 
otherwise provided. 

If this was all there was of the 9th section I should 
hold that the provisions of the prior law in reference 
to the conditions upon which a discharge could be 
granted were still in force. This section, in the first 
place, provides that in involuntary cases the provis- 
ions of the original act and of the amendments and 
supplements thereto, requiring the payment of any 
proportion of the debts by the bankrupt as a condition 
of his discharge, shall not apply; but that he may be 
discharged the same as if he had paid the required 
amount or had procured the consent of the requisite 
number of his creditors thereto. 

But these provisions, according to our construction, 
only apply to cases commenced after the passage of the 
act, and do not authorize a court to order a discharge 
in pending cases without a compliance with the pro- 
visions of the prior statutes. 

The next provision of the section (9) applies to vol- 
untary cases, and reduces the value of assets from 
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fifty to thirty per cent, and the proportion of credit- 
ors from one-half to one-fourth, to entitle a party toa 
discharge 

But this provision, like the preceding one, only ap- 
plies to future cases, and does not affect the law as to 
existing cases. If this were all there was of the sec- 
tion I should have no hesitancy in holding that the 
power of the court in granting discharges in pending 
cases was not changed. But it is not all. After pre- 
scribing these new conditions as to future cases, it 
reads: ‘“‘and the provisions of section 33 of said act 
of March 2, 1867, requiring fifty per cent of such as- 
sets is hereby repealed.”’ This cannot be treated as mere 
tautology. It must have some significance. It is true 
that section 33 had been amended by the act of July 
27, 1668, 15 U. S. Stat. at L. 227, by the word “ pay,” 
the words ‘equal to,’’ but the fifty per cent clause was 
retained. 

The same section was further amended by the act of 
July 14, 1870, 16 id. 276, by declaring that the second 
clause of section 33, of the act of 1867, as amended by 
the act of 1868, should not apply to debts contracted 
prior to the lst day of January, 1869. 

Now, it seems to me, that the obvious intention of 
this repealing clause in section 9 was to repeal the ex- 
isting law requiring assets of the value of fifty per 
cent of debts as a condition of obtaining a discharge. 
Unless this was the intention of congress, the clause 
is destitute of meaning or operation. It is an express 
repeal of the provision of what was evidently sup- 
posed by congress to be the law. It is different from 
the repealing clause in section 21, which depends 
wholly upon repugnancy. Judge Blatchford con- 
strued it as only repealing the section as originally 
passed, leaving the act of 1868 amending it in force. I 
think such construction too strict, and as not carry- 
ing out the palpable intention of congress. It virtu- 
ally nullifies the whole effect of the clause. 

Technically, the 33d section of the act of 1867, in 
such respects as it bas been changed by the amenda- 
tory act of 1868, had been repealed, so that unless the 
clause can be construed as embracing not only the 
original section and its amendments, or the “ section 
as amended,” as it is spoken of in the act of July 14, 
1870, it really has no significance or operation. 

It was unnecessary to insert such a clause for the 
purpose of giving effect to the thirty per cent clause 
which preceded it, for that, being inconsistent with the 
fifty per cent clause in the prior statutes, was repealed 
by implication, so that unless it repealed the fifty per 


cent requirement in the prior acts, I do not see that’ 


any effect can be given to it, which is contrary to all 
rules governing the construction of statutes. It is 
uniformly held to be the duty of courts to so construe 
a statute as to give effect to every part and clause if 
possible, and in this case effect can only be given to 
this clause, by holding that the repeal covers the fifty 
per cent clause in the original section, and in the 
amendments of 1868. 

I am, therefore. constrained to differ with the 
learned judge upon the meaning of this repealing 
clause, and must hold that the repeal of the provision 
“requiring fifty per centum of such assets,” applies 
to the amendatory act of 1868, as well as to the act of 
1867. 


The changes made by the act of 1874 are clearly in | 





tention to relieve him of many of its requirements, 
among which the conditions imposed upon his obtain- 
ing a discharge were, perhaps, the most embarrassing. 
Having been often needlessly thrown into bankruptcy 
and ruined in business, it was not unnatural to in- 
crease the facilities for his discharge, by authorizing 
the court to order a discharge without reference to 
the amount of his assets in cases heretofore com- 
menced. As the creditor had previously possessed 
great facilities for proceeding against him, it is ap- 
parent that congress meant to give him increased 
facilities to obtain his rights, a discharge. This seems 
to be the spirit and meaning of the act of 1874, and I 
therefore hold that parties in both voluntary and in- 
voluntary cases, commenced before the 22d of June, 
1874, may be discharged without reference to the ques- 
tion of the amount of assets, or the number of cred- 
itors assenting, provided they comply with the law in 
other respects. 

But if Iam wrong in this view, there is another an- 
swer to the objections interposed. If the statutes of 
1868 and 1870 are in force, they do not include debts 
contracted before the Ist day of January, 1869. The 
claims proved up by the creditors opposing the dis- 
charge are upon notes dated since that time, but the 
evidence, on the hearing, showed that they were given 
in renewal of notes given for a debt contracted before 
the Ist day of January, 1869. Now, when was the 
debt contracted? when the renewal notes were 
given, or when the liability was incurred? Notes are 
but the evidence of a debt, and the holder may sur- 
render them and recover on the original consideration 
at his option. They are presumptively but an exten- 
sion of the time of payment. Cole v. Sacket, 1 Hill, 
516; The Kimbal, 3 Wall. 87. The relation of debtor 
and creditor is considered for remedial purposes as 
having existed from the origin of the liability, and on 
application for a discharge, a bankrupt should be al- 
lowed to show when the debt originated or was con- 
tracted, and if before the Ist of January, 1869, I don’t 
think a note given after that time would bring it 
within the category of a debt contracted after that 
date. But it is insisted that this is not a complete an- 
swer to the objection, as the opposing creditors, Par- 
ker & Stone, were sureties for the bankrupts upon the 
notes, and have paid them, and proved their claims as 
sureties thereon. This is so, but the evidence shows 
also that they were sureties upon the original notes 
given before the 1st of January, 1869. The proof also 
shows that they did not pay until after January, 1869, 
and that they have proved their claim, as of the date 
of payment, and they insist that as between them and 
the bankrupts the debt must be considered as con- 
tracted at that time. 

Section 19 of the bankrupt act authorizes sureties, 
indorsers and persons liable for the bankrupt to prove 
the debt for which they are liable, when not proven 
by the creditor, without first paying it, and such debts 
being provable are released by the discharge. Now, 
does the payment change the relation of the parties? 
A surety cannot sue his principal at law until he has 
paid, and in such case, the suit is not upon the note 
but for money paid at the request of the principal. But 
the contract that the principal will pay the surety if 
he has to pay the debt arises at the time {of making 
the instrument. The promise is implied from the re- 


the interest of the debtor, and may be regarded as a | quest and signing. The obligation of the principal 


disapproval by congress of the energetic provisions of 
the original act as to him, and as expressive of its in- 


arises when the surety becomes liable for his debt. 
Stedman v. Martine, 15 East, 427.. The surety’s right of 
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action is not complete until he pays, so the statute of 
limitation does not begin to run until that time. This 
liability of the principal is recognized by the bank- 
rupt act in the provision that allows him to prove the 
claim before payment. I therefore hold that within 
the meaning of the bankrupt act, the liability of the 
principal to his surety must be considered as having 
been contracted when the instrument was signed. 

This conclusion is supported by the cases of Mace v. 
Wells, 7 How. (U. 8S.) 272; Baker v. Vasse, 1 Cranch’s 
Cc. C. 194; Crafts v. Morse, 4 Comst. 604, and Van 
Landan v. Coribie, 8 Taunt. 550; 3 B. & Ald. 13. As 
in this case the signing was before January 1, 1869, it 
necessarily follows that the opposing creditors do not 
occupy a position to insist upon payment of any por- 
tion of their debt before it can be discharged. Their 
objections are overruled, and discharge ordered. 

Cassody & Carpenter and Geo. B. Smith, for bank- 
rupts. 

Orton, Keyes & Chynewoth, for creditors.— Chicago 
Legal News. 
UNITED STATES CIRCUIT COURT, EASTERN DISTRICT 

OF MISSOURI — SEPTEMBER TERM, 1874. 


II. In re KING. 
Section 9 of the act of 1874 construed. 

The ninth section of the amendments of 1874 to the bank- 
rupt act, which relates to the discharge of bankrupts, 
applies to cases pending at the time that the act took 
effect, as well as to cases thereafter commenced. [De- 
nying re Franke, 6 Chicago Legal News, 414.] 

Before Mr. Justice Miller. 

The bankrupts applied to the District Court for a 
certificate of final discharge, upon the following facts: 

On August 19, 1870, a creditor’s petition was filed 
against said bankrupts as copartners, on which, Au- 
gust 26, 1870, an adjudication in bankruptcy was made 
upon the ground of suspension of payment of com- 
mercial paper, more than fourteen days. An assignee 
was elected September 23, 1870. The administration 
of the estate was concluded February 26, 1873. ‘The as- 
sets of the estate, which amounted to 3575.60, cash, 
were received and disbursed by the assignee. No 
dividend was paid on unsecured debts. A secured 
debt for $250 was proved and paid. Unsecured debts 
aggregating $1,222.39 were proved and allowed. 

All the debts proved were contracted subsequent to 
December 31, 1868. Upon all, said King was liable as 
principal debtor. June 30, 1874, King filed, in the 
usual form, his petition for final discharge, which was 
referred to the register for his action in the premises, 
and thereupon a hearing was ordered and held upon 
said petition on the 13th day of July, 1874, after due and 
adequate notice by mail, and publication in the usual 
form as prescribed by law, to all creditors and others 
in interest. On that day the oath before final dis- 
charge, duly taken by said King, was filed, his last ex- 
amination was passed, but no consent in writing of 
his creditors was filed, nor was any opposition made or 
entered to his application. 

The District Court, pro forma, refused to grant the 
discharge, and the bankrupt brings the matter before 
this court for review under the second section of the 
bankrupt act. 

G. F. Maury, for the bankrupt. 


Mr. Justice MILLER, orally delivering the opinion of 
the court, in substance, said: 

It is conceded that the bankrupt should have a dis- 
charge unless the fact that his assets did not equal 





fifty per cent of the claims proved against his estate 
disentitles him to his certificate, and this depends upon 
the construction to be given to section 9 of the act of 
1874. In cases of involuntary bankruptcy commenced 
since that act took effect, it is clear congress intended 
that the bankrupt should be discharged without re- 
spect to the amount of assets as compared with the 
amount of debts. But the inquiry here is, does this 
9th section apply to cases commenced before the act 
of 1874 took effect and not then concluded, as well as 
to cases thereafter commenced? In my judgment it 
does, and the bankrupt who brings this petition is en- 
titled to his discharge. 

I have been shown an opinion of Judge Blatchford, 
in the matter of Franke, prepared with his usual care, 
in which a different conclusion is reached. His rea- 
soning is ingenious, but, as it seems to me, somewhat 
artificial and not at all satisfactory to my mind. I 
think the general rule is that such remedial provisions 
do apply to pending cases, unless there is something 
to show that the legislature intended to exclude them, © 
and I can discover no such intention in the 9th section, 
or any part of the act of 1874; and this conclusion is 
very much fortified by the express repeal of the pro- 
vision in the original act requiring fifty per centum of 
assets, and by the consideration that the 9th section of 
the act of 1874 covers the whole ground and provides 
for both voluntary and involuntary cases. Let it be 
certified to the District Court that the bankrupt is en- 
titled to his final certificate of discharge. 

Ordered accordingly.—Central Law Journal. 


UNITED STATES DISTRICT COURT, DISTRICT OF 
MASSACHUSETTS. 


Ill. Jn re GRIFFITHS. 


Section 9 of the amendment of 1874 to the bankrupt law . 
applies to cases pending at the time of its passage. 


Before Hon. John Lowell, District Judge. 
LOWELL, J.— The question presented by the regis- 
ter’s certificate is whether section 9 of the act of June 


22, 1874, applies to pending cases. It was settled by 
several decisions in Massachusetts, that such amend- 
ments of the law did affect all cases. Ex parte Lane, 
3 Mete. 215; Eastman vy. Hillard, 7 id. 420; re Bartlett, 
8 id. 72; Eddy v. Ames, 9 id. 585. But as the law has 
been pronounced to be otherwise in relation to this 
statute, in an able opinion of Judge Blatchford’s, I 
feel bound to give briefly my reasons for agreeing with 
the earlier decisions. 

Section 9 says, in substance, that in cases of compul- 
sory bankruptcy, the provisions of the former laws 
requiring the payment of a certain proportion of debts, 
or the assent of a certain number of creditors, as a 
condition of a bankrupt’s discharge, shall not apply; 
but if otherwise entitled, he is to have the discharge 
without such paynient or assent. And in cases of 
voluntary bankruptcy no discharge will be granted to 
a debtor whose assets shall not be equal to thirty per 
centum of the debts proved against his estate, upon 
which he shall be liable as principal debtor, without 
the assent of at least one-fourth of his creditors in 
number and one-third in value, and the provision in 
section 33 of the principal act requiring fifty per 
centum of such assets, is hereby repealed. 

It is plain, I think, that the section, on the face of it, 
applies to all cases in which a discharge is applied for 
after the passage of the act. It was so explained to 
the house of representatives by Mr. Tremain, who had 
the bill in charge (Congressional Record, June 17, 1874, 
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p. 60), and the words are almost precisely like those 

of the statute which was sv construed in Ex parle Lane, 
8 Mete. 213, in which Wilde, J., speaking for the court, 
said: “*This court can have no authority to grant a 
discharge against a prohibition in the statute.’’ And the 
other cases cited are similar. In all, the law was changed 
without any express application to future or past cases, 
and the court unhesitatingly applied it to both classes. 
This construction is aided by the express words of 
repeal which are found in sections 9 and 21. The re- 
peal is unqualified, and I know of no rule which will 
authorize.me to limit the scope of the enactment of 
repeal, unless it were, indeed, to save the rights or 
titles already vested. P 

And this brings me to what I venture to call the fal- 
lacy that such a change in the bankrupt law is retroac- 
tive if it is made to affect pending cases. A law which 
discharges debts already contracted may well be called 
retroactive; and this law, if retroactive at all, would be 
so not merely as to cases begun, but as to contracts 

‘ entered into before its passage. But it is well settled 
that a mere modification of the conditions upon which 
a discharge shall be granted to bankrupts is not retro- 
active. ‘It is clear,” says the eminent jurist already 
quoted, “that the appellant had no vested right to a 
discharge at the time of filing his petition. Such a 
right could be acquired only by proving, at the time of 
applying for a certificate of discharge, that he had in 
all respects complied with the provisions of statutes 
1838 and 1841 (the latter of which was passed after he 
had been adjudged an insolvent), by which only a right 
could be acquired. The latter statute, therefore, is 
not to be considered a retrospective act, disturbing 
vested rights, but as altogether prospective in its opera- 
tion, although it (the discharge) might depend, in some 
case, upon acts done before it took effect.’’ 3 Mete. 215. 

The statute in Ex parte Lane was much more like a 
retrospective act than is that of 1874, because it actu- 
ally deprived the insolvent of a discharge for a prefer- 
ence given before the act went into operation. This 
law neither creates new frauds nor relieves a bank- 
rupt from the consequences of any which he has com- 
mitted, but merely lightens somewhat the arbitrary 
conditions before imposed on honest bankrupts as a 
preliminary to obtaining a certificate. Such a law is 
always held to be remedial. In re Billing, 2 B. R. 161; 
Revere v. Newell, 4 Cush. 587. 

It is said that one section of the amended act ex- 
plicitly declares its applicability to pending cases, and 
another limits itself to cases begun after a certain day. 
This is true of those sections. But most of the sec- 
tions leave the matter to interpretation, and must be 
judged by the subject-matter. Thus, section fourteen 
says that all proceedings may be discontinued on the 
assent of a majority of the creditors. There can be 
no doubt that this covers all cases, whether begun be- 
fore or after June 22. Tosettle a case in that way may 
disappoint some hopes of creditors, but it is remedial, 
and disturbs no vested rights. So of the section now 
under consideration. The words seem plain to my ap- 
prehension; und the cases cited show how such laws 
have usually been understood. 

Ido not mean that there may not be many pending 
cases which have passed the stage at which the law 
woul be applicable to them, in which, for instance, the 
debtor or the creditors may have been already entitled 
to a decree, which only remained to be formally pro- 

nounced when the new law went into operation. But, 

speaking generally, I say that the law was prospective, 





and applied to all cases in which the actual right had 
not been acquired, and that all inconsistent acts are 
unconditionally repealed. 

A much more difficult question, in my judgment, 
may arise in respect to voluntary cases, namely, 
whether the assent referred to is that of the given 
number and value of all creditors who have proved 
their debts, or only of those to whom the bankrupt is 
liable as principal debtor; but as this is a compulsory 
case, that point need not be decided now. 

Discharge granted. 

——— - +e —- ——— 


THE UNITED STATES REVISED STATUTES. 


The delay in the publication of the Revised Statutes 
and the laws of the last session of Congress has been 
the occasion of criticism and complaints in certain 
quarters, which, in view of the following statement of 
facts, seem neither just nor reasonable. All the incon- 
venience caused by the delay would have been avoided 
if Congress had made the Revised Code operative on 
the lst day of December next, instead of at the date 
of its passage. The act known as the “ Revision ”’ was 
approved June 22—the close of the last session of 
Congress. It is to contain all the Laws of the United 
States in force December, 1873, and extending from 
1789. Section 2 of the act provides as follows: 

“That the Secretary of State is hereby charged with 
the duty of causing to be prepared for printing, publi- 
cation and distribution, the Revised Statutes of the 
United States, enacted at this present session of Con- 
gress; that he shall cause to be completed the head- 
notes of the several titles and chapters, and the mar- 
ginal notes referring to the statutes from which each 
section was compiled and repealed by said revision; 
and references to the decisions of the courts of the 
United States explaining or expounding the same, and 
such decisions of State courts as he may deem ex- 
pedient, with afull and complete index to the same.” 

The session laws have, heretofore, been published by 
Little & Brown, of Boston, under a contract made 
many years ago. By theact of June 20, 1874, this con- 
tract was closed, and the Secretary of State is also re- 
quired to cause the session laws to be published at the 
close of each session, ‘‘ edited and printed in the same 
manner” as the Revision. It will be seen, therefore, 
that not the simple work of printing the Revision and 
session laws has devolved upon the Department of 
State, but the entire work of carefully preparing index, 
and marginal notes, with reference to decisions of 
the United States courts, and the courts of States. 
Within a week of the adjournment of Congress two 
prominent legal gentlemen, accustomed to the work, 
were selected by the Secretary of State to prepare the 
index, notes of decisions, etc., and the work was im- 
mediately placed in their hands. They have been dili- 
gently engaged in perfecting and completing their 
labors. The session laws— which, it is understood, 
are now ready for issue — have been delayed but a few 
days beyond the usual time of issue; and this short 
delay was wholly due to the increased work as required 
by the law of Congress. The time required for edit- 
ing, indexing, etc., the Revision must necessarily be 
much longer than for the session laws, and the two 
have been carried on at the same time, necessarily, by 
the same individuals. This explanation is due to the 
State Department, and to the gentlemen who have 
been faithfully laboring in the work during the sum- 
mer. 
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ACTION BY MOTHER FOR SEDUCTION OF 
DAUGHTER. 


COURT OF APPEALS, NEW YORK. 


FURMAN v. VAN SIZE, appellant. 


The minor daughter of a widow was seduced, while in the 
employment of another under an agreement made by 
the mother, the daughter receiving the pay for her ser- 
vices and applying it to her own use with the assent of 
the mother. Aftersuch seduction the daughter returned 
to her mother, who cared for her during her confinement 
and — the expenses thereby incurred. Held, that the 
mother could maintain an action against the seducer for 
the injury. 

Action by Phebe Furman to recover damages for the 
alleged seduction of her daughter, Sarah E. Fleet, a 
minor, by the defendant. 

At the time of the alleged seduction, the father of 
Sarah E. Fleet was dead, and the said Sarah was in 
the employ of Israel Van Size, father of the defendant, 
under an agreement with the plaintiff, the said Sarah 
receiving the pay for her services and applying it to 
her own use. The referee found that the defendant 
debauched the said Sarah while so in his father’s ser- 
vice, that she became pregnant, that she afterward re- 
turned to her mother, where the child was born. The 
mother attended the daughter during her confinement 
and paid the expenses thereof. The referee directed 
judgment to be entered in favor of the plaintiff for 
$750. Defendant appealed from the judgment. The 
judgment was affirmed by the General Term of the 
Second Department, and defendant appealed to this 
court. 

Thomas Young, for respondent. 

J. Lawrence Smith, for appellant. 

GROVER, J. —There was no proof of a marriage of 
the plaintiff subsequent to the death of her husband, 
the father of her daughter Sarah E. Fleet, nor any sug- 
gestion of such marriage upon the trial. No question 
in relation to the effect of such a marriage having been 
then made, none can be made in this court. The only 
question arising upon the exceptions taken is, whether 
the mother of a minor daughter, whose father is dead, 
seduced while in the employment of another, under an 
agreement made by the mother, the daughter receiving 
the pay for her services and applying it to her own use 
with the assent of the mother, the daughter returning 
to the mother after such seduction, by whom she is 
taken care of during her confinement and who pays the 
expenses thereby incurred, can maintain an action 
against the seducer forthe injury. An examination 
shows that there is great conflict in the authorities 
upon this question. The weight of authority in this 
State sustaining the right of the mother, while the 
cases in the English courts and in some of the States 
of this country hold a contrary doctrine. 

In Sargent v. Dennison, 5 Cow. 106; Gray v. Durland, 
50 Barb. 100; Simpson v. Busk, 5 Lans. 337; Damon 
v. Moore, id. 454, it was held by the Supreme Court 
of this State that the mother could maintain the action 
under such circumstances. I am not aware of any 
decision to the contrary by that court. The question 
has never been determined by the court of last resort, 
but must be in the present case. A discussion of cases 
pro and con. is unnecessary, as this has been very well 
done by Miller, J., in Gray v. Durland, 50 Barb. 100, who 
gave the opinion of the court in favor of the right of 
the mother, and by Hogeboom, J. (211 of id.), who gave a 
dissenting opinion in the same case. In these opinions 
humerous authorities are cited and somewhat exhaust- 





ively considered. A perusal .of these opinions shows 
that many authorities may be cited upon both sides. I 
shall content myself with a brief statement of the 
grounds upon which I think the action may and should 
be maintained. 

It is well settled that the father of a minor daughter 
seduced while in the service of another may maintain 
an action for the injury, provided he retains the right 
of recalling her into his service. It follows that a 
mother has the same right, provided she has the right 
to the services of the daughter — one ground for main- 
taining the action being a real or supposed loss of ser- 
vices of the daughter. To sustain the action upon this 
ground the relation of master and servant must in fact 
exist between the plaintiff and the female seduced, or 
constructively by the plaintiff having the right to her 
services. 

It is insisted by the counsel for the defendant that a 
mother has no legal! right to the services of her minor 
children after the death of the father. That the law 
gives this right to the father only. In Bartley v. Richt- 
myer, 4 N. Y. 38, Bronson, J., says in his opinion 
that the mother has no such right, but the question 
was not involved in the case. In In re Ryder, 11 Paige, 
185, Chancellor Walworth says that the mother has 
this right. The determination of the question was not 
necessary to a disposition of the case. When twosuch 
jurists are in direct conflict upon the question it may be 
regarded as an open one to be considered upon principle. 
To arrive at a correct conclusion it is necessary to inquire 
into the basis of the father’s right to the services of his 
minor children. This is derived from the obligation 
the law imposes upon him to maintain, educate and 
protect the child during infancy and early youth, and 
continues until the child is in a condition to provide 
for its own maintenance. The law has determined 
that he is so capable upon attaining the age of twenty- 
one years. The common law imposed no obligation 
upon the parent to maintain the child after it attained 
maturity, so as to be able to provide for itself, but that 
matter in England and in this country is regulated by 
statute. To the credit of mothers it may be remarked 
that little will be found in the books in relation to en- 
forcing the duty of taking care of their infant children 
after the death of the father, owing doubtless to the 
fact that the strong maternal affection provided by 
nature has been adequate to secure the performance of 
this duty. That it is a legal duty is nevertheless de- 
clared by elementary writers. Kent’s Com. 188, 189. 
Again, at p. 225, it is said that the father, and on his 
death, the mother is generally entitled to the custody 
of infant children, inasmuch as they are their natural 
protectors for maintenance and education. At p. 190, 
it is said that the father is bound to support his minor 
children if he be of ability, even though they have 
property of their own, but this obligation in such a 
case does not extend to the mother, and the rule as to 
the father has become relaxed, thus clearly implying 
the legal duty of the mother to support her infant off- 
spring if of ability and the latter has not the means 
of providing for their own support. That parents 
are bound to provide for and maintain their infant 
offspring results from the law of nature, and is en- 
forced upon both according to their ability, primarily 
during their joint lives upon the father, he generally 
having more ample means applicable to the purpose, 
but after the death of the father the same law casts 
this duty solely upon the mother, who must, if of suf- 
ficient ability, maintain, educate and take care of her 
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infant children. As a result of this obligation she is 
entitled to the custody and control of such children, 
succeeding in this respect not only to the obligations 
and duties primarily resting upon the father during 
life, but also to his right of custody and control and to 
the services of the children. As above remarked, the 
authorities upon the question were thoroughly consid- 
ered in the opinions in Gray v. Durland, 50 Barb. 100. 
The effect of asubsequent marriage of the mother upon 
her obligations and duties to the children and her 
right to their custody and services is not involved in 
the case and will not be considered. The plaintiff 
being entitled to the services of her infant daughter, 
the action can be maintained upon the ground of loss 
of service. But there is another ground upon which 
I think the action may be maintained. Both father 
and mother are by statute made liable for the support 
of their indigent children, irrespective of their age. 
Sarah Fleet was able to and, as the case shows, did, 
prior to the injury, earn her own support. In conse- 
quence of the injury she became unable to do this, 
and the plaintiff, as her mother, did for a time provide 
for and take care of her, presumably in performance 
of the obligation imposed upon her by law. Thus the 
wrongful act of the defendant resulted in a direct pecu- 
niary injury to the plaintiff, for which the law gives 
her a right of action against him. I can see no reason 
why the action should not be maintained equally upon 
this ground as upon a loss of service. 

My conclusion is that the judgment should be af- 
firmed, with costs. 

* All concur with Grover, J., except Allen, J., who 
reads for reversal and new trial, and Folger, J., con- 
curs.” 

——__+e__—_—_ 
OBITER DICTA. 

The late Judge W. was distinguished for his ready 
wit, an instance of which occurred many years ago. 
A young lawyer by the name of Baldwin had opened 
an office in a country village, in an inner room in the 
second story of a building, the access to which was by 
a flight of stairs upon the outside of the building. At 
the head of the stairs a door opened into a large vacant 
room, out of which a second door opened into the 
young lawyer's office. To indicate his whereabouts, 
he had a sign, giving his name and profession, placed 
upon the outside of the building, and, then, to guide 
his clients, if any inquired for him, he had fastened a 
smaller sign by the side of the stairs, another upon the 
door at the head of the stairs, and a fourth upon the 
inner door that opened into his office. On one occa- 
sion Judge W. was passing through this village, and 
called upon his friend, the young lawyer. He found 
no difficulty in making his way into his office, but 
found the inmate absent. On his return Mr. B. found, 
lying upon his table, the following lines, in the familiar 
handwriting of the Judge: 

* In olden times to wicked men, 

*Tis said no sign was given, 

But now, if signs will save a man, 

Baldwin will go to heaven.” 


The following is the tender and considerate way in 
which the counsel deals with the “court below” in 
Ulich v. Ulrich, 8 Kas. 402, which was an action for 
divorce on theground of cruelty: ‘*The court below 
assumes a virtuous indignation over the fact that the 
plaintiff had married so soon after the death of her 
former husband. The court says, ‘that in a little 





over two months after the death of the former hus- 
band, and before the grass had grown green over his 
grave, she married again, and now rushes into court 
fora divorce.’ We must admit that the language of 
the court is somewhat sympathetic, and well calculated 
to work up the feelings of the most hardened and ob- 
durate heart. ‘In less than two months, and before 
the grass had grown green over the grave of her dead 
husband, she marries.’ The language is pathetic, and 
is only equaled by the words of Hamlet, Prince of 
Denmark, where, in speaking of the second marriage 
of his mother, he says: 
* * * * *That it should comé to this; 
But two months dead! Nay, not so much, not two; 
So excellent a king; that was to this, 
Hyperian to a Satyr; so loving to my mother, 
That he might not beteem the winds of heaven 
Visit her face too roughly. Heaven and earth! 
Must I remember? Why, she would hang on him 
As if increase of appetite had grown 
By what it fed on; and yet within a month — 
Let me not think on’t— Frailty, thy name is woman! 
A little month; or ere those shoes were old — 

She - married.’ 

“Tt will be seen that there is great similarity between 
the Prince and the court in this case. In fact, the two 
cases are in some respects very much alike. The main 
difference being in the fact that Hamlet worried very 
much over what he considered a premature marriage 
on the part of his mother with the king, without find- 
ing any law to help the matter. In this respect, the 
court has an advantage over Hamlet, for the reason 
that he has found a law governing the case. ‘’ Tis 
sweet and commendable’ to see that people attend 
properly to their mourning duties, and if poor mortals 
will not burden themselves with grief, they should be 
forced to do so by the stern decree of a court clothed 
with the boundless, unlimited and uncertain power 
called ‘sownd discretion.’ People must be made to 
mourn, and widows should not be permitted to marry 
until they are like 

‘The withered frame, the ruined mind, 
The wreck by passion left behind, 
A shrivel’d scroll, a scatter’d leaf 
Scarr’d by the autumn blast of grief.’ ”’ 


——_. 
GENERAL TERM ABSTRACT.* 


THIRD DEPARTMENT — SEPTEMBER TERM. 
ADMINISTRATOR. 


Sale of real estate for payment of debts of intestate 
when void. — G. died intestate in 1846, seized of certain 
real estate, and in the same year administrators were 
appointed. Afterward these administrators were re- 
moved and others appointed. In April, 1852, a credi- 
tor of the estate, upon application to the surrogate, 
obtained an order to show cause why the administra- 
tors should not be required to mortgage, lease or sell 
the real estate for the payment of debts. This order 
was served and a further order obtained for all per- 
sons to appear, etc., on May 31, 1852. No proof of ser- 
vice was made, and no further proceedings were had 
under this order. On September 2, the surrogate 
revoked the letters to one of the admiinstrators, which 
left his associate sole administrator, who, in March, 
1853, applied to sell the real estate, obtained the neces- 
sary order, and conveyed to the person under whom 
defendants obtained title. No recital of previous pro- 
ceedings were made in the administrator’s application 


* From Vol. IV, Part Ul, N. Y. Sup. Court Reports. 
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or in the order. No inventory was filed previous to 
the application. In an action of ejectment brought 
by an heir of the intestate, held, that the administra- 
tor’s sale was void and defendants had no valid title. 
The administrator’s proceeding could not be considered 
a continuation of the creditor’s proceeding. The stat- 
ute (2 R. S. 100, § 1) requires that the sale, if applied for 
by an administrator, shall be applied for within tbree 
years after letters are first taken out by himself or his 
predecessor. 

The fact that no inventory had been filed prior to the 
administrator’s petition was also a jurisdictional de- 
fect. Slocum v. English, 266. 

AGENCY. 

Liability of principal to third persons: when contract 
terminates: materials furnished to one person on credit 
of another.— In April, defendants employed B. to re- 
pair their dock, they agreeing to furnish the materials. 
Defendants told plaintiffs, lumber dealers in a neigh- 
boring village, if they would furnish the lumber for the 
dock defendants would pay them for it. B. was to get 
the lumber from plaintiffs, and he accordingly ordered 
quantities from time to time until May 25. It appeared, 
however, that B. had completed the repairs on the 
dock before May 1, on which date defendants had 
made a new contract with B. to build a new dock, B. 
agreeing to furnish the materials, and a large part of 
the lumber which B. obtained of plaintiffs was used 
on the new dock. Defendants did not know that 
B. was getting lumber for the new dock on their ac- 
count, and plaintiffs did not know the use which B. 
was making of the lumber. Defendants having paid 
B. in full for building the new dock refused to pay 
plaintiffs for the lumber ordered after the old dock was 
repaired. Held, that defendants were liable for the 
whole value of the lumber. B. was defendants’ agent 
to buy on credit, without a fixed limit as to quantity, 
and he acted within the scope of his apparent author- 
ity. And the lumber having been used in building de- 
fendants’ docks, and B. having died insolvent, pending 
suit, defendants ought to be responsible, both parties 
being innocent. Marsh v. Gilbert, 259. 

ASSESSMENT FOR STREET IMPROVEMENTS. 

Duty of commissioners of appraisal: certiorari when 
proper remedy: objections.— Under the ** Act to pro- 
vide for laying out and improving roads and avenues 
in the village and town of Saratoga,’’ Laws 1870, chap. 
623, and the acts amending the same, Laws 1872, chaps. 
293, 500, it seems that the report of the commissioners 
of appraisal and assessment must contain a description 
of all lands assessed, otherwise the assessment will be 
void. 

A common-law writ of certiorari was granted to re- 
view the proceedings of commissioners of appraisal 
and assessment for street improvements. Held, that 
the writ was the proper remedy, but that it was im- 
properly granted by a judge out of court. An objec- 
tion that a writ of certiorari was improperly granted, 
is available even after an amended return. People ex 
rel, Kilmer v. Cheritree, 289. 

CHATTEL MORTGAGE. 

Refiling original mortgayge.— The holder of a chattel 
mortgage to secure a continuance of its validity, after 
the expiration of a year, refiled the original with the 
statement required by statute indorsed thereon. Held, 
a compliance with the requirement of the statute 
( Laws of 1833, chap. 239, § 3) that ‘“‘a true copy” be 
again filed. Stockham v. Allard, 279. 





COMMON CARRIER. 


Conditions in receipt given by: when not a contract.— 
Plaintiff delivered to an express company a package 
of money to be transported, and received a receipt 
containing a printed condition that the company 
would not be liable for loss ‘“‘occasioned by the 
dangers of railroad transportation, or ocean or river 
navigation, or by fire or steam.’’ The package was 
lost by the accidental burning and sinking of a vessel 
at sea. Plaintiff when he took the receipt supposed 
it was a naked receipt, he did not know it was acon- 
tract, did not read the conditions or assent to them. 
Held, that the receipt did not exempt the company 
from liability. Kirkland v. Dinsmore, 304. 


CONSIDERATION. 


Promise to marry sufficient.— An agreement to marry 
which was afterward performed, held to be a good 
consideration for a promissory note made by the in- 
tended husband and transferred to the intended wife, 
there being no disability in either party to marry. 
Held, also, that the presumption was that the parties 
were capable of making the contract of marriage. 
Banfield v. Rumsey, 322. 


CORPORATION, 


Continuance of legal existence.— A machine company 
was organized as a corporation with power to sue and 
be sued and the business of the company was con- 
ducted in the corporate name for the period of two 
years, at the end of which period the company volun- 
tarily ceased to do business, and a new company was 
organized with larger capital and additional members 
for the same purpose and under the same name. 
Held, that the old company did not cease to have a 
legal existence and a stockholder could maintain an 
action against it in its corporate name to recover for 
an error made in the settlement of the accounts of 
the company and for the amount paid after the set- 
tlement by such stockholder on a note given by the 
members of the company for money previously bor- 
rowed for the company and used in its business. 
Cary v. Schoharie Valley M. Co., 285. 


costs. 

Costs on appeal: rules governing.— Defendant ap- 
pealed to the general term from an order at special 
term overruling a demurrer to the complaint, with 
leave to defendant to answer on payment of costs. 
The general term reversed this order with $10 costs, 
and the demurrer was sustained, with leave to plaintiff 
to amend upon payment of costs of demurrer and $10 
costs of the appeal. Held, that a motion to allow 
defendant full costs on appeal should be denied. 

Rules governing costs: 1. Full costs are given upon 
an appeal from an order or judgment sustaining or 
overruling a demurrer to an entire pleading when no 
leave is granted to plead anew. 2. Ten dollars costs 
of appeal are given when the order sustains or over- 
rules a demurrer toa part only of a pleading. 3. The 
latter sum is also given on appeal where the order 
sustains or overrules a demurrer to an entire plead- 
ing, but gives leave to plead anew, so long as the leave 
to plead is in force; but if the time to plead anew 
expires and judgment is entered for want of a plea, 
on appeal from such judgment full costs are allowed. 
4. When the order is or becomes final, so as to deter- 
mine the rights of the parties in that action, full costs 
of appeal will be given to the prevailing party upon 
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such appeal. 5. While the order is interlocutory and 
does not determine the final rights of the parties, it 
is an order and not a judgment, and upon appeal $10 
costs only will be allowed. 

When, by the order, liberty is given a party to 
amend or to demur over, the court is at liberty to 
fix and determine what costs, or the amount which 
must be paid as a condition; and this is so whether 
such conditions be imposed by the special term or by 
the general term on appeal. Per Bockes, J. Hoffman 
v. Barry, 254. 

DEED. 

Construction of: exceptions and reservations in title: 
injunction. —8., the owner of lands, conveyed to J. 
the exclusive right and privilege in all the cement 
stone in or on such lands, and covenanted that ‘J., 
his heirs,”’ etc., ‘‘ may at all times quarry and remove 
said stone,”’ etc., “‘ for the term of twenty-four years.” 
8S. further covenanted to, if J. or his heirs, etc., should 
not, within the time named, remove all the stone, 
that he or his heirs, etc., would execute a further 
lease of twelve years at a price to be determined ‘for 
the purposes mentioned.”” Before the expiration of the 
twenty-four years, he conveyed to A. a part of the 
lands, ‘“‘excepting and reserving for’’ the grantees 
of J. “the privilege of quarrying and conveying off 
the cement stone, which they hold by virtue of a 
certain lease for the same.’’ Subsequently S., by 
instrument granted to L., who had acquired J.’s inter- 
est, the same rights, previously granted for twenty- 
four years for a further period of twelve years. Held, 
that, in his conveyance to A., S. granted all the title 
he then had in the lands conveyed; that the right to 
quarry cement stone upon those lands for the addi- 
tional term could be granted only by A., or those 
deriving title from him, and that plaintiff, who so 
derived title, was entitled to an injunction restraining 
L. from taking stone from such lands under the last- 
named grant of S. Held, also, that such taking of 
stone by S., without license from plaintiff, was a tres- 
pass in the nature of waste. Norton v. Snyder, 330. 


DEMURRAGE. 


Construction of contract: delay in unloading canal 
boat: what constitutes a “ day.’’— Plaintiff contracted 
to transport coal by canal from W. to S8., consigned to 
defendant, the consignee, ‘‘ to have three full working 
or week days after boat arrives at their dock, in which 
to discharge cargo, and to pay master for any time (ex- 
clusive of Sundays) boat is detained for discharging 
after the expiration of said three days, $10 per day, 
and at the same rate for portions of days.”’ Plaintiff 
arrived at S., near defendant's dock, and informed de- 
fendant that he was ready to unload. He was told to 
lie still until they called him, and was detained eight 
days and eight hours on account of other boats ahead 
of his discharging at the same dock. In an action for 
the excess of five days and eight hours beyond the 
three working days the defense was that plaintiff's boat 
did not “arrive at defendant’s dock,’’ within the 
meaning of the contract, until the day it was unloaded. 
Held, that plaintiff having arrived in the immediate 
vicinity of the dock and offered to deliver the cargo, 
his contract was performed, and defendant was liable 
for any detention after the lapse of three days. In 
estimating the damages for the detention, twenty- 
four hours should be reckoned a “day” instead of 
ten hours. Wiles v. New York Central, etc., R. R. 
Co., 264. 





EJECTMENT. 


Writ of possession in: presumption as to levy: time 
of levy: redemption after re-entry.— Upon a judgment 
for re-entry in an action of ejectment for the non- 
payment of rent, an execution directing the delivery 
of possession, was issued January i7, 1867, under 
which, on May 10, 1867, the sheriff entered upon the 
premises in controversy, which were yielded up by 
the occupant peaceably, and placed plaintiff in pos- 
session. After this defendant took forcible possession 
of the premises, and another execution was issued 
directing the sheriff to put plaintiff in possession, etc., 
under which the sheriff acted. 

Held, (1) that, in the absence of evidence, the pre- 
sumption was that a levy under the first execution 
was made within sixty days from its issue; and, (2) 
that, as the judgment and nut the execution consti- 
tuted the lien on the property, the execution could 
be carried out after the sixty days. 

Held, also, that, as the judgment determined plain- 
tiffs right to re-enter the premises, he might enter 
without a writ, and having taken peaceable posses- 
sion, on the 10th of May, the time within which de- 
fendant was entitled to redeem, under 2 R. S. 506, § 
34, then commenced to run. Witbeck v. Van Rensse- 
laer, 282. 

ESTATE. 

Vesting of : distinction between real and personal. — 
A testator, by his will, gave to his wife the use of his 
real estate for life, and directed his executors, after her 
death, to sell such estate and divide the amount among 
several persons named. M., one of the persons, mar- 
ried and died intermediate the death of testator and 
testator’s widow, leaving her husband but no issue sur- 
viving. Held, that the interest of M. in the estate 
vested, at the death of testator. That, during the life 
of testator’s widow, and before the sale, directed in 
the will, it continued an estate in remainder in the real 
estate which could not be converted into personalty by 
the doctrine of equitable conversion. But the gift to 
M. was nevertheless a money legacy, and the death of 
M. before the death of testator’s widow and the sale 
did not change its character, and it was to be distrib- 
uted in the same manner as personal estate and would 
go to M.’s husband as survivor. Ross v. Roberts, 
318. 

EVIDENCE. 

Presumption of genuineness of negotiable bonds.— On 
the trial of an action to recover the interest on nego- 
tiable bonds, the bonds and coupons were read in 
evidence without objection. Judgment having been 
obtained by the plaintiff, on appeal by defendant it 
was objected, that there was no evidence of the iden- 
tity of the bonds produced on the trial with those 
described in the complaint. Held, (1) that possession 
of the bonds was prima facie evidence of plaintiff's 
ownership; and (2) as the plaintiff had possession, the 
burden of proving that the bonds were not genuine 
was with the defense. Wickes v. Adirondack Co., 250. 


EVIDENCE — PRACTICE. 


Evidence: in action upon contract: reference: clerical 
error of referee: pleading: unsupported count in com- 
plaint.—On February 10, R., the owner of a farm, made 
a written contract with defendant by which he sold 
defendant a certain quantity of timber standing on 
the farm, to be cut within specified limits. On March 
15, while defendant was cutting, R. agreed, verbally, 
to sell the farm to plaintiff subject to the right of de- 
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fendant to cut and remove the timber. On April 1, 
the deed was delivered and R. assigned to plaintiff all 
claims which should arise by reason of defendant cut- 
ting more than the specified quantity of timber. In 
an action to recover for the excess of timber cut by 
defendant the complaint contained a count for dam- 
ages for an unlawful entry and cutting and carrying 
away the timber. Held, (1) that as the complaint was 
sufficiently sustained by the testimony a nonsuit was 
not authorized on the ground that a cause of action 
being otherwise set forth in the complaint, it also con- 
tained an allegation suited to an action ex delicto; (2) 
that a finding of the referee that the excess of timber 
was cut and carried away between April 15 and 30, 
whereas these acts were done between March 15 and 30, 
was no ground for reversing a judgment in favor of 
plaintiff, the error appearing to be clerical; (3) that it 
was proper to exclude evidence that at the time the 
contract between R. and defendant was made, it 
was talked between them that defendant might cut 
more than the amount specified in the written con- 
tract; and (4) that it was proper to admit evidence to 
show that plaintiff had given defendant notice not 
to cut more than the specified quantity of timber, 
although plaintiff had not, at the time of giving notice, 
received his deed. Veeder v. Cooley, 245. 


———_-->-e————— 
JUDGE THEODORE MILLER. 


Theodore Miller, for Judge of the Court of Appeals 
isa nomination which meets with general approval. 
Though last on the ticket, the oftice for which he is 
nominated is equal to the first in public importance. 
If he were running for local office, the bare mention 
of his name would be sufficient to call to his support 
the people of his district, without distinction of party, 
?s on other occasions has been demonstrated. But in 
the position now assigned him the State at large be- 
comes his constituency, and it is therefore not out of 
place to give hima broader introduction. Judge Mil- 
ler is a native of this city, and has always resided 
among us. His father, the late Cornelius Miller, was 
an eminent lawyer of his time, and had for his cotem- 
poraries Martin Van Buren, Elisha Williams, William 
W. Van Ness, and other prominent men of that day. 
He was a man of sterling integrity and regarded as a 
leader in his profession. His son Theodore inherited 
all his better qualities to a remarkable degree. Ad- 
mitted to the bar early in life, with but little means 
at his command except 4 thorough education, an in- 
domitable will, and a mind and habits well suited to 
his profession, by industry, hard study and persever- 
ance he gradually won his way to the front rank of his 
profession. His legal acquirements and success at 
the bar attracted public attention, and in 1861 he was 
nominated for Justice of the Supreme Court for the 
Third District, and elected by a majority which at- 
tested his popularity. In this county he received the 
largest vote ever given to any candidate for office, and 
nearly the entire vote of the city where he has always 
resided. So satisfactory was his first judicial term, 
that in 1869 he was re-elected to the same office with- 
out opposition. For the last four years Judge Miller 
has been Presiding Justice of the General Term of the 
Supreme Court of the Third Judicial Department, 
consisting of the 3d, 4th and 6th Judicial Districts, 
embracing some twenty-eight counties. 

The State Convention at Syracuse last week, recog- 
nizing his able and impartial administration of justice 








for a period of thirteen years, nominated him for the 


highest judicial office in the State, with a unanimity 
and enthusiasm seldom accorded to a candidate. 
Judge Miller has never sought or held office outside 
the line of his profession. He was reared in the at- 
mosphere of the law library, surrounded by the most 
eminent lawyers of the past generation, and when a 
mere lad took naturally to the study of the legal pro- 
fession. He may justly be termed a lawyer by birth, 
by intuition, and by education. He has made it the 
study and practice of his life, and it is generally conced- 
ed that few men in the State are better fitted for judicial 
position. His record, both public and private, is with- 
out a blemish, and his integrity and uprightness was 
never questioned. Judging from the past, and taking 
as a criterion for the present the flattering demonstra- 
tions at Syracuse, it is safe to predict Judge Miller’s 
election by the same overwhelming majority that has 
heretofore been accorded him.— Hudson Gazette. 


—  e- 


BOOK NOTICES. 

A Treatise on the Lawo, 

ders, author of a“ Treatise on Maritime Law, e 

Law of Shipping,” etc. Second edition. Philadelphia: 
Claxton, Remsen & Haffelfinger, 1874. 

Mr. Flanders’ book is one alike useful to the lawyer 
and to those engaged in the general business of fire 
insurance. The law relating to the contract of insur- 
ance and its incidents and concomitants is clearly 
stated with the authorities on which they rest. The 
author does not attempt to grapple with doubtful ques- 
tions or conflicting authorities, but gives the results of 
the cases as he finds them; he deals with the cases and 
not with principles. In this respect it is not a “ learned 
work,”’ but it may, nevertheless, be quite as useful as © 
a ‘hand-book to the practitioner. The present edi- 
tion contains some fifty odd more pages than did the 
first edition, but this does not fairly indicate the ad- 
ditions that have been made to the notes. 

The author in this as in the first edition takes no 
notice apparently of the many and sometimes im- 
portant cases contained in the law papers and periodi- 
cals, some of which never appear elsewhere. Cer- 
tainly no writer now-a-days, who pretends to include 
the latest cases, is justified in ignoring such papers as 
the Chicago Legal News and the Philadelphia law pa- 
pers which are filled weekly with reports of late cases. 
Otherwise Mr. Flanders has displayed great diligence 
and industry in collecting the cases, and one may rea- 
sonably expect to find in his volume about all there is 
of importance on the law of fire insurance. 


Fire Insurance, by Henry Flan- 
Ww. “ 


The American Law Review for October is in some 
respects an unusually good number. The leading arti- 
cles are rather politico-legal than legal, but they are 
none the less interesting and valuable. The English 
and American copyright laws, so far as they concern 
foreign authors, are compared, in the opening article, 
and much is said that is new on a subject trite and, 
we had supposed, thread-bare—certainly enough is 
said to make any intelligent American ashamed of the 
narrow policy that has governed the legislation of the 
United States on the subject. The second article is a 
very. graphic account of the trial of William E. Udder- 
zook, a case seldom rivaled in dramatic incidents and 
interest. Follows an examination of the Wisconsin 
railroad acts, with a presentation of the arguments on 
both sides of the pending controversy. A discussion 
of the question is reserved for another article. An 
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article on the “ Law of Adoption,’’ the usual Digests, 
the Book Notices and the Summary of Events con- 
stitute the rest of the contents. One of thé most 
valuable features of this excellent periodical is its 
quarterly digests of English and American cases. 
————— > --—__— 
OBITUARY. 


Hon. Henry D. MAXweELL. 


Intelligence has just reached us of the death on 
Saturday, the third instant, of the Hon. Henry D. 
Maxwell, of Easton, Penn., a lawyer widely known 
throughout New Jersey and Pennsylvania, having 
practiced in those States since 1833, and having in the 
latter held many offices of judicial and public trust to 
the satisfaction and approval of men of all political 
parties. 

Judge Maxwell was that rarest of men in these times, 
a man of political and social prominence, the holder of 
high office, and at the same time a model, Christian 
gentleman, sans peur et sans reproche. Upon his tomb- 
stone may most fittingly the epitaph be inscribed: 

“ Exegi monumentum perennius aere.”’ 

—___—— 
CORRESPONDENCE. 


REFEREES IN NEw YORK. 
New Yorks, Oct. 1, 1874. 
Editor of the Albany Law Journal: 

Rule 73 provides that ‘‘the Referee to be appointed 
in foreclosure cases shall be selected by the court, and 
the court shall not appoint as such referee a person 
nominated by THE party to the action, or his coun- 
sel.” 

Do you understand this rule as prohibiting the 
court from appointing a Referee on consent of ALL 
the parties? 

The reason I ask the question is that some of the 
judges in the First Department are so exceedingly 
conscientious and so fearful of violating the rules 
that they refuse to appoint a referee on consent of 
ALL the parties, but by a remarkable coincidence, as 
Sam. Weller would say, invariably iusert the name of 
some political hack in training as a standing referee, 
who is utterly incapable of performing his duties, and 
always charges higher fees than any one else, and 
invariably more than the law allows. In the good 
old days of Barnard and McCunn, some people would 
call this “‘ring’’ business and talk about reform, but 
we have changed all that, and what was then a Sin 


is now a virtue. SUBSCRIBER. 
— > 


NOTES. 

Messrs. Diossy & Company have in press a treatise 
on the law and practice of Referees by the Hon. Mur- 
ray Hoffman; they have also in preparation by the 
same author a treatise on Receivers, which will be 
ready about the beginning of the year. 

Matters of ethics and morals usually have a certain 
weight of their own, but it is always well enough to 
have them backed up by a precedent; so for the improve- 
ment and information of our readers we quote the fol- 
lowing, which is a headnote to Clay v. Hoysradt, 8 
Kas. 74: ‘“‘ Fides servanda est.’’ To attain the highest 
success in the profession of the law, good faith is of 
equal value with legal cunning. It is never to the 
credit of an attorney that he has taken an unfair ad- 
vantage of the lesser knowledge of his client.” 





The following are stated to. be some of the provisions 
of the new penal code for the Canton of Geneva: 
Homicide committed voluntarily is to be termed 
murder, and punished with solitary confinement for 
from ten to twenty years; a murder committed by 
premeditation or with malice prepense is to be termed 
assassination, and is to be punished by solitary con- 
finement for life; murder by poisoning is to. be pun- 
ished by solitary confinement for life, whether death 
is occasioned at once or by aslow process. If death 
does not result from the administration of poison, the 
penalty to be inflicted is to be imprisonment for a 
period ranging from ten to twenty years, or if the 
victim is subjected in consequence to a malady or 
inability to labor, for twenty years or upwards. In 
other cases the culprit is to be punished by imprison- 
ment for a term of from five to ten years. Infanticide 
is to be punished by solitary confinement for a period 
not less than three nor more than ten years. 


a +> 


LEGAL NEWS. 

The Supreme Court of Georgia has decided that 
raffling is a violation of the statute against gambling. 

Judge Busteed, of the United States District Court 
for Alabama, has resigned, and will resume, it is said, 
his residence in this State. 

The Eaton (Ohio) Democrat, speaking of a candidate 
for the bench of the Supreme Court of Ohio, says: 
‘* He isa good man socially, but his periodical sprees un- 
fit him for the important position of Supreme Judge.” 

Robert Clarke & Co., Cincinnati, have just com- 
pleted their republication of the Ohio State Reports, 
consisting of forty-three volumes, being the published 
decisions of the Supreme Court of Ohio complete. 

Chief Justice McKean, of Utah, in his recent charge 
to the grand jury, urged them to look carefully into 
the institution of polygamy and to bring some of the 
most influential polygamists to the bar of justice; to 
bear in mind that the doctrine of polygamy goes hand 
in hand with the murderous doctrine of blood atone- 
ment, and to look more particularly after the princi- 
pals than the agents. 


The Court of Appeals has taken a recess until Tues- 
day; November 10. The following order has been is- 
sued: 

Ordered, That the court take a recess until Tuesday, 
the 10th day of November next, and that a new calen- 
dar be made up and printed for that day, on which 
shall be placed all causes on the present calendar un- 
disposed of, and all such causes as shall be noticed for 
argument for that time, and in which notes of issue 
with proof of service of notice of argument shall be 
filed with the clerk on or before the 25th day of Octo- 
ber inst. KE. O. PERRIN, Clerk. 


The Supreme Court of the United States, on the 13th 
inst., heard the case of the City of New Orleans against 
the New York Mail Steamship Company, involving 
the decision of the question whether the military gov- 
ernment erected in New Orleans after the capture 
had authority to lease the property of the city for a 
term of years extending beyond the termination of 
hostilities. The court below held that’a lease executed 
by a mayor appointed by the military authorities, in 
pursuanee of the former policy of the city, and in pro- 
motion of its commerce, was valid for the term given 
therein. That decision is now before the Supreme 
Court of the United States for review. 
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DELIVERY OF BONDS UPON CONDITION. 


The effect of the execution and conditional deliv- 
ery of a bond by one of several obligors has been 
considerably discussed in the courts under various 
aspects. We shall briefly examine the doctrine in its 
application, first, between the obligor imposing the 
condition, and the obligee; secondly, between the 
obligee and obligors who have delivered the instru- 
ment unconditionally; and, thirdly, between the 
obligor imposing the condition and obligors delivering 
the instrument unconditionally. 

First, as between the obligor imposing the condi- 
tion and the obligee. The question most frequently 
arises where one obligor delivers the instrument with 
the condition that it is also to be executed by certain 
others before it shall become effectual. It was formerly 
supposed that the same rule prevailed as in respect 
to deeds, and that the obligor could not impose any 
condition on its delivery when made to the obligee or 
his agent; and in the case of Millet v. Parker, 2 
Metc. (Ky.) 608, the court held the same doctrine 
even when the delivery was by a surety in the bond 
to the principal obligor, on the ground that it en- 
abled the latter to apply the bond as it was designed. 
This doctrine, however, was at an early day disavowed 
in this State. In Lovett v. Adams, 3 Wend. 380, C. 
J. Savage says: “If a bond be signed and put into 
the hands of the obligee, or a third person, on the 
condition that it shall become obligatory upon the 

performance of some act by the obligee or any other 
person, the paper signed does not become the act of 
the party signing the same until the condition prece- 
dent be performed. Until then there is no contract.” 
This was followed in Bronson v. Noyes, 7 Wend. 188, 
which was also a case of delivery to the obligee. 
These decisions have been recognized and approved in 
People v. Bostwick, 32 N. Y. 445, which was a case of 
delivery to a co-obligor of a bond perfect on its face. 
In this case Judge Campbell very clearly shows, 
although perhaps obiter, the distinction between a deed 
and a bond in respect to conditional delivery. He 
says: ‘Qn the delivery of the deed of the grantor 
to the grantee, as and for the deed of the former, no 
matter what the verbal conditions, the title, eo in- 
stanti, vests in the grantee, and can only be divested 
by process of law or by the voluntary execution of a 
deed by the grantee. A deed once delivered and ac- 


Ses 
the legal title in the grantor. Buta bond carries no 
title ; it gives on its face only a right of action if the 
condition contained in it is not performed. Its return 
to the obligor as a matter of course destroys such 
right of action. While, therefore, a deed may not be 
given to a grantee in escrow, with verbal conditions, 
on the performance of which it is to take effect, a 
bond may be given with conditions to the obligee, 
because the obligee takes nothing by his bond but a 
right of action, which, to render available to him, he 
must enforce by action, and which may be resisted by 
the obligor, showing that the condition had not been 
performed, and therefore there was no debt — not 
urging the written contract, but showing that it never 
had any legal existence, having never in fact been de- 
livered.” Ch. J. Denio, who also wrote an opinion in 
this case, seems to base his decision more on the 
principles of agency, holding that “until the deed is 
delivered to the party in whose favor it is intended to 
operate, or to some person in his behalf and for his 
immediate benefit, it is in the power of the parties 
who are eventually to be bound by it, although they 
have signed and sealed it, to withhold the delivery 
altogether, or to create an agency for its custody, and 
to direct its delivery upon any contingency or condi- 
tion which they may not see fit to prescribe.” The 
cases cited by the chief judge from the courts of 
England, the Supreme Court of the United States, 
and the courts of Vermont, Alabama and New Jer- 
sey sustain his views, and effectually overrule Millett 
v. Parker, The same principle was laid down in 
King v. Smith, 2 Leigh (Va.), 157, where A executed 
and delivered on condition that B should also exe- 
cute, and B executed and delivered on condition that 

C should also execute, but C did not execute; it 

was held that neither A nor B was liable. The same 

principle was also recognized in Tindall v. Bright, 

Minor (Ala.), 103. The contrary doctrine has been 

adopted in Maine (State v. Peck,53 Me. 184); ina late 

case in the United States Supreme Court (Dair vy. 

U. S., 16 Wall. 1); and in Indiana ( Webb v. Baird, 

27 Ind. 368). The latter case followed the Maine 

case, and the case of Deardorff v. Foresman, 24 Ind. 

481. This last case, however, was one of commercial 

paper, which is manifestly governed by different rules, 

and was distinguished for that reason by the court in 
its opinion from the case of Pepper v. State, 22 Ind. 

399, which we shall allude to in another connection. 

These latter cases have been followed in that State in 

State v. Garton, 32 Ind.1. In all these cases which are 

cited above as holding a different doctrine from People 

v. Bostwick, the bonds were executed by all the 

obligors whose names were recited in the body, and 

the obligees had no knowledge or notice of the con- 
ditional delivery. If these facts or either of them 
had been otherwise it was conceded that the rule - 
would be the contrary. 

In the second place, what are the rights of the 





cepted, its re-delivery by the grantee will not re-vest 


obligee as against obligors signing unconditionally, 
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but subsequently to an obligor who has signed and 
delivered upon an unfulfilled condition? For exam- 
ple, A signs and delivers on condition that the bond 
shall be also executed by B and OC, and the bond 
passes into the obligees’ hands executed by B but not 
by C; A is discharged, but what are the obligees’ 
rights as against B? It would seem to us on princi- 
ple that B should also be discharged. B’s execution 
of course is on the faith of A’s liability as a co- 
surety to contribute with him. The instrument, so 
far as A is concerned, is nugatory unless B and C go 
on. The obligation which B is asked to assume is to 
share the responsibility with A. But if A has never 
become responsible, to hold B liable would be to 
hold him to an engagement which he never made. 
He executed the bond without any expressed condi- 
tion, it is true, but there was at the same time the im- 
plied condition that his liability was only one-half 
instead of the whole. All this argument of course is 
on the theory that A possessed the pecuniary ability 
to contribute. If for any reason that ability subse- 
quently ceased, undoubtedly B would be liable at all 
hazards on a joint and several bond duly delivered by 
A. But if A’s name in legal effect fades out or is 
erased, we do not see how the bond can have any 
legal existence even as to B. 
This principle has been well adjudged in other 
States, although we find no case involving it in our 
own State. Thus in Ward v. Churn; 18 Grat. (Va.) 
801, a joint bond, drawn with the names of the prin- 
cipal and four sureties inserted, was executed and 
delivered by all but the last-named surety, but the 
delivery by the first two sureties was on the condi- 
tion that the other two named should execute it; it 
was held not only that the sureties so conditionally 
delivering were not bound, but that the surety deliv- 
ering unconditionally was not bound, the bond being 
void as to the former was void also as to the latter. 
In Seely v. People, 27 Ill. 173, a joint and several bond 
was drawn for execution by Heaton, Seely, and Mor- 
row; when presented to Seely, Heaton’s name was 
signed to it, and Seely supposed he had executed it, 
but his signature was forged; held that Seely was not 
liable. Ch. J. Caton said: ‘ By a fraud practiced 
upon the defendant by means of the commission of 
a high crime, he was made to assume a differ- 
ent and a greater liability than he intended or 
supposed he was assuming when he executed the 
bond. It is not like the case where the surety when 
he signs the bond is assured and made to believe that 
others will afterward sign it. In that case he acts 
upon a simple assurance that another will do an act 
which he knows may be defeated or prevented by 
various accidents, and he must therefore take the risk 
of such assurance being fulfilled. But in this case he 
_acted upon an apparent fact,” etc. In Pepper v. State, 
22 Ind. 399, a bond was drawn up with certain names 








inserted as obligors, and presented by the principal to 
one of those persons for signature, and he signed and 





delivered it unconditionally, there being several sig- 
natures previously attached; it afterward appeared 
that one of those previous names was a forgery, and 
that some of the other previous signers had executed 
upon conditions which were never fulfilled; it was 
held that the bond was void as to the surety who exe- 
cuted unconditionally, unless it were shown that he 
had knowledge of its invalidity as to the others at 
the time he signed it. The court observed: ‘“ As to 
those who signed without any false representations, 
promises or pledges having been made to them, we 
are clearly of opinion that the bond is of no binding 
force. Each man had a right to rely upon the fact 
which appeared before him on the bond, namely, that 
he was entering into a contract in which certain other 
men whose names were there signed, were jointly 
bound with him. When they are discharged it in- 
creases his liability, and in fact it is no longer his 
contract, and the contract which he supposed he was 
making.” In Chamberlin v. Brewer, 3 Bush. (Ky.) 
561, a plea by the sureties on a joint official bond 
averred that when they signed it the name of B asa 
surety was on it; that they signed it in presence of 
the county court, which, together with the principal, 
represented that B had signed the bond; whereas he 
had not signed it and it was not his act, and he was 
not bound, and that it is not their act and they are 
not bound; held, that the plea set up a good defense 
of non est factum. 

Finally, we are to consider, whether a surety, who 
has been held on his bond, can compel contribution 
from a co-surety, who, in an action by the obligee, has 
been discharged by reason of the non-performance of 
the condition upon which he delivered it. For ex- 
ample, A signs and delivers unconditionally, but B 
signs and delivers on condition that C also execute, 
and the paper passes into the obligee’s hands without 
C’s execution; A, no doubt, is liable to the obligee, 
but B is not, and can B be made to contribute to 
A.? Wecan conceive no principle upon which he 
can thus be made liable. We cannot believe that a 
party who has never entered into an engagement, 
can still be held to have done so because another 
person had previously done so. Ifthe condition of 
B’s execution and delivery is unfulfilled, it is no ex- 
ecution and delivery; it is not his deed; and how can 
it be adjudged his deed simply because it ts the deed 
of A? This would appear to be unanswerable, but 
to some of our profession the case of Decker v. Jud- 
son; 16 N. Y. 439, has seemed to indicate a contrary 
doctrine. The syllabus of that case is as follows: 
“ The plaintiffs in replevin were required by the court, 
as a condition of the postponement of a trial, to renew 
their sureties on the bond to the sheriff, given on the 
institution of the suit, As a compliance of this order 
they procured Judson to sign the bond beneath the 
names of the other obligors, without the knowledge 
or consent of the previous sureties. The defendants 
in the replevin, having obtained judgment, brought 
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an action upon the bond, in which judgment in their 
favor was rendered against Judson, but against them 
in favor of the original sureties. Upon appeal by 
Judson, held, first, that his execution of the bond 
estopped him from denying the recitals in it, which 
imported that it was executed upon the institution of 
the replevin suit, and taken by the sheriff at a time 
when it was lawful and proper to take the same. 
Second, that if Judson, by executing the bond under 
the circumstances, became a co-surety with the pre- 
vious sureties therein, he is entitled to contribution from 
them, and was not concluded. from litigating the 
question by the judgment in their favor brought by 
the defendants in the replevin.” Two opinions were 
delivered in this case, one by Paige, J., andthe other 
by Chief Justice Denio. The former placed his opin- 
ion on the ground of estoppel, as stated in the first 
clause of the syllabus, and made no reference to the 
matter of contribution, except to remark, that Judson 
was “estopped from denying, as against Decker, that 
Evans and Bennett are liable as co-sureties with him.” 
All the judges, except Comstock, J., who was absent, 
concurred in holding the defendant bound on the 
ground of estoppel. Chief Justice Denio explicitly 
stated his concurrence in regard to the estoppel, but 
he added some views of his own in respect to the 
matter of contribution. He states that ‘if the appel- 
lant, in executing the bond under the circumstances ex- 
isting when he put his name to it, became a co-surety 
with them,he is entitled to contribution notwithstanding 
the judgment in their favor.” (The italics are our 
own). He then argues that the judgment was not 
conclusive on that point, because the question of con- 
tribution was not before the court, it was not em- 
braced in the pleadings, and the court did not under- 
take to decide it. The question adjudged was simply 


of the rights of the sureties as against the obligees, 


and not as between themselves. He then remarks: 
“Tf the three persons are to be considered as co- 
sureties upon the facts of the case independent of that 
judgment, the judgment itself would not bar the 
appellant from his action for contribution.” Which 
is much like saying, that if white is black it is not 
white. It will thus be observed, first, that Chief 
Justice Denio nowhere undertook to say or decide, 
that the three persons are to be considered as co- 
sureties; second, if he had said so, it would have been 
obiter; and third, the decision of the case clearly 
ignores these views of the Chief Judge. We there- 
fore conclude that the second clause of the syllabus is 
erroneous ; nothing of the sort was decided; and if 
it had been, it would have been inconclusive as to the 
actual relations of the sureties toward each other. 
The conclusions, which we think ourselves war- 


ranted in drawing from this hasty and imperfect re- | 


view, and from some other cases which we have not 
had space to speak of, are the following : 

1, In the absence of all evidence of a conditional 
delivery by an obligor who has signed a bond, the pre- 





sumption of law is that he has consented to the de- 
livery to the obligee; and this is true, whether the 
bond is executed by all the persons named in it as 
obligors, or not; but this presumption may be re- 
butted. 

2. The mere faith on the part of the obligor signing 
the bond, and the assurance to hin by others, that 
other persons named or not named in the bond, are 
also to execute it, is not enough to release him in 
case this assurance is not fulfilled; there must at least 
be a delivery by him upon the express condition that 
the others also execute. 

3. If an obligor signs and delivers a bond to a 
stranger or a co-obligor, with the expressed oral 
condition that others, whether named in the bond or 
not, are also to execute it, or upon any other condi- 
tion, and the condition is not fulfilled, the bond is 
void, not only as to the obligor so signing and deliver- 
ing, but also as to other obligors subsequently sign- 
ing and delivering without condition; and in this 
State it makes no difference even if the delivery was 
to the obligee himself. 

4. If, in an action by the obligee, one of several 
obligors is discharged from liability for the reason that 
he delivered the bond upon a condition which has not 
been fulfilled, he is not liable in contribution to other 
obligors who have been held liable. 

As to the first and fourth of these propositions, we 
think there is no difference of opinion in adjudged 
cases. As to the second, we think it accords with 
the weight of authority, although we are aware of 
some cases holding that if the bond passes into the 
obligee’s hands unexecuted by some of the persons 
named in it as obligors, it may be avoided by obligors 
who executed on the faith and with the assurance 
that it should be executed by the others, even if not 
delivered strictly upon that conaition. As to the 
third, we think it sustained by the preponderance of 
authority, and the better opinion ; but its application 
in cases of delivery to the obligee himself, finds no 
countenance, we think, outside of this State. 

As these questions are very important and abstruse, 
and the subject of variant opinions, we cordially invite 
the criticisms and suggestions of our readers upon them, 

6-9 
CURRENT TOPICS. 

The Supreme Court of Pennsylvania has recently 
decided in the Adams Express Company v. Schlessinger, 
that an express company in selling uncalled for packages 
should not sell them in closed up boxes, but should ex- 
pose the contents to the bidders. The statute of that 
State provides that the company may “expose” un- 
claimed packages at public auction. Mercur, J., in 
the opinion, says’: “The fair meaning of ‘expose’ 
in this statute obviously is ‘to exhibit,’ ‘to bring into 
view,’ ‘ display,’ to ‘ point cut or show to the bystand- 
ers,’ Selling the trunks with the goods locked up in 
them, and describing the contents as unknown, with- 
holds from the bidders all knowledge of the character 
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or value of the contents, and clearly was not within 
the meaning of the law which directs the manner of 
sale. This manner of selling goods of any value is 
unjust to the owner. It isno answer for a corpora- 
tion to say that by this method its sales in the aggre- 
gate produce quite as large a sum as if the articles 
were exposed to view. The company may not suffer, 
yet great injustice be done to the owner of valuable 
goods. There is no just reason why his goods should 
be sold at a sacrifice, to enable the almost worthless 
property of another to be sold for more than its 
value. Such a mode of selling is unjust to the bid- 
ders. Generally they will not stand upon equal 
ground. The strong probability is, that the contents 
will be known to one or more of the agents, and all 
packages that-are really valuable, will be struck down 
at low prices to some one acting in the interest of 
the knowing agent.” The statute of this State (Laws 
1855, chap. 523) makes no provision for “ exposing ” 
the goods, but the reasoning of the Pennsylvania 
court holds good here. 

We commend to the consideration of the directors 
of law schools in this country the regulations re- 
cently made by the University of Edinburgh relative 
to the admission of candidates for the degree of 
Bachelor of Laws: No one is to be admitted as such 
candidate unless he be a graduate in Arts of a univer- 
sity, and shall have pursued a course of study in law 
extending “ over three academical years, and shall in- 
clude attendance on a distinct course in each of the 
six following departments, viz.: 1. Civil Law; 2. 
Law of Scotland; 3. Conveyance (these during 
courses of not less than eighty lectures each); 4. 
Public Law; 5. Constitutional Law and History; 6 
Medical Jurisprudence — the last three during courses 
of not less than forty lectures each. Candidates are 
required to complete the foregoing course before they 
will be admitted to examination for the degree; the 
examinations are to be both in writing and viva voce 
on each of the six departments, and are to be con- 
ducted by six examiners, one at least of whom shall 
be specially qualified in each department. 





The Court of Arbitration, established by an act of 
the last session of the legislature, for the trial of 
commercial disputes, was formally inaugurated in New 
York on Thursday week. Judge Fancher, the Arbitra- 
tor, made a brief address, as did also several promi- 
nent members of the New York bar. In the course 
of his remarks Judge Fancher suggested the propri- 
ety of an amendment of the law so as to allow an 
appeal directly to the Court of Appeals from the de- 
cision of the arbitrators; but it seems to us that such 
an amendment would not be in accordance with the 
spirit of the act, and would defeat one of the chief 
objects of such a tribunal — speedy adjudication. So 
long as submission to the jurisdiction of the court is 





voluntary, its judgment should be accepted as final, 
and those who are not willing to accept it as such 
should settle their difficulties in the regularly estab- 
lished tribunals. 





In contrast with the doubtful action of the Bar As- 
sociation relative to the Constitutional Amendments 
is the action of the New York Chamber of Com- 
merce which is actively exerting itself in favor of the 
adoption of the amendments. That body does not ap- 
pear to regard the question as a political or partisan 
question as do some of the professional gentlemen of 
New York. The suggestion of a correspondent, 
whose letter we publish in another column, is worthy 
of the attention of the lawyers and one that, if acted 
upon, will aid largely in securing the adoption of the 
amendments. 


we 
a 


NOTES OF CASES. 

The judicial contributions to that branch of consti- 
tutional law involving the power of a State legisla- 
ture to authorize municipal taxation in aid of rail- 
roads, have been so numerous during the last two or 
three years that very little remains to be said either 
for or against; but the Supreme Court of Kansas in 
Commissioners v. Miller, 7 Kans. 479, have performed 
some service, perhaps, by making a very full collec- 
tion of the authorities on the question. In that 
case the court sustained the power of the legislature 
over the matter. 





In Cochecleo National Bank v. Haskell, 51 N. H. 116, 
12 Am. Rep. 67, the authority of the cashier of a 
bank was considered at some length, and it was held 
that a cashier has no authority to bind the bank by a 
discharge of its debtors without payment, or to release 
a surety by an agreement that he should not be called 
upon to pay a note that he was liable on in ordinary 
cases; butif knowing one to be a surety upon a note, 
he inform him that such note is paid, intending him to 
believe it, and the surety, relying upon that statement, 
changes his position toward his principal by indors- 
ing-a new note or giving up his securities, the bank 
will be estopped from denying that the note is paid. 
It is stated, as a general proposition, that officers of 
banks are held out to the public as having authority 
to act according to the general usage, practice and 
course of business of such institutions, and that their 
acts, within the scope of such usage, practice and 
course of business, bind the bank in favor of third 
persons having no knowledge to the contrary. Story 
on Agency, § 114; Minor v. Mechanics’ Bank, 1 Pet. 
46; Fleckner v. Bank, 3 Wheat. 360; Frankford Bank 
v. Johnson, 24 Me. 490; Merchants’ Bank v. State Bank, 
10 Wail. 604; Cook v. State National Bank, 52 N. Y. 
96; 11 Am. R. 667. Thus it has been held that a 
bank is bound by a certification of a check made by 
the paying teller, although the drawer was without 
funds and the teller acted in violation of his duty, and 
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for the mere accommodation of the drawer. Farm- 
ers and Mechanics’ Bank v. Butchers and Drovers’ 
Bank, 16 N. Y. 125; Mead v. Merchants’ Bank, 25 id. 
143. And so where the certification was made by 
the cashier. Cook v. State National Bank, 11 Am, R. 
667 (52 N. Y. 96); but it is also held in the same cases 
that the bank in such case would be liable only to a 
bona fide holder. In Furmers and Mechanics’ Bank v. 
Butchers and Drovers’ Bank, supra, Mr. Justice Sel- 
den said: “The bank selects its teller and places him 
in a position of great responsibility. Persons having 
no voice in his selection are obliged to deal with the 
bank through him. If, therefore, while acting in the 
business of the bank and within the scope of his em- 
ployment, so far as known or can be seen by the party 
dealing with him, he is guilty of misrepresentation, 
ought not the bank to be responsible?” This view 
was expressly sanctioned in Merchants’ Bank v. State 
Bank, 10 Wall. 604. In Barnes v. Ontario, 19 N. Y. 
156, the cashier had issued a false certificate of depos- 
its and the bank was held liable to an innocent holder. 
So in Pahanioque Bank v. Bethel Bank, 4 Am. R. 80 
(36 Conn. 325), where the cashier of a bank in the 
ordinary business of receiving paper for collection 
committed a fraud in not entering the paper received 
on the books, and in returning it without collection, 
protest or notice, the bank was held responsible for 
the resulting loss. 


A bank is bound by acts of its cashier, within the 
scope of his authority in discharging a mortgage and 
note, as being acts within the general power of a 
cashier. Ryan v. Dunlop, 17 Ill. 40. Acts of a 
cashier bind the bank, although in violation of the 
charter, when done in pursuance of authority from 
the board of directors. Bank of Kentucky v. Schuyl- 
kill Bank, 1 Pars. (Pa.) Sel. Cas. 180, 243; Hagers- 
town Bank v. London, 3 Grant, 135. See, also, 
Badger v. Bank of Cumberland, 26 Me. 428. In 
Massachusetts, however, it is held that a teller of a 
bank has no authority to certify checks. Mussey v. 
President, etc., of Eagle Bank, 9 Metc. 306. But 
banks have been held liable in that State for the 
fraud or mistakes of their cashiers or clerks in the 
entries in their books, and in false accounts of deposits. 
Salem Bank v. Gloucester Bank, 17 Mass.1; Foster v. 
Essex Bank, id. 479; Andrews v. Suffolk Bank, 
12 Gray, 461. But a cashier can bind the bank only 
by declarations in the scope of his ordinary duties, 
Thus, where a cashier asserted to a person about to 
become an indorser on a note offered for discount, 
that he would incur no risk by becoming such indorser, 
the bank was held not bound. Bank of United States 
v. Dunn, 6 Pet. 51; Bank of Metropolis v. Jones, 8 id. 
12; see, also, Harrisburgh Bank v. Tyler, 3 W. & S. 
373; Merchants’ Bank v. Marine Bank, 3 Gill. 96. 
So a bank is not bound by an agreement of one of 
its officers to give notice to a surety in case of a 


as collateral, unless it appears that such officer had 
authority, express or implied, to make the agreement. 
New Hampshire Savings Bank v. Downing, 16 N. H. 
187. So a cashier has no power to accept bills of 
exchange on behalf of the bank, for the accommoda- 
tion of the drawers; and the holder with notice can- 
not recover against the bank. Farmers and Mechan- 
ics’ Bank v. Troy City Bank, 1 Dougl. 457. But a 
cashier, by virtue of his general authority, may borrow 
money on behalf of the bank. Barnes v. Ontario 
Bank, 19 N. Y. 152; Ballston Spa Bank v. Marine 
Bank, 16 Wis. 120. And he is presumed, in the 
absence of proof to the contrary, to have authority 
to turn out notes and assets belonging to the bank in 
payment of its debts. Kimball v. Cleveland, 4 Mich. 
606; Crocket v. Young, 9 Miss. 241; but see Holt v. 
Bacon, 25 id. 567. The authority of a cashier to 
transfer negotiable paper belonging to the bank for a 
legitimate purpose is undoubted. City Bank v. Per- 
kins, 29 N. Y. 554; Bank v. Wheeler, 21 Ind. 90. 
But to transfer non-negotiable paper he must have 
authority from the bank. ‘Barrick v. Austin, 21 
Barb, 241. 
———__ +o —__—__- 
SALARIES OF JUDGES. 


Til. 

The anecdote told in the former article in relation 
to the money that might be made out of the office of 
master of the rolls by one willing to go to a worse place 
than purgatory, I find in Foss’s Life of Sir Henry 
Montagu, chief justice of the King’s Bench, told of 
the office of lord treasurer, to which office Montagu 
was appointed December 14, 1620. He succeeded Coke 
as chief justice the 16th day of November, 1616. It is 
said he paid the Duke of Buckingham £20,000 for the 
appointment of lord treasurer. 

James I, in a patent directed to the Treasurer and 
Barons of the Exchequer, the Chief Butler of England, 
the clerk of the Hanaper in Chancery and others, or- 
ders that they pay to Sir Francis Bacon for his wages 
and diet, and the robes and livery of himself and the 
masters in Chancery, like fees and rewards, and in as 
large manner as any of the lord chancellors or lord 
keepers of the great seal had and perceived for the 
said office; that is to say, £542 15s., by the year from 
the 7th day of March (1617), as long as he shall be lord 
keeper of the great seal, and for his attendance at the 
Star Chambers at the rate of £50 sterling every term, 
and after the rate of £300 by the year from said 7th 
day of March, over and above the said allowance, in the 
like manner as the aforesaid lord chancellors or lord 
keepers had and perceived. And also, that the chief but- 
ler pay to the said Sir Francis Bacon £60 for twelve 
tuns of wine by the year, and that the keeper of the 
garde robe pay to said Sir Francis Bacon for his wax 
due to him as lord keeper of the great seal at the rate 
of £16 per year. 

Lord Keeper Coventry had the same allowances. 
Sir Richard Lane, on his appointment in 1645, at Ox- 
ford, was allowed 23s. per diem for his diet, 261. 13s. 4d. 
per winter and 131. 6s. 4d. for summer livery, and 3001. 
pension per annum out of the hanaper, together with 
all other fees, fines and allowances belonging to the 
office. Each commissioner of the great seal under the 





default on the part of the makers of a note pledged 





parliament received 1,000. a year, and the salary of the 
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judges was the same sum in lieu of all former fees and 
profits, to be paid out of the receipts of the customs. 
These same salaries were continued during the in- 
terregnum, but the judges were prohibited from taking 
any fee, perquisite or reward, either by themselves or 
their servants. They worked harder now than in ear- 
lier times. We are told that one cause, Colt v. Dutton, 
2 Siderfine, 3, occupied them from eight o’clock in the 
morning till eight at night. 

The custom of giving the lord chancellor a pension 
beyond the ordinary profits of the great seal is said 
to have originated in the reign of Charles II. Sir 
Francis North, Chief Justice of the Common Pleas, on 
his elevation to the office of lord keeper, demanded 
and received a pension of 2,0001. perannum. Roger 
North says, that the chief justiceship of this court was 
worth 4,000/. per annum, and Mr. Steiger, in his ac- 
count of the Earl of Shaftesbury’s family, says that 
when Lord Shaftesbury was lord chancellor, the fines 
on originals were worth about 2,000/. per annum, and 
that in Lord Coventry’s time they were worth 3,000/. 
and may be so again, out of which the clerk of the 
fines hath two shillings in the pound. In the grant of 
the office of cursiter baron of the exchequer to Thomas 
Leeke, the fee is said to be 100 marks per annum. 

In the reign of William III, an allowance of 2,000/. 
was made on the appointment of a lord chancellor or 
lord keeper for outfits or equipage. This allowance is 
still continued. The salary of the puisne judges was 
1,0001., in addition to fees, perquisites and presents. 
Thomas Rokeby, who was judge of the Common Pleas 
from May 4, 1689, to October 29, 1695, when he was re- 
moved to the King’s Bench, for ten years kept in an 
almanac an account of the annual profits of his office 


he received : 
£ 8. d. 


1,475 10 10 
4 


1,631 10 1 


From the above account it appears that his income 
decreased a little on his removal to the King’s Bench. 
Lord Somers, on being appointed lord keeper, was 
granted a pension of 4,0001. a year. 

In the next reign Lord Keeper Cowper put an end to 
the custom of receiving New Year’s gifts, which were 
reputed worth from 1,5001. to 3,0001. a year. From his 
diary, it appears that he received a yearly pension of 
4,0001., together with the said allowance of 2,000/. on 
his appointment, and that his total income from the 
office was about 8,0001. a year. 

Lord Chancellor Macclesfield was impeached in the 
year 1725 for selling offices contrary to law, and for 
taking extortionate sums forthem. The Lord Chancel- 
lor, in his answer, disclaimed all corruption, and relied 
on law and usage; it was proved at his trial that it had 
long been the custom for chancellors to sell offices, and 
this custom had obtained so long and had been so open 
and notorious that it was considered one of the legiti- 
mate perquisites of the Lord Chancellor. The commons 
in their articles of impeachment seem to have recog- 
nized and admitted this fact, for one of the articles of 
impeachment was for taking an extortionate sum for 





the offices. Master Bennet, one of the principal wit- 
nesses against the Lord Chancellor, swore that he had 
made arrangements with Master Hiccocks to buy his 
office on obtaining the chancellor’s consent, and that 
to obtain such consent he was obliged to pay 1,500 
guineas to the chancellor’s agent, Peter Cottingham. 
Master Elde gave the Lord Chancellor personally 5,000 
guineas for an appointment to an office mude vacant 
by death, and Master Thurston gave the Countess of 
Macclesfield 5,2501., 3,2501. of which was returned to him 
some months after and shortly before the complaints 
against the Lord Chancellor first began to be heard. It 
was also proved by the defendant that his immedinute 
predecessor, Lord Cowper, had been paid 5001. by one 
of the masters in chancery, and that Lord Harcourt 
had received 2501. for the appointment of clerk in the 
custodies, and that one master in chancery gave 
him 7001. and another gave him 800l. for the appoint- 
ment to thatoffice. The Lord Chancellor’s counsel in 
their opening for the defense, adduced many instances 
of the sale of offices, and that in earlier times the king 
himself received money for the appointment of the 
judges. One of the instances cited was that of Wal- 
ter de Gray, who paid King John 5,000 marks for the 
appointment to the office of Lord Chancellor. Luttrell, 
in his diary, mentions that a philazer’s place had fallen 
to Chief Justice Treby in 1695 and another in 1696, 
each worth 1,000/., and in the latter year he records the 
death of one of the six clerks, ‘‘ which being in the 
disposal of Sir John Trevor, master of the rolls, will 
be worth 5,000 guineas to him.’’ Lord King, who suc- 
ceeded Lord Macclesfield, had a pension of 6,000/., to 
which was added the sum of 1,2001. to compensate for 
the loss of the sale of certain offices in the Court of 
Chancery. 

At the commencement of the reign of George I the 
salaries of the three chiefs were increased from 1,000I. 
to 2,0001., and from 1,000/. to 1,5001. for all the other 
judges. Lord Macclesfield received a present. of 
14,0001. from the king on his appointment as lord chan- 
cellor. In the next reign the salaries of the puisne 
judges and barons were increased 5001. a year, and that 
of the Chief Justice 1,000l. a year. Philip Yorke, bet- 
ter known as Lord Hardwicke, refused the appoint- 
ment of Chief Justice of the King’s Bench until the 
salary was raised from 2,0001. to 4,000/. per annum. 
During the long reign of George III these salaries 
were frequently increased. In 1779, 400l.a year was 
added to the salary of each of the puisne judges and 
barons, and 5001. to that of the chief baron. ‘Twenty 
years later the salaries of the Master of the Rolls and 
also of the lord chief baron were fixed at 4,0001. a 
year each, while the puisne judges and barons re- 
ceived each 3,0001. annually. The same statute author- 
ized the king to grant an annuity of 4,0001. a year for 
life to the retiring Lord Chancellor or Lord Keeper, and 
83,0001. to the Chief Justice of the King’s Bench, 2,5001. 
to the Master of the Rolls, Chief Justice of the Com- 
mon Pleas and to the chief barons, and 2,0001. to each of 
the judges of those courts or baron of the coif on con- 
dition that he had served in one or more of said offices 
fifteen years, or had become affected with some per- 
manent infirmity; these sums were increased in 1813 
by 8001. to the chiefs and masters of the rolls, and by 6001. 
to the puisne judges and barons. In 1809 the salary 
of the lord chief baron was raised to 5,0001., and of the 
puisne judges and barons to 4,000. The vice chancel- 
lor, on the creation of the office in 1813, received a 
salary of 5,0001., one-half of which was paid out of the 
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fees due to the Lord Chancellor. According to Lord 
Campbell (Lives of the Lord Chancellors, II, 461), the 
office of master in chancery was worth to the holder 
8.0007. or 4,0001. per annum. He tells of a legal prefer- 
ment very unexpectedly conferred in the time of Lord 
Thurlow. A briefless barrister, the height of whose 
ambition was to be a commissioner of bankrupts —an 
office then worth not more than 1001.— asked the Duke 
of Gloucester to apply for it to the chancellor, and 
the following dialogue took place: D. of G.—‘‘I am 
very desirous to obtain for a friend of mine at the bar 
an office in your lordship’s court, but unfortunately I 
have forgot the name of it.’’ Thurlow.—‘“‘There is a Mas- 
tership vacant in Chancery, now perhaps that is what 
your royal highness means.”’ D. of G.— ‘‘I think, my 
lord, that must be the very thing.”’ The duke’s friend 
was appointed and held the office very creditably many 
years. 

Somewhere in Arnould’s Life of Lord Deeman, it is 
stated on the authority of Sir John Copley, afterward 
Lord Chancellor Lyndhurst, that Chief Justice.Eyre, of 
the Common Pleas, had received 30,0001. from the 
offices he disposed of, and, in the same work, that Lord 
Ellenborough, from offices and salary during the period 
he was Chief Justice, was in receipt of 16,0001. a year. 
In 1825 the fees to which the judges were entitled in 
addition to their salaries were ordered to be paid or ac- 
counted for into the exchequer, and the offices which 
had been under their patronage were declared to be 
no longer salable. The following salaries and pen. 
sions on retirement were fixed by 6 George IV, c. 82, 


83, 84: 
Salaries. Pensions. 


Lord chief justice, K. B. ............ £10,000 £4,000 
” = eae. kapensenna 8,000 3,750 
The master of the rolls............... 7,000 3,75 
WII, 606k cn cckcsvcscesssee 6.000 3,750 
Chief baron of the exchequer....... 7,000 3,750 
Puisne judges and barons, each ..... 5,500 3,500 


The reward of 401. per annum to the second judge of 
the King’s Bench, in addition to his salary, for his 
trouble and labor in giving the charge to the grand 
jury in each term and in pronouncing judgment on 
malefactors, was continued. By act 2 & % Will. IV, 
c. 116, the above salaries were continued, except as to 
the puisne judges and barons appointed since Novem- 
ber 16, 1828, who were to have only 5,0J0l. per annum. 
The cursiter baron was to have asalary of 2431. during 
the continuance of the existing interest therein. In 
the same year the salary of the Lord Chancellor was 
fixed at 10,0001., clear, in lieu of all fees and emolu- 
ments, and the retiring pension was increased to 5,0001. 
In 1851 the salary of the Chief Justice of the Queen’s 
Bench was reduced to 8,0001., that of the Chief Justice 
of the Common Pleas to 7,0001., and the salary of the 
Lord Chancellor confirmed at 10,0001., that of the Master 
of the Rolls was reduced to 6,000/. The two judges of 
the new court of Appeals in Chancery were to receive 
each 6,000/. a year and a retiring pension of 3,7501. on the 
usual conditions. By the act of 1841 an additional vice- 
chancellor was appointed and the salary of each fixed at 
5,0001. a year with a retiring pension not to exceed 3,5001. 
In 1852 the office of master of the rolls, after an ex- 
istence of upward of two hundred years, was abolished. 
The above salaries are still continued. The judge of 
the High Court of Admiralty has 4,000/. per annum, 
while the judge of the new Court of Probate has 6,0001. 
The judges of the county courts each receive from 
1,2001. per annum to 1,500I. 











ALTERATION OF NOTES. 


GARRARD V. HADDEN. 


To the Editor of the Albany Law Journal: 


I desire to call the attention of your readers to the 
case of Garrard v. Hadden, decided in 1870, and re- 
ported in 67 Penn. 82 (S. C.,5 Am. Rep. 412), as it isa 
decision of much importance and deserving of particu- 
lar consideration. It would be presumptuous in your 
correspondent to question the correctness of the de- 
cision of any court, especially of a court so able and 
learned as the Supreme Court of Pennsylvania, but as 
the decision in this case is opposed to the decisions of 
other courts, your correspondent wishes to show that 
it is not supported either in principle or authority. 
The defendant signed a printed note, leaving a blank 
space between the written words ‘‘ one hundred”’ and 
the printed word ‘dollars,’ and delivered it to the 
payee, who, taking advantage of the vacant space, in- 
serted the words ‘“‘and fifty,’’ and then sold the note to 
the plaintiff, a bona fide holder. By inspection of the note 
the most skilled expert would have failed to detect any 
alteration in its make. There was no difference ir the 
handwriting betweeu the words added and those which 
preceded them, no difference in the ink, and no crowd- 
ing of words, to put the most careful man on inquiry, 
or to raise a suspicion that all was not right. The 
court said that this is one of the cases in which it is a 
maxim, ‘ that where one of two innocent persons must 
suffer, he shall suffer who by his own acts occasioned 
the confidence and the loss.”” “If one by acts, as 
silence, or negligence, misleads another, or in any 
manner affects a transaction whereby an innocent per- 
son suffers a loss, the blameable party must bear it.” 
“Tf a bill or check be drawn in so careless a manner as 
thereby to enable a third person to practice a fraud, 
the customer and not the banker must bear the loss.’’ 
Citing Chitty on Bills, 272, 428; Byles on Bills, 323; 22 
Eng. Law & Eq. 516; Griggs v. Howe, 31 Barb. 100; 
Kitchen v. Place, 41 id. 465. 

The rule of !aw cited from Chitty and Byles is de- 
duced from the case of Young v. Grote, which is cited 
further on in the opinion, and which we will consider 
when we cometoit. The name of the case in 22 Eng. 
Law & Eq. is not given and I cannot find it. In Kitchen 
v. Place, the alteration was made by one who had an 
implied authority to insert the words. In Griggs v. Howe, 
the defendant intrusted the drawer with his accept- 
ance in blank to a limited amount, the drawer filled 
the blank with a larger sum. The court said, that 
“the consequences of this abuse of authority must 
fall upon those who created it, and not upon the inno- 
cent holder for value.”” The drawér was the defend- 
ant’s agent. The case of Van Duser v. Howe, 21 N. Y. 
531, is also cited; the facts of the case are similar to 
the preceding one; the drawer was the defendant’s 
agent. The case of Young v. Grote, 4 Bing. 253, is not 
cited as being the very case in principle as the one in 
hand. The court says that the drawer in that case 
was held liable for the full amount, on the ground of 
his negligence in drawing the check. But there the 
check was filled up by the drawer’s clerk, the altera- 
tion made and the money drawn by him in person, and 
Chief Justice Best distinguishes the case of Hall v. 
Fuller, on the ground that, in that case, the alteration 
was made by a stranger, and not, as in this case, by the 
drawer's agent. Chief Justice Erle, in Ex parte Swan, 
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30L. J. C. P. 118, referring to Young v. Grote, says, 
“it was his negligence, by his agent, that enabled the 
fraudulent holder to cheat the banker. * * * Lord 
Cranworth explains the case of Young v. Grote, by the 
estoppel of a principal from denying his authority to 
an agent, where his negligence has enabled the agent 
to cheat a person acting with ordinary caution.’’ The 
case is also put upon the ground of agency in 1 Allen, 
562; 22 Mich. 436. The court next refers to the cases 
of Pagan v. Wylie and Graham v. Gillespie, reported 
in Ross on Bills, etc., 194, 195, as holding the same doc- 
trine. The first case was decided on a far different 
ground, that where a blank is left in a bill, whether 
the blank be total or partial, and whether it be deliv- 
ered as a complete instrument or not, the holder has an 
implied authority to fill it up. This case has not been 
followed either in England or in this country. In the 
latter case there is no opinion given. The case in1 Allen, 
561, is next referred to. “It is true that case seems to 
limit the doctrine to cases where the alteration is made 
by an agent, clerk, or confidential party; but this 
seems an impracticable limitation.’’ But the learned 
judge does not cite a case in which the doctrine has 
been applied, where the person who made the altera- 
tion in the note was not the agent of the maker. 

“I regard this case depending on the principles of 
the other cases cited above, and not on Worrall v. 
Gheen, 39 Penn. 388. That was a case of a perceptible 
alteration. * * * The authorities I have referred 
to hold the drawer of such a note answerable for the 
full face of the note as altered, to any bona fide holder 
of it for value, on the ground of the negligence of the 
maker in leaving the blank in the note which was thus 
filled up after its execution, and so we now hold, not- 
withstanding, as between the maker and payee or 
other person making the alteration, it would be a for- 
gery and void. This rule will not apply to cases where 
the alteration is apparent on the face of the paper. 
There it is possible the rule in Worrall v. Gheen may 
apply.” 

If the alteration, as between the maker and the 
payee, would be a forgery and the note void, why is it 
not so as between the maker and a bona fide holder? 
The court seeks to distinguish the previous case of 
Worrall v. Gheen, but the case is not distinguishable, 
for it was decided on a different principle, without 
reference to the question whether the alteration was 
perceptible or not. That was a case of a printed form 
of a promissory note, filled up by the maker, and then 
indorsed for his accommodation by defendant, and then 
altered by the maker to a larger sum by taking advant- 
age of some vacant space left in the form. The fraud 
was so well executed that the appearance of the note 
was not such as to excite the suspicion of a man in 
ordinary business, except, on inspection, a difference 
in the color of the ink might be perceived. The court 
said, that “if the sum had been left entirely blank, 
the inference would have been that the parties author- 
ized the holder to act as their agent in filling it in, and 
they would have been bound accordingly. But where 
a sum is actually written, we can make no such infer- 
ence from the fact that there is room to write more. 
This fact shows carelessness ; but it was not the careless- 
ness of the indorser, but the forgery of the maker that 
was the proximate cause that misled the holder. And we 
know not how we can say that a man can be chargeable 
with a contract because he did not use proper precau- 
tions in guarding against forgery in any of the thousand 
forms it may take. We know no way of saving pur- 





chasers of negotiable paper from the necessity and 
the consequences of relying on the character of the man 
they buy it from, if they do take not the trouble of in- 
quiring of the original parties.” 

If the court in 67 Penn. had followed the decision in 
39 Penn. and applied the doctrine applied in that case, 
then they would have decided the case for the defend- 
ant. The court in 39 Penn. not does allude to the fact 
that the alteration was perceptible on the face of the 
note. How then can these cases be distinguished or 
reconciled? Worrell v. Gheen must be deemed over- 
ruled. 

The case of Isnard v. Torres, 10 La. Ann. 103, a case 
similar in all its facts to the latter case, was decided on 
the principle applied in 67 Penn. 

In Wade v. Withington, 1 Allen, 561, the note had 
been fraudulently altered, after it was signed and de- 
livered, by the addition of the words “and fifty,”’ so as 
to make it appear to be a note for one hundred and fifty, 
instead of for one hundred dollars. The plaintiff ’s coun- 
sel contended, that if the alteration in the note was such 
that it could not be detected on a careful scrutiny, it 
would not be a defense in the hands of the plaintiff, who 
was an indorser for a valuable consideration. ‘ But 
we do not understand such to be the rule of law. On 
the contrary, the well-settled doctrine is, that a mate- 
rial alteration in a bill or note, after its execution and 
delivery to the payee, or after its indorsement, vitiates 
the instrument except as against parties consenting to 
the alteration. This doctrine rests on the principle 
that parties can be held liable only on their contracts 
as originally made and entered into by them. The iden- 
tity of the instrument with that which was executed 
by the defendant is an essential element in every action 
upon a written contract, from which his assent to its 
terms may be fairly presumed. If this is changed by 
a material alteration without the privity of the party 
liable upon it, it ceases to be his contract. * * * The 
law, in giving peculiar sanction to negotiable paper in 
order to secure its free circulation and to protect bona 
fide holders for value who receive it before its matu- 
rity, does not go to the extent of holding a party liable 
ona contract into which he never entered, and to which 
he has not given his assent.’’ After citing Young v. 
Grote, and Putnam vy. Sullivan, 4 Mass. 45, as being 
cases where parties have been held liable on a negotia- 
ble check and note fraudulently filled up and put in 
circulation by their ugents, to whom they were in- 
trusted with the signatures in blank, the court says: 
“ But they rest on a very different principle from that 
applicable tu notes and bills which have been fraudu- 


_lently altered and in material particulars by third per- 


sons, holding no relation of agency to the parties, and 
after they have been executed and delivered as bind- 
ing contracts. In such cases, the parties to the note 
have a right to say that it was not the contract into which 
they entered.” 

In Holmes v. Trumper, 22 Mich. 431; 7 Am. Rep. 661, 
the defendant signed a printed note, leaving a blank 
after the printed words ‘‘ with interest at,’’ and de- 
livered it to the payee, who, taking advantage of the 
vacant space, inserted the words ‘‘10 per cent.’’ Ac- 
cording to the decision in 41 Barb. this note was an 
incomplete instrument when delivered, and the payee 
had an implied authority to fill it up so as to make it 
complete. But the court held that the note was deliv- 
ered as a ‘complete and valid note, and that there was 
not, therefore, any such blank as would warrant the 
payee or holder to insert the words. The plaintiff 
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failing on this point, and assuming the note to have 
been delivered as a complete instrument, contended 
that the maker was guilty of negligence in leaving the 
blank space, and without drawing a line through the 
blank or erasing the word “‘at,’’ and that he thereby 
invited and facilitated the forgery, etc. ‘‘ But upon 
principle and the weight of authority, we think the 
liability of the maker upon the note, as altered, cannot 
be maintained. The general principle that ‘ where one of 
two innocent parties must suffer,’ etc., is mainly con- 
fined to cases where the third person, whose act or 
default has occasioned the loss, has been in some sense 
or to some extent, the agent of the party who is made 
to sustain the loss, or when the latter, by his acts or 
negligence, has authorized the other party to consider 
him assuch. * * * The note in this case being a 
complete legal instrument when issued, to hold him 
bound by the contract, as altered by the forgery, in- 
volves the idea that the person committing the forgery 
was his agent in committing it (a ludicrous absurdity), 
or at least that he had authorized innocent third par- 
ties so to treat him. * * * By the maker’s awkward- 
ness or negligence his note was issued by him in a 
shape which rendered it somewhat easier for another 
person to commitacrime. * * * But how such a 
crime, whether committed in this or in any other 
way, could create a contract on the part of the maker, 
we confess ourselves unable to comprehend. When- 
ever a party in good faith signs a complete promissory 
note, however awkwardly drawn, he should, we think, 
be equally protected from its alteration by forgery in 
whatever mode it may be accomplished; and unless, 
perhaps, when it has been committed by some one in 
whom he has authorized others to place confidence as 
acting for him, he has quite as good a right to rest 
upon the presumption that it will not be criminally 
altered, as any person has to take the paper on the 
presumption it has not been; and the parties taking 
such paper must be considered as taking it upon their 
own risk, so far as the question of forgery is concerned, 
and as trusting to the character and credit of those from 
whom they receive it, and of the intermediate holders.” 
See also Wait v. Pomeroy, 20 Mich. 429; 4 Am. Rep. 
395. There the court said, that “If a party makes a 
contract in such a manner as is authorized by law, he 
has a right to object to being bound to any other. A 
bona fide holder before maturity is allowed to receive 
the genuine contract, discharged from any equities 
attaching to the contract itself, as between the original 
parties, but he cannot get a contract where none was 
made.”’ 

In Goodman v. Eastman, 4 N. H. 455, E. and H. made 
a note for $20, payable to G., which note H. took for 
the purpose of passing it to the payee; but before he 
delivered it, H., without the knowledge or consent of 
E., altered it by inserting the words ‘‘ one hundred ” 
before ‘‘twenty,’’ and then passed it to the payee. 
“The payee has been deceived and defrauded, not by 
any abuse of the confidence which the defendant re- 
posed in Harford, and for which the defendant ought 
to be responsible, but by a forgery, for which he is not 
responsible.”’ 

In Bruce v. Westcott, 3 Barb. 374, the defendant 
signed a note leaving a blank space after the name of 
the payee, in which the payee inserted the words “ or 
his order,” and passed the bill to the plaintiff. The 
court said that the rule, ‘* where one of two innocent 
parties must suffer by the act of a third,’’ etc., does 
not apply to such a case. ‘‘The owner cannot look to 





those who were parties prior to the unauthorized al- 

teration. The holder must be considered as giving 

credit to the intermediate parties, who warrant the 

genuineness of the note.” F. P. M. 
BuFFA.1o, October 8, 1874. 


2 
oo 


COURT OF APPEALS ABSTRACT. 
CONTRACT. 


Counter-claim : damages.— This action was brought 
to recover balances alleged to be due upon several con- 
tracts for building the walls of a distillery. Defend- 
ants set up as a counter-claim a claim for damages re- 
sulting from the defective and unworkmanlike manner 
of doing the work under one of the contracts. It ap- 
peared that under this contract plaintiffs were to fur- 
nish all the materials, but it was provided that the 
sand should be taken from the premises. The referee 
found that this sand was used for the mortar, but was 
unfit for that purpose, and the defect complained of 
was caused by using this sand. Defendant was in- 
formed by plaintiffs that the sand was unfit for use, 
but directed it to be used. The walls had to be taken 
down and rebuilt. Held, that defendant could not 
recover damages. McLane et al. v. De Leyer. Opinion 
by Grover, J. 





CRIMINAL LAW. 

Indictment : jurisdiction: procuring abortions.— De- 
fendant in error was indicted in Otsego county, convict- 
ed of a felony under the statute “‘ for the better preven- 
tion of the procurement of abortions,” etc. (Chap. 181, 
Laws of 1872.) There were three counts in the indict- 
ment; the first two charged defendant in error with ad- 
vising and procuring one Clara Penry to submit to the 
use of aninstrument by one C., with intent to procure 
a miscarriage, causing the death of the motherand the 
child. The third count charged the same, and also that 
he advised and procured said Clara to take certain 
drugs and medicines with like intent. The offense was 
charged to have been committed in Madison county, 
within five hundred yards of the boundary line be- 
tween Madison and Otsego. Held, that under the pro- 
visions of 2 Revised Statutes, 727, section 45, the grand 
jury of Otsego county has jurisdiction, and that if the 
third count was defective the two good counts would 
sustain the verdict. 

An indictment containing one good count will sus- 
tain a general verdict of guilty, although there may be 
other defective counts therein. 

The accused has not a legal right to have the suffi- 
ciency of an indictment, or of any count therein, de- 
termined upon motion to quash, or to put the prosecu- 
tor to an election when more than one offense is 
charged upon which he will proceed; it is within the 
discretion of the court. Unless the question is free from 
doubt the court ought not upon motion to set aside an 
indictment as defective, but leave the accused to his 
demurrer or motion in arrest of judgment. 

A count in an indictment charging the use of differ- 
ent prohibited means to perpetrate the alleged crime, 
charging all as constituting the one offense specified, is 
good and sufficient. 

Declarations which are simply a narrative of a past 
transaction are not competent as part of the res geste. 
So, also, the mere relation by a co-conspirator of some- 
thing already done for the accomplishment of the con- 
spiracy, is not competent evidence against the others. 
Dying declarations are admissible in cases of homicide 
only where the deceased’s death is the subject of the 
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charge, and the circumstances of the death are the sub- 
ject of the declarations. 

Such declarations are not admissible upon the trial 
of an indictment under the act ‘for the better pre- 
vention of the procurement of abortions,” etc. (Chap. 
181, Laws 1872.) The charge is not a homicide in any 
degree, nor is the death of the mother a necessary in- 
gredient of the crime, that of the child is sufficient to 
make the offense a felony, and the doing of the acts 
prohibited is a crime (§ 3) in the absence of the death 
of either, such death only increasing its degree and the 
punishment. People v. Davis. Opinion by Grover, J. 
See same case at General Term, 2 N. Y. Sup. 212. 


EVIDENCE. 


This action was brought to recover for certain ma- 
chinery alleged to have been sold by plaintiff and his 
assignors to defendant, and for work and labor in set- 
ting up the same. The chief question litigated was as 
to whether the machinery was sold to defendant, or C., 
itslessee. One of plaintiff’s witnesses was permitted 
to state the contents of a letter, which purported to 
have been written by defendant’s treasurer, after 
proof that the letter had been destroyed, and without 
proving its genuineness. Another witness who had 
not read the letter and had no personal knowledge of 
its contents, and no knowledge except from hearing 
another read it, was allowed to testify as to its con- 
tents. Held, error; that proof of the genuineness of 
the letter also was indispensable ; that the witnesses to 
its contents should have seen and read the letter and 
could speak from personal knowledge. 

A witness for plaintiff, who set up the machinery, 
after stating the facts within his knowledge, was al- 
lowed to answer, under objection, this question: ‘* For 
whom did you set up the machinery as you supposed ?”’ 
Held, error. 

Proof was given that plaintiff demanded payment 
of his account of C., and plaintiff as a witness in his 
own behalf was asked whether he asked C. for pay- 
ment of the bill as hisdebtor. This was objected to as 
calling for a construction of what was said and not the 
language. The objection was overruled and the wit- 
ness allowed to answer. Held, error. Nichols v. King- 
dom fron Ore Co. Opinion by Church, Ch. J. 


INSURANCE. 


1. Plaintiff, as sheriff, brought this action to collect 
the amount of a policy of insurance due from defend- 
ant to one C., which plaintiff claimed to have levied 
upon by virtue of various warrants of attachment 
against said C. Plaintiff had certified copies of the 
attachments served on defendant’s secretary, with no- 
tices, stating in substance, that he attached all prop- 
erty, debts and effects, and all rights and shares of 
stock, with all interests or profits thereon of said C. in 
defendant’s possession or under its conirol. The com- 
plaint was dismissed on the ground that the notice 
was insufficient, and that in consequence there was no 
levy. Held, error; that the notice was sufficient, that 
section 235 of the Code does not require that it should 
specify particularly the property or debts supposed to be 
in the possession of or owing by the individual servea. 

Section 235 is not qualified by section 236, providing 
for the procuring of a certificate from the person 
served, designating the particular property of the at- 
tachment debtor in his hands, nor dves the latter sec- 
tion aid in determining what is a sufficient showing 
by the notice of the property levied on. The proceed- 
ing »rovided for by section 236 is for the benefit of the 





creditor and sheriff, but they are not bound to resort 
to it, or are they bound by the certificate if furnished. 
Drake v. Goodrich, 41 N. Y. 210, limited and distin- 
guished. O’Brien, sheriff, etc. v. M. & T. F. Ins. Co. 
Opinion by Allen, J. 

2. This was a case submitted under section 372 of 
the Code. The question submitted was as to how far 
defendant was liable upon a policy of re-insurance is- 
sued by it to the North American Fire Insurance Com- 
pany, of which plaintiff was receiver. On August 5, 
1871, the company of which plaintiff was receiver, 
issued a policy to D. W.& A. Keith & Co. for $5,000 
upon a stock of goods; defendant on the same day re- 
insured said company for $2,500 on said risk, in a policy 
containing this clause: ‘* Loss if any payable pro rata, 
and at the same time with the re-insured.’’ October 
9, 1871, the property insured was destroyed by fire, the 
loss was adjusted at $4,407.62. The North American 
Insurance Company became insolvent, and plaintiff 
was appointed its receiver. He declared dividends in 
allof fifty-four per cent on all claims against the com- 
pany, and that is all that has been or will be paid the 
original assured upon their policy. Plaintiff claimed 
to recover of defendant one-half the amount of loss. 
Defendant claimed it was only liable to pay one-h:lf 
the amount actually paid the original assured. Held, 
that defendant by virtue of the first part of the clause 
in its policy, ‘loss if any payable pro rata, and at the 
same time with the re-insurance,’’ was only bound to 
pay one-half of the loss; and that by the latter part 
of the clause actual payment by the re-insured upon 
its policy was not required to precede or accompany 
payment by defendant, but it merely fixed the time 
for payment, to wit: the same time as was fixed for 
payment by the re-insured. 

Also held, that defendant’s liability was not affected 
by the insolvency of the re-assured, nor by its inabil- 
ity to fulfill its contract with the original insured. 
Blackstone, receiver, etc., v. The Alemania F. Ins. Co. 
Opinion by Johnson, J. 


MASTER AND APPRENTICE—SUPERINTENDENTS OF 
POOR. 


In 1854, plaintiff, being then nine years old, was ap- 
prenticed to defendant by the Superintendents of the 
Poor of Cortland county. He lived with defendant 
until August, 1862, and then, without his knowledge or 
consent, left his service and enlisted in the army. He 
was in the army until July, 1865, and then returned to 
defendant’s house. During his service as a soldier, 
plaintiff sent to defendant the bounty he received, and 
from time to time portions of his wages, and on his 
return placed an additional sum, received by him as 
bounty, in defendant’s hands. This action was 
brought to recover back the money received by 
defendant from plaintiff. Defendant claimed the 
money as being part of the earnings of his ap- 
prentice. Held, that plaintiff was entitled to recover; 
that the government has the right to require the ser- 
vices of its citizens, minors as well as adults, for the 
public defense, that it can dissolve the relation of 
master and apprentice existing by force of municipal 
regulations, and the obligation of service resulting 
from indentures executed under or sanctioned by local 
laws. Its acceptance of the apprentice into its miljtary 
service, although the enlistment was voluntary, and 
not compelled, and without the consent of the master, 
dissolved the relation. 

Also held, that the provision of the Revised Statutes 
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(1 R. S. 617, § 15) declaring that a majority of the 
superintendents of the poor of a county “ shall be at 
all times competent to transact businessand to execute 
any powers vested in the board of superintendents,” 
authorizes the majority to act irrespective of, and 
without consultation with, the minority. The author- 
ity to bind minors as apprentices given to said super- 
intendents (2 R. S. 154, § 5), may, therefore, be executed 
by a majority without a meeting of or notice to all. 
Johnson v. Dodd. Opinion by Andrews, J. 
MORTGAGOR AND MORTGAGEE. 


Upon foreclosure of a mortgage containing no cove- 
nant of warranty, in sale of the mortgaged premises, 
the relation of mortgagor and mortgagee is ex- 
tinguished and the mortgagor is under no duty to pro- 
tect the title of the purchaser, and he is not precluded 
from subsequently acquiring and claiming under an 
outstanding and paramount title. Jackson et al. v. 
Littell et al. Opinion by Andrews, J. 

NEW YORK CITY. 

Assessments: notice: official papers.— The petition 
in this case was to vacate an assessment for repaving 
avenue B, in the city of New York. A prior assess- 
ment for paving had been imposed upon the same lots 
and paid. It appeared that no official or corporation 
newspapers had ever been designated by the mayor or 
comptroller, under § 1, chap. 383, Laws of 1870. The 
assessment in question was confirmed November 7, 
1870, and notice thereof required to be published by 
§ 1, chap. 171, Laws of 1841, was published the number 
of times required, in all the existing official papers ap- 
pointed previous to 1870. Held, this was a legal pub- 
lication; that § 1, chap. 383, Laws of 1870, did not 
abrogate previous designations of newspapers, and 
until the officers named therein made new designa- 
tions under that act, the designations made under 
previous acts remained in force, and official notices 
were lawfully published in the newspapers so pre- 
viously designated. In re Smith, 53 N. Y. 526, dis- 
tinguished and limited. In re petition of Folsom et 
al. Opinion by Church, Ch. J. 

OFFICIAL BOND. 

This action was brought upon an official bond, given 
by defendant, C. D., upon his appointment by M., 
plaintiff's intestate, who held the office of collector of 
internal revenue, as his deputy. M. required of C. D. 
security that he would pay over all moneys collected, 
etc., and for this purpose a bond was prepared and ex- 
ecuted by M. & F., and delivered to C. D. When they 
signed it the name of J. D. appeared in the bond as 
co-obligor, and C. D. told them before signing, that J. 
would sign the bond also; and they signed with this 
expectation. The name of J. D. was subsequently 
erased without their knowledge or consent, and it 
was delivered to M., who knew nothing of the facts, 
and thereupon appointed C. D. his deputy. Held, that 
M. & F., having placed it in the power of C.D. to de- 
liver the bond as a valid and complete instrument, it 
having been so delivered, and M. having incurred re- 
sponsibility by relying thereon, it was a binding obli- 
gation. 

The obligors’ names were written in the body of the 
bond by the justice who administered the oath to the 
justification. Held, that the appearance of the name 
of J. D. erased therein, was not a sufficient notice to 
M., under the circumstances, to put him upon inquiry. 
Russell, administrator, v. Freer et al. Opinion by Gro- 
ver, J. 





PRACTICE. 

Appealable order.— This was an appeal from an order 
of the general term, affirming an order of special term, 
granting a new trial, and setting aside a judgment in 
favor of defendant, entered on the report of a referee. 
for alleged misconduct on his part. Held, that the 
order was not appealable, that the general term of the 
Supreme Court had jurisdiction to review orders of 
the special term in respect to matters resting in the 
discretion of the court, which involve substantial 
rights, but there the right of review ends. Livermore 
et al. v. Bainbridge et al. Opinion by Andrews, J. 

————_>e—___—_- 
POWER OF THE STATE TO EXCLUDE 
FOREIGNERS. 

We have received the opinion of Mr. Justice Field, 
of the United States Supreme Court, delivered in the 
case of Ah Fong, a Chinese woman, brought before the 
Circuit Court of the United States for the district of 
California. The question involved was the power of a 
State to exclude foreigners from its limits, and to pre- 
vent their landing, on account of the immorality 
of their past lives. We have not room for the entire 
opinion, but give a synopsis of it, together with some 
extracts from the opinion itself. The synopsis is as 
follows: 

1. The police power of the State may be exercised 
by precautionary measures against the increase of 
crime or pauperism, or the spread of infectious dis- 
eases from persons coming from other countries. The 
State may entirely exclude convicts, lepers and per- 
sons afflicted with incurable disease; may refuse ad- 
mission to paupers, idiots and lunatics and others, who 
from physical causes are likely to become a charge up- 
on the public, until security is afforded that they will 
not become such a charge; and may isolate the tem- 
porarily diseased until the danger of contagion is 
gone. 

2. The extent of the power of the State to exclude a 
foreigner from its territory is limited by the right of 
self-defense. Whatever outside of the legitimate ex- 
ercise of this right affects the intercourse of foreign- 
ers with our people, their immigration to this country 
and residence therein, is exclusively within the juris- 
diction of the general government, and is not subject 
to State control or interference. 

8. The sixth article of the treaty between the Uni- 
ted States and China, adopted on the 28th of July, 1868, 
provides that Chinese subjects visiting or residing in 
the United States shall enjoy the same privileges, im- 
munities and exemptions in respect to travel or resi- 
dence as may there be enjoyed by citizens or subjects 
of the most favored nation, and as the general govern- 
ment has not seen fit to attach any limitation to the 
ingress into the United States of subjects of those 
nations, none can be applied to the subjects of China. 

4. The fourteenth amendment to the Constitution 
declares that no State shall deprive any person of life, 
liberty or property, without due process of law; nor 
deny to any person the equal protection of the laws. 
Held, that this equality of protection implies not only 
equal accessibility to the courts for the prevention or 
redress of wrongs, and the enforcement of rights, but 
equal exemption with others of the same class, from all 
charges and burdens of every kind. Within these 
limits the power of the State exists, as it did previously 
to the adoption of the amendment, over all matters of 
internal police. 

5. On the 3ist of Mu:, 1870, Congress passed an act 
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declaring that ‘‘ no tax or charge shall be imposed or 
enforced by any State upon any person immigrating 
thereto from a foreign country which is not equally 
imposed or enforced upon every person immigrating to 
such State from any other foreign country, and any 
law of any State in conflict with this provision is 
hereby declared null and void.”’ Held, 

First. That the term charge, as here used, means any 
onerous condition, and includes a condition which 
makes the right of an immigrant, arriving in the ports 
of the State, to land within the State, depend upon the 
execution of a bond bya third party, not under his 
control, and whom he cannot constrain by any legal 
proceedings; and, 

Second. That the statute of California, which pro- 
hibits foreign immigrants of certain classes arriving in 
the State of California by vessel, from landing until a 
bond shall have been given by the master, owner or 
consignee of the vessel, that they will not become a 
public charge, and imposes no condition upon immi- 
grants of the same class entering the State in any other 
way, is in conflict with the act of Congress. 

In the course of his opinion Mr. Justice Field said: 

“Tt is undoubtedly true that the police power of the 
State extends to all matters relating to the internal 
government of the State, and the administration of 
its laws, which have not been surrendered to the gen- 
eral government, and embraces regulations affecting 
the health, good order, morals, peace and safety of 
society. Under this power all sorts of restrictions 
and burdens may be imposed, having for their object 
the advancement of the welfare of the people of the 
State, and when these are not in conflict with estab- 
lished principles, or any constitutional prohibition, 
their validity cannot be questioned. 

“It is equally true that the police power of the State 
may be exercised by precautionary measures against 
the increase of crime or pauperism, or the spread of 
infectious diseases from persons coming from other 
countries; that the State may entirely exclude con- 
victs, lepers and persons afflicted with incurable dis- 
ease; may refuse admission to paupers, idiots and 
lunatics and others, who from physical causes are 
likely to become a charge upon the public until secur- 
ity is afforded that they will not become such a 
charge; aud may isolate the temporarily diseased un- 
til the danger of contagion is gone. The legality of 
precautionary measures of this kind has never been 
doubted. The right of the State in this respect has 
its foundation, as observed by Mr. Justice Grier in 
the passenger cases, in the sacred law of self-defense, 
which no power granted to Congress can restrain or 
annul. 

* But the extent of the power of the State to ex- 
clude a foreigner from its territory is limited by the 
right in which it has its origin, the right of self-de- 
fense. Whatever outside of the legitimate exercise 
of this right affects the intercourse of foreigners with 
our people, their immigration to this country and resi- 
dence therein, is exclusively within the jurisdiction of 
the general government, and is not subject to State 
control or interference. To that government the 
treaty-making power is confided; also, the power to 
regulate commerce with foreign nations, which in- 
cludes intercourse with them as well as traffic; also, 
the power to prescribe the conditions of migration or 

‘importation of persons, and rules of naturalization ; 
whilst the States are forbidden to enter into any treaty, 
alliance, or confederation with other nations. 





‘‘Tam aware that the right of the State to exclude 
from its limits any persons, whom it may deem dan- 
gerous or injurious to the interests and welfare of its 
citizens, has been asserted by eminent judges of the 
Supreme Court of the United States. Mr. Chief Jus- 
tice Taney maintained the existence of this right in 
his dissenting opinion in the passenger cases, and as- 
serted that the power had been recognized in previous 
decisions of the court. The language of the opinion 
in the case of the City of New York v. Miln, 11 Peters, 
141, would seem to sustain this doctrine. But neither 
in the passenger cases nor in the case of the City of New 
York v. Miln, did the decision of the court require 
any consideration of the power of exclusion, which the 
State possessed; and all that was said by the eminent 
judges in those cases upon that subject, was argumen- 
tative and not necessary and authoritative.* 

** But independent of this consideration, we cannot 
shut our eyes to the fact that much which was form- 
erly said upon the power of the State in this respect, 
grew out of the necessity which the Southern States, 
in which the institution of slavery existed, felt of ex- 
cluding free negroes from their limits. As in some 
States negroes were citizens, the right to exclude them 
from the slave States could only be maintained by the 
assertion of a power to exclude all persons whom they 
might deem dangerous or injurious to their interests. 
But at this day no such power would be asserted, or if 
asserted, allowed in any Federal court. And the most 
serious consequences affecting the relations of the na- 
tion with other countries might, and undoubtedly 
would, follow from any attempt at its exercise. Its 
maintenance would enable any State to involve the 
nation in war, however disposed to peace the people at 
large might be. 





*The ouly pot involved and decided in the case of the 


Uity of New York v. Miln (11 Pet. 102) was the constitutional 
power of the State of New York to compel the master of a 
vessel with passengers, arriving at her ports, from any 
country out of the United States, or from any other State 
of the United States,to report in writing. on oath, to the 
State authorities, under a prescribed penalty, the name, 
place of birth, and last legal settlement, age and occupation 
of every person brought as a passenger in the vessel. This 
the — ~~ Court held that the State, in virtue of her 
general police peo, had the constitutional right to do. 
In the course of the opinions of Mr. Justice Barbour and 
Mr. Justice Thompson, general language is used indicating 
a power in the State to exclude persons from her limits 
whom she might deem dangerous to the material or moral 
welfare of the State, but the language was wholly unneces- 
sary to the decision of the only poiut then in judgment be- 
fore the court. 

The facts of the twocases known as the Passenger cases 
7 How. 283) were briefly these: One of the cases (Smith vy. 

ner) went to the Supreme Court on a writ of error from 
the Court of Errors of New York. The other case (Norris 
v. The City of Boston) went to the Supreme Court of the 
United States from the Supreme Court of Massachusetts. 
The New York case arose substantially upon these facts: 

A statute of that State authorized the Health Commis- 
sioner to demand and receive, and in case of neglect or 
refusal to pay, to sue for and recover from the master of 
every vessel arriving in the port of New York from a for- 
Cap pest. for himself and each cabin | prone vp aoe one dollar 
and fifty cents, and from the master of each coasting vessel 
for each person on_board twenty-five cents; but coastin 
vessels from New Jersey, Connecticut and Rhode Island, 
were only required to pay for one voyage in each month. 

The > thus collected were denominated, in the 
statute, hospital moneys, and the master was authorized to 
sue and jrecover from each passenger the amount paid on 
his account. To the failure on the part of the master to 
pay within twenty-four hours after arrival of the vessel, was 
attached a penalty of one hundred dollars. Ali moneys 
collected from this source, in excess of the amount neces- 
sary to defray the hospital expenses, were to be paid over 
to the treasurer of the Society for the Reformation of 
Juvenile Delinquents, in the City of New York. 

Upon this statute, Smith, the master of the British ship 
Henry Bliss, was sued for $295. He demurred to the com- 

laint, on the ground that so much of the statute as author- 
zed a recovery was repugnant to the Constitution of the 
United States. The demurrer was overruled in the State 
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“Where the evil apprehended by the State from the 
ingress of foreigners is that such foreigners will disre- 
gard the laws of the State, and thus be injurious to its 
peace, the remedy lies in the more vigorous enforce- 
ment of the laws, not in the exclusion of the parties. 
Gambling is considered by most States to be injuri- 
ous to the morals of their people, and is made a pub- 
lic offense. It would hardly be considered as a 
legitimate exercise of the police power of the States 
to prevent a foreigner who had been a gambler in his 
own country from landing in ours. If, after landing, 
he pursues his former occupation, fine him, and, if he 
persists in it, imprison him, and the evil will be reme- 
died. In some States the manufacture and sale of 
spirituous and intoxicating liquors are forbidden and 
punished as a misdemeanor. If the foreigner coming 
to our shores is a manufacturer or dealer in such 
liquors, it would be deemed an illegitimate exercise of 
the police power to exclude him, on account of his call- 
ing, from the State. The remedy against any appre- 
hended manufacture and sale would lie in such case in 
the enforcement of the penal laws of the State. So if 
lewd women, or lewd men, even if the latter be of that 
baser sort, who, when Paul preached at Thessalonica, 
set all the city in an uproar (Acts xvii, verse 5), land 
on our shores, the remedy must be found in good 
laws, or good municipal regulations and a vigorous 
police. 

“Tt is evident that if the possible violation of the 
laws of the State by an emigrant, or the supposed im- 
morality of his past life or profession, where that 
immorality has not already resulted in a conviction for 
a felony, is to determine his right to land and to re- 
side in the State, or to pass through into other and 
interior States, a door will be opened to all sorts of 





Courts, and electing to stand upon his demurrer, the case 
was taken to the Supreme Court of the United States, where 
the point was thus sharply presented to the court for decis- 
ion. That tribunal, after the most exhaustive and elabo- 
rate arguments a the question, decided that the act of 
the Legislature of New York, in the particular case under 
consideration, was repugnant to the Constitution of the 
United States, and void, and acceler reversed the judg- 
ment of the Court of Errors of New York. 

In the case of Norris v. The City of Boston, the facts were 
substantially as follows: Norris, an inhabitant of St. Johns, 
in the Province of New Brunswick, Kingdom of Great 
Britain, was master of a vessel belonging to the port of St. 
Johns; he arrived with nineteen alien passengers at the 
port of Boston. Prior to landing, he was compelled to pay 
under a law of Massachusetts, to the city of Boston, two 
dollars for each passenger. 

The statute of Massachusetts authorized the municipal 
authorities to os examiners, whose duty it was to ex- 
amine the condition of all passengers on board of any ves- 
sel arrivingin port. If, upon such examination, there were 
found among said passengers “ any lunatic, idioc, maimed, 
aged or infirm person,”’ incompetent in the opinion of the 
examining officer, to maintain himself, or who had been a 
pauper in another country, the passenger was not permit- 
ted to land until the master, owner, consignee or agent of 
the vessel gave to the city a bond in the sum Of one thou- 
sand dollars, with sufficient sureties, that such lunatic or in- 
digent passenger would not become a city, town or State 
charge within ten years from the date of the bond, and for 
all alien passengers, other than those already specified, the 
master was required to pay two dollars for each passenger 
before 7 could land. Appropriate penalties were con- 
tained in the statute to secure compliance with its terms. 
Norris paid the two dollars for each passenger, as prescribed 
by the statute, under protest, landed his passengers, and 
thereupon instituted suit for the powree of the money he 

thus been compelled to pay. In the State courts judg- 
ment passed in favor of the defendant, when the case was 
taken to the Supreme Court of the United States upon a 
writ of error, where the judgment was reversed ; that court 
holding the statute of Massachusetts, under which payment 
of a money was compelled, was unconstitutional aud 
void. 

In the opinions vf the justices in these celebrated cases, 
language is also used as in the case in llth Peters, expres- 
‘sive of the right of the State in exercise of its “ope power, 
to exclude persons from her limits, but from the statement 
4 the cases, it is obvious that no such question was before 

e court, 





oppression. The doctrine now asserted by counsel for 
the Commissioner of Immigration, if maintained, 
would certainly be invoked, and at no distant day, 
when other parties, besides low and despised Chinese 
women, are the subjects of its application, and would 
then be seen to be a grievous departure from prin- 
ciple. 

“‘Tam aware of the very general feeling prevailing 
in this State against the Chinese, and in opposition to 
the extension of any encouragement to their immigra- 
tion hither. It is felt that the dissimilarity in physical 
characteristics, in language, in manners, religion and 
habits, will always prevent any possible assimilation 
of them with our people. Admitting that there is 
ground for this feeling, it does not justify any legisla- 
tion for their exclusion, which might not be adopted 
against the inhabitants of the most favored nations 
of the Caucasian race, and of Christian faith. If their 
further immigration is to be stopped, recourse must 
be had to the Federal government, where the whole 
power over this subject lies. The State cannot ex- 
clude them arbitrarily, nor accomplish the same end 
by attributing to them a possible violation of its mu- 
nicipal laws. It is certainly desirable that al! lewd- 
ness, especially when it takes the form of prostitution, 
should be suppressed, and that the most stringent 
measures to accomplish that end should be adopted. 
But I have little respect for that discriminating virtue 
which is shocked when a frail child of China is landed 
on our shores, and yet allows the bedizened and painted 
harlot of other countries to parade our streets and 
open her hells in broad day, without molestation and 
without censure. 

‘** By the 5th article of the treaty between the United 
States and China, adopted on the 28th of July, 1868, 
the United States and the emperor of China recognize 
the inherent and inalienable right of man to change 
his home and allegiance, and also the mutual advant- 
age of the free migration and emigration of their citi- 
zens and subjects respectively from the one country to 
another, for purposes of curiosity, of trade, or as per- 
manent residents. The 6th article declares that citi- 
zens of the United States visiting or residing in China 
shall enjoy the same privileges, immunities or exemp- 
tions in respect to travel or residence as may there be 
enjoyed by citizens or subjects of the most favored 
nation. And reciprocally, that Chinese subjects visit- 
ing or residing in the United States shall enjoy the 
same privileges, immunities and exemptions in re- 
spect to travel or residence as may there be enjoyed 
by citizens or subjects of the most favored nation. 

‘The only limitation upon the free ingress into the 
United States and egress from them of subjects of 
China is the limitation which is applied to citizens or 
subjects of the most favored nation; and as the gen- 
eral government has not seen fit to attach any limita- 
tion to the ingress of subjects of those nations, none 
can be applied to the subjects of China. And the 
power of exclusion by the State, as we have already 
said, extends only to convicts, lepers and persons in- 
curably diseased, and to paupers and persons who, 
from physical causes, are likely to become a public 
charge. The detention of the petitioner is therefore 
unlawful under the treaty. 

‘*But there is another view of this case equally con- 
clusive for the discharge of the petitioner, which is 
founded upon the legislation of Congress since the 
adoption of the fourteenth amendment. That amend- 
ment in its first section designates who are citizens 





270 


THE ALBANY LAW JOURNAL. 





= 





of the United States, and then declares that no State 
shall make or enforce any law which abridges their 
privileges and immunities. [t also enacts that no 
State shall deprive any person (dropping the distinctive 
designation of citizens) of life, liberty, or property, 
without due process of law; nor deny to any person the 
equal protection of the laws. The great fundamental 
rights of all citizens are thus secured against any State 
deprivation, and all persons, whether native or for- 
eign, high or low, are, whilst within the jurisdiction of 
the United States, entitled to the equal protection of 
the laws. Discriminating and partial legislation, 
favoring particular persons, or against particular per- 
sons of the same class is now prohibited. Equality of 
privilege is the constitutional right of all citizens, and 
equality of protection is the constitutional right of all 
persons. And equality of protection implies not only 
equal accessibility to the courts for the prevention or re- 
dress of wrongs, and the enforcement of rights, but equal 
exemption with others of the same class, from all 
charges and burdens of every kind. Within these 
limits the power of the State exists, as it did pre- 
viously to the adoption of the amendment, over all 
matters of internal police. And within these limits 
the Act of Congress of May 31, 1870, restricts the ac- 
tion of the State with respect to foreigners immigrat- 
ing to our country. ‘“‘ No tax or charge,”’ says the act, 
‘shall be imposed or enforced by any State upon any 
person immigrating thereto from a foreign country 
which is not equally imposed or enforced upon every 
person immigrating to such State from any other for- 
eign country, and any law of any State in conflict with 
this provision is hereby declared null and void.” 16 
Statutes at Large, 144. 

“By the term charge, as here used, is meant any 
onerous condition, it being the evident intention of 
the act to prevent any such condition from being im- 
posed upon any person immigrating to the country, 
which is not equally imposed upon all other immi- 
grants, at least upon all others of the same class. It 
was passed under and accords with the spirit of the 
Fourteenth Amendment. A condition which makes 
the right of the immigrant to land depend upon the 
execution of a bond bya third party, not under his 
control and whom he cannot constrain by any legal 
proceedings, and whose execution of the bond can only 
be obtained upon such terms as he may exact, is as 
onerous as any charge which can well be imposed, and 
must, if valid, generally lead, as in the present case, to 
the exclusion of the immigrant. 

“The statute of California which we have been con- 
sidering imposes this onerous condition upon pér- 
sons of particular classes on their arrival in the ports 
of the State by vessel, but leaves all other foreigners 
of the same classes entering the State in any other 
way, by land from the British possessions or Mexico, 
or over the plains by railwey, exempt from any charge. 
The statute is therefore in direct conflict with the act 
of Congress. 

“Tt follows, from views thus expressed, that the 
petitioner must be discharged from further restraint 
of her liberty; and it is so ordered.”’ 


—_—__—_. 


Hon. Orange Jacobs, chief justice of Washington 
Territory, having received the republican nomination 
for delegate to congress, has resigned as chief justice 
of the Territory, in order that there may be no mixing 
of the judiciary with politics. 





GENERAL TERM ABSTRACT.* 
THIRD DEPARTMENT — SEPTEMBER TERM. 


FALSE IMPRISONMENT. 

Warrant to confine lunatic: accessories to arrest.—A 
was arrested as a lunatic on a warrant issued by two 
police justices of the city of Albany, upon the applica- 
tion of B, and upon the evidence of B and another, 
physicians of Albany county. The warrant described 
the person to be arrested as A ‘‘of Knox,” and was 
directed to the overseer of the poor of the city of 
Albany, or to any policeman thereof, and one of the 
justices, in writing, authorized C, of the town of Knox, 
a constable, to execute the warrant. In an action by 
A against D and E for false imprisonment, held, (1) 
that the warrant showed sufficient on its face to estab- 
lish the jurisdiction of the justices by whom it was 
issued, as the statement in the warrant that A was of 
the town “of Knox’’ was a mere description of the 
person, which did not contradict the fact that he was 
in Albany when the warrant was issued; (2) that the 
fact that D made the complaint and handed the war- 
rant to the officer would not make him liable in this 
action; and (3) that the fact that E hired his team to 
the constable and drove the constable and A to the 
asylum without otherwise participating in the arrest, 
did not render him liable in this action. Williams v. 
Williams, 251. 

CRIMINAL LAW. 

Jurisdiction of court of oyer and terminer: case trans- 
ferred from court of sessions: burglary in the third 
degree: what is: “reasonable doubt:’’ caption to an 
indictment. — A prisoner was arraigned in the court of 
sessions on an indictment for burglary in the third 
degree, and pleaded not guilty, and thereupon the 
court ordered the indictment to be sent to the court 
of oyer and terminer for trial. An entry was made in 
the indictment in the words: “ Trial of indictment to 
go over to next court of oyer’and terminer.’’ In the 
clerk’s minutes was the entry: ‘‘The defendant was 
arraigned before the court, and by his attorney, E. P. 
H., plead not guilty. Remanded.’’ At the opening 
of the trial in the court of oyer and terminer the clerk 
completed the entry in his minute book by adding the 
words: ‘‘ Ordered that the trial of this indictment go 
over to the next court of oyer and terminer.’’ Held, 
that the indictment was duly sent from the court of 
sessions, and the court of oyer and terminer had juris- 
diction to try the case. 

The caption to an indictment sent to the court of 
oyer and terminer from the court of sessions may be 
affixed by the clerk before trial in the former court. 

On the trial of an indictment for burglary in the 
third degree it appeared that an entrance had been 
made to a room above a bank vault, and an attempt 
had been made to dig down through the floor into the 
vault. The court charged the jury that it was not 
necessary that “if the intent be to steal, the prosecu- 
tion must show an intent to steal enough to amount 
to grand larceny. It is sufficient for all purposes of 
this case, if the intention was to steal any amount 
whatever or property of any value whatever.’’ Held, 
correct. The court also charged ‘if you find that the 
defendant broke and entered into the (upper) rooms 
with the intention of there digging down, breaking 
into and entering the vault of the bank below, with 
intent to steal from the bank, even though he failed in 





*From Vol. IV, Part II, N. Y. Sup. Court Reports. 
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breaking through or effecting an entrance into the 
vault or bank, he is guilty of burglary in the third 
degree.”’ Held, correct. The court also charged that 
“the prosecution must prove their case ; must convince 
and satisfy you beyond a reasonable doubt by legal 
evidence, of the guilt of the defendant, or he is enti- 
tled to an acquittal.”’” But the defendant’s counsel 
requested the court to charge ‘‘ that the evidence must 
be of such a character as to exclude to a moral cer- 
tainty every other hypothesis than that of guilt, before 
they can render a verdict of guilty.’’ The court in 
reply said: ‘I decline to charge on that subject except 
as I have already charged.’’ Held, correct. Myers v. 
People, 292. 
MUNICIPAL CORPORATION. 

Ordinance forbidding the erection of wooden build- 
ings: consent of common council in special case: evi- 
dence.— A city, pursuant to its charter, passed an 
ordinance prescribing the limits within which wooden 
buildings should not be built, and the penalty for a 
violation of the ordinance. Held, that the ordinance 
was valid. 

It seems that the common council of a city, where an 
ordinance exists forbidding the erection of wooden 
buildings within certain limits, cannot delegate to a 
committee the power conferred by the charter to give 
a consent that a wooden building may be erected 
within such limits. 

In an action by a city for the violation of an ordi- 
nance forbidding the erection of wooden buildings 
within certain limits, the defendant claimed that he 
had the consent of the common council to erect a 
wooden building. It appeared that notice of defend- 
ant’s application for consent had not been published in 
the manner required. Defendant offered to show that 
his application had been referred by the common coun- 
cil to a committee with power. But the consent given 
by the committee was not signed by all the members 
of the committee. Held, that the offer was properly 
rejected. City of Troy v. Winters, 256. 

TAXATION. 

Assessment of rents on leases in fee: when board of 
supervisors may correct: mandamus.—The assessors of 
the towns of K. and D., in Delaware county, assessed 
certain rents reserved on leases in fee and payable toa 
non-resident at the full value of the principal sum 


represented by them, while they assessed the remain-. 


ing property in the towns at not over one-third of its 
value. Held, that the Board of Supervisors of Dela- 
ware had, under Laws of 1858, chap. 357, the power to 
correct such inequality so as to make the assessment 
just, and that the refusal of such board to interfere 
with such assessment upon the petition of the owner 
of the rents was error, for which a mandamus would 
be allowed. People exrel. Youmans v. Supervisors of 
Delaware, 336. 
TITLE. 

Invalid assessment sale sufficient to sustain title by 
udverse possession: when tenant may acquire against 
landlord: agent acquiring in fraud of principal.—De- 
fendant claimed title under a deed given upon an 
assessment sale to her grantor. Held, that even 
though such deed and sale were without authority, 
they were sufficient to render effectual adverse posses- 
sion commenced thereunder. 

The fact that defendant’s grantor was tenant of the 
owner at the time of the assessment sale held not to 
preclude him from acquiring title under such sale. A 





tenant may protect his possession against his landlord 
by showing that the title of the latter has expired 
or been extinguished. Held, also, that even if such 
grantor was acting as the owner’s agent at the time 
of the sale, the title acquired by him could not be 
impeached in the hands of a bona fide purchaser for 
value. Hilton v. Bender, 270. 


WATER PRIVILEGE. 

Grant of, construed.—A grant was made to the owners 
of a mill, in 1853, of a right to draw water from a race 
sufficient to propel four 300-pound (paper) engines, with 
all the machinery necessary for making paper from the 
same. Held, a grant of a quantity of water sufficient 
to perform the required work with the machinery in 
use at the mill at the time the grant was made; and 
the grantees were not restricted to such quantity as 
with improved machinery and facilities would perform 
the same work. Griswold v. Hodgman, 385. 

WITNESS. 

Interest of, in result of action, may be inquired into.— 
A witness was, on cross-examination, interrogated as 
to his interest in the result of the trial. Held, that 
such questions were proper. Although interest doe 
not now disqualify a witness, it may be shown on 
cross-examination with a view to test his credibility. 
It is also competent to inquire how the witness under- 
stands the case as regards hisinterest. Vaugh v. West- 
over, 316. 


BOOK NOTICE. 


A Treatise on the Law of Judgments, including all Final 
Determinations of the rights of wo in actions or pro- 
ceedings at Law or in Equ A. C. Freeman, Coun- 


ity. By 
selor at Law. Second Edition, Revised and Greatly 
rr San Francisco, A. L. Bancroft & Company, 


Mr. Freeman’s book is worthy of the favor with 
which, this second edition so soon called for, would 
indicate, it has been received by the profession. Not 
only is the subject one of great importance, but he has 
treated it in a thoroughly able and satisfactory man- 
ner. In the first place the arrangement is scientific, 
following the logical sequence of the topics; in the 
second place it is full and exhaustive, both as to the 
incidents pertaining to the subject and as to the au- 
thorities, and in the third place it was written by one 
who had very evidently thoroughly studied his subject, 
and who has given the results of his studies rather 
than copies of head-notes and opinions. 

In the present edition the author states that he has 
taken particular pains to embody the substance of the 
decisions, published since the completion of the work 
as it was first given tothe world. ‘‘ The prior decis- 
ions have also received attention and have repaid it 
by contributing, materially, to the increase both of 
text and of the table of cases. The Canadian reports 
which, until recently, were not within the authors’ 
reach have also been examined, and have been cited 
as freely as those of the other American courts.”’ 

The work is one that will bear thorough examination, 
and will well repay perusal. 


—— 


The successor of Busteed as United States district 
judge of Alabama has not yet been determined upon. 
The appointment is believed to be between Lieut.-Gov. 
McKinstry and Gen. John Bruce, State senator, with 
a strong chance for Judge Noah as a compromise can- 
didate. Other candidates are mentioned, but Gov. 
Lewis is not, and will not be, an applicant for the place. 


- 
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CORRESPONDENCE. 
THe LAWYERS AND THE CONSTITUTIONAL AMEND- 
MENTS. 
Port RicHMOND, STATEN ISLAND, Oct. 19, 1874. 
Editor of the Albany Law Journal: 

Sir—It is generally conceded that the people rely 
largely upon the legal profession, for advice in regard 
to voting upon such matters as the proposed amend- 
ments to the constitution. 

My experience has been, that the personal application 
to the voters, at the poll, of a lawyer of standing, will, 
in nine cases out of ten, carry the election district in 
favor of a non-partisan matter like that in question. 

I suggest to you, that you call the attention of the 
profession to this fact, and urge upon them the neces- 
sity of giving election day to the service of the people, 
by influencing the people to adopt the measures now 
pending for their own good. Voters might also be 
largely influenced by the publication of a card in the 
newspapers of each county, signed by prominent law- 
yers indorsing and urging the adoption of the amend- 
ments. 

If the amendments are carried, the legal profession 
must be the persons to effectthatend. Neither of the 
political parties have ‘“‘fathered’’ the amendments, 
though both the candidates for governor indorse them. 


The legislature did not provide any money for print-. 


ing the ballots, and the whole affair appears to be at 
loose ends. 

The lawyers will cause future generations to rise up 
aud call them blessed, if they take hold of this matter 
as they may. 


Yours truly, SUBSCRIBER. 


OGDENSBURGH, Oct. 12, 1874. 


Editor of the Albany Law Journal: 

In your last number (p. 227) you say, ‘here grow- 
ing grain has uniformly been held to be real estate,” 
citing Foote v. Calvin, 3 T. R. 216, and Warren v. Sawyer, 
9 Cow. 39. 

Do you not state this too broadly? Neither of these 
cases holds this doctrine — but the first by implication 
and the second distinctly holds the contrary. No 
doubt as between vendor and vendee a sale of the land 
on which annual crops are growing will pass the crops 
unless there be a legal reservation, and that this could 
not be by parol is what the case in Cowen decides, and 
the case in Johnson holds simply that “the sale of 
the land by the owner both of the land and crop, carries 
the property of the crop to the purchaser.” 

The rule between the landlord and his tenant at will, 
or for life, or at sufferance, negatives your position. In 
each of these cases the tenant owns the crop, and is 
entitled to ingress and egress for the purpose of cultiva- 
tion and harvest, and the crop may be sold on execu- 
tion as a chattel. 

Again, the Statute declares ‘‘crops growing on the 
jand of the deceased at the time of his death” to be 
assets, going to executor and administrator. 

Will you not qualify your statement? 

LEx. 

[Separated from the context the statement above 
quoted is not correct, but in the connection in which 
we used it we believe it to be correct. We did not 
say that, in every conceivable case, growing grain is 
held to be real estate — which is what ‘‘ Lex” under- 
stands us assaying But we did say, in effect, that as 


* 








between vendor and , growing grain has uniformly 
been held in our State to be real estate—and this 
“Lex” concedes to be the law —and the cases which 
we cited bear us out, and were cited by Judge Balcom 
in Wintermute v. Light, 46 Barb. 283, to sustain that 
position. We had remarked that Chencellor Kent 
sanctioned the idea that growing grain does not pass 
to the vendee, but is to be deemed personal estate, 
and then we said: ‘ But even this holding has never 
obtained in our State, for here growing grain has uni- 
formly been held to be real estate.”— Ep. A. L. J.] 


——_>—___—_. 


LEGAL NEWS. 

Justices Davis and Bradley have returned to Wash- 
ington. 

Hon. Sylvanus Wilcox, judge of the Fourth Judi- 
cial Circuit of Illinois, has resigned on account of ill 
health. 

Hon. D. L. Follett has received the republican nom- 
ination for Justice of the Supreme Court, for the Sixth 
Judicial District of this State. 

Mr. Seth Wakeman, of Batavia, in this State, a 
prominent lawyer and member of the last congress, is 
seriously ill. 

Ulysses S. Grant, jr.,a son of the president and a 
graduate of Harvard College, is studying law at the 
Columbia Law School in New York city. 

Hon. Theodore D. Woolsey, of New Haven, has been 
elected president of the American Social Science As- 
sociation. 

We regret to state that Mr. William Gould, the vet- 
eran law publisher of Albany, was stricken by paraly- 
sis, on ‘Tuesday last, and at this writing is still in a very 
critical condition. 

Judge Wells, of the Supreme Court of Massachusetts, 
was the presiding officer of the American Social Science 
Association, which held its annual meeting in Boston 
last week. 

The Union Pacific Railroad tax cases have been ad- 
vanced on the docket of the United States Supreme 
Court, and set for argument December 14. The granger 
railroad cases, the Grant Parish cases, and the case in- 
volving the constitutionality of the California State 
law forcing the return to China of Chinese women 


-brought there for purposes of prostitution, are likely, 


also, to be set for an early hearing. 


An adjourned meeting of the bar of the United 
States Supreme Court was held at Washington on the 
15th inst., Judge Campbell presiding, and Mr. D. W. 
Middleton, clerk of the court, acting as secretary. A 
series of resolutions were adopted in testimony of their 
great affection and esteem for Judge Benjamin Rob- 
bins Curtis in life, and of their sense of the great loss 
which the courts and the bar of the whole country, and 
the community at large, suffer in his death. They 
commemorate his fidelity to society, to government, to 
religion, and to truth. All these traits of duty, as the 
rule of his life, the bar present to the living lawyers, 
and to their succeeding generations, for their sincerest 
homage. The resolutions having been agreed to, At- 
torney-General Williams was requested to present 
them to the Supreme Court,and to move they be 
entered in its minutes, and the chairman of the meet- 
ing was requested to forward a copy of them to the 
family of the deceased. Reverdy Johnson and others 
pronounced eulogies. 
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CAN ACTIONS AT LAW BE MAINTAINED 
BETWEEN HUSBAND AND WIFE? 

Notwithstanding the statutes of 1848 and 1849, 
and of 1860 and 1862, the right of the wife to sue her 
husband and the husband his wife, is by no means 
established. 

At common law it was entirely settled, thatactions 
between husband and wife could not be maintained. It 
was only in equity that any relief could be sought by 
the injured party. While the privileges of married 
women, in respect to the control and ownership of 
their individual property, is largely increased by the 
statutes above mentioned, and the rules of the com- 
mon law in respect thereto have been materially 
modified, it is still a matter of much doubt whether the 
legislature did, in fact, give the right of action at law 
to each as against the other. In 1848 (Laws of 1848, 
ch. 200, p. 307), the first statute was passed enacting 
(1) that the real and personal property of any female 
should, at her marriage, continue her sole and separate 
property as if she were a feme sole, (2) securing to 
women, then married, their real and personal property 
as if they were feme sole, (3) the power to receive by 
gift, grant, devise or bequest from any person other 
than her husband, and (4) providing for the continu- 
ance in force of contracts made between persons in 
contemplation of marriage. 

In 1849 (Laws of 1849, ch. 375, p. 528), section 3 
of the statute of 1848 was amended so as to confer the 
power not only to receive but convey property. 

In 1860 (Laws of 1860, ch. 90, p. 157), a further 
act was passed conferring upon married women (1) 
the absulute control of their property, subject to no 
interference from their husbands, (2) the power to 
contract in reference thereto, subject, however, to 
certain conditions and providing for certain contin- 
gencies therein set forth, and further enacted as fol- 
lows, viz.: §7. “Any married woman may, while 
married, sue and be sued in all matters having re- 
lation to her property * * * in the same man- 
ner asif she were sole. And any married woman 
may bring and maintain an action in her own name 
for damages against any person or body corporate, 
for any injury to her person or character the same 
as if she were sole.” 

In 1862, section7 of the Laws of 1860 was re-enacted 
with an additional clause providing for cases in which 


necessary, and further enacting as follows: § 7. “A 
married woman may be sued in any of the courts in 
this State, and whenever a judgment shall be re- 
covered against a married woman, the same may be 
enforced by execution against her sole and separate 
estate in the same manner as if she were sole.” 

Section 114 of the Code also enacts as follows, 
viz.: Whena married woman is a party, her hus- 
band must be joined with her, except that when the 
action is between herself and her husband she may 
sue and be sued alone. 

The question is, then, whether the legislature, in 
enacting these statutes, gave to husband and wife the 
power to sue each other at law. 

It will be convenient, in the first place, to refer to 
the cases on this subject in the order of their decision. 

The case of Freethy v. Freethy, 42 Barb. 641, arose 
in 1863, and was an action brought by a wife to re- 
cover from her husband damages for slander. 





Justice 
Morgan directed a nonsuit upon the statement of the 
case in the opening, on the ground that the wife 
could not maintain such an action against her husband. 
Upon appeal to the General Term, Justice Foster 
delivering the opinion, the motion to set aside the 
nonsuit was denied, the court deciding that neither 
section 114 of the Code nor section 3 of chapter 172 of 
the Laws of 1862 “ have changed the rule, that a mar- 
ried woman cannot sue her husband at law for injuries 
to her person or character.” 

The case of Longendyke v. Longendyke, 44 Barb. 
366, was an action by a wife to recover from her 
husband for an assault and battery alleged to have 
taken place December 3, 1860. The answer of the 
defendant set up the defense that the plaintiff was the 
wile of the defendant, and that, at the time of the oc- 
currence, the parties were living together as husband 
and wife. The action was tried before a referee who 
reported in favor of the plaintiff, but the General 
Term, Justice Hogeboom delivering the opinion, re- 
versed the judgment, and among other things said: 
“The right to sue her husband in an action of assault 
and battery may perhaps be covered under the literal 
language of this section; but I think such was not the 
meaning and intent of the legislature and such should 
not be the construction given to the act.” * * * 
Whitney v. Whitney, 49 Barb. 319, was an action 
brought by a wife against her husband to recover a 
sum of money belonging to her separate éstate which 
was, without her consent, taken by her husband. 
The defendant demurred on the ground that a wife 
could not maintain an action at law against her hus- 
band. Justice Ingalls at Special Term overruled the 
demurrer, holding that although at common law the 
action could not have been maintained, yet the statute 
of 1862 has conferred “upon married women rights 
and immunities in regard to their separate estate 
which, at comz:on law, they did not possess,” and 
that the right to sue their husbands at law was in- 





the execution of a bond or undertaking might be 





cluded therein. 
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Justice Miller, at General Term, delivered an opinion 
affirming the order of Special Term, but placed the 
decision ona different ground from that taken by 
Justice Ingalls, viz.: That actions in equity between 
husband and wife having always been maintainable, 
and the Code having abolished the distinction between 
actions at law and equity, that, therefore, the action 
might be maintained. Justice Peckham concurred in 
the result and Justice Hogeboom dissented. 

The case of Adams v. Curtis & Adams, 4 Lans. 
165, was an action by a married woman against 
Curtis and her husband, John Q. Adams, com- 
prising the firm of Curtis & Adams, for work, 
labor and services, Curtis alone appeared and de- 
fended the action. The cause was originally tried 
before a justice of the peace and a jury who rendered 
a verdict in favor of the defendant, which, on appeal 
to the County Court, was reversed, and from thence 
an appeal was taken to the General Term of the 
Supreme Court, where the judgment was affirmed 
(Justices Miller, Parker and Hogeboom present), Jus- 
tice Miller delivering the opinion. In the course of 
his opinion he said: * * * “TI think that the 
right to sue her husband to recover her property, or 
enforce or collect claims and demands against him, 
is fully recognized by repeated adjudications in this 
State. See Whitney v. Whitney, 49 Barb. 319; 3 
Abb. (N. Y.) 350; Power v. Lester, 23 N. Y. 530; 17 
How. 413; Strong v. Skinner, 4 Barb. 555; Dyett 
v. N. A. Coal Co., 20 Wend. 573. As already stated, 
the statute confers the right to sue any one, without 
excepting the husband, and in none of the cases re- 
ported has it been held that the right does not exist 
in acase arising on contract.” Justice Hogeboom 
concurred in affirming the judgment on the ground, 
that as Adams did not appear and defend, no one 
could object to his being sued, or to the judgment 
against him, and that it was a fallacy to suppose that 
even if the husband could not be sued, Curtis would 
be thereby released. The question which we are 
considering cannot be said to have been directly in- 
volved in the decision of this case although it was 
considered. , 

Minier v. Minier, 4 Lans. 421, was an action of 
ejectment by a married woman against her husband, 
in which the plaintiff obtained judgment. On appeal 
to the General Term (Justices Miller, Hogeboom and 
Parker presiding), Justice Parker in delivering the 
opinion spoke of section 3 of the act of 1862 as fol- 
lows: ‘The terms of this provision are sufficient to 
warrant the bringing of such a suit, both by a wife 
against her husband and by a husband against his 
wife, and I am inclined to think that such a suit is 
also within the spirit and intent of the act.” 

The case of Moore v. Moore, 47 N. Y. 467, de- 
cided in February, 1872, was a suit in equity for par- 
tition by a wife against her husband. The per curiam 


opinion seems to intimate that it is only in equity 
that husband and wife can sue each other. 











The next case of importance upon this question is 
that of Perkins v. Perkins, 62 Barb. 531, decided in 
March, 1872. It was an action by a husband against 
his wife for services rendered by the husband. On 
the trial before a justice of the peace, the plaintiff had 
judgment, which, on appeal to the County Court, was 
affirmed. The General Term of the Supreme Court 
(Justices Miller, Platt Potter and Balcom present) 
reversed the judgment. Justice Platt Potter, in de- 
livering the opinion of the court, said: “There has 
been no expression, either in the titles or enacting 
clauses of the statutes, for the protection of married 
women or their property and estates, nor in their 
letter or spirit of an intent to destroy the unity or 
identity of husband and wife, or which demands or 
authorizes any such construction as that they may 
sue or be sued at law by each other.” 

The latest case bearing upon this subject is that of 
Wright v. Wright, 54 N. Y. 437, which was an action 
by a wife against her husband to recover the amount 
of a promissory note, made by the defendant to the 
plaintiff before their marriage. The defense, that an 
action at law cannot be maintained by a wife against her 
husband, was not pleaded. The court held, that as 
the statute (Laws of 1849, ch. 475, § 3) “rescues the 
note in controversy from the fate to which the com- 
mon law would have consigned it,” and the Code had 
abolished the distinctions between legal and equitable 
actions which existed under the common law, and 
that when facts are stated “sufficient to show that 
the plaintiff is entitled to the relief demanded, it is 
the duty of the court to afford the relief without stop- 
ping to speculate on the name to be given to the 
action, the action cou'd be sustained.” * * * 
“Under our present system of policy,” says Reynolds, 
C., “‘in respect to relations of husband and wife, I do 
not see why a married woman may not sue her hus- 
band to enforce any right affecting her separate prop- 
erty in any form of action, if any distinct forms can 
be said to exist, in the same manner that she might 
sue any stranger. Powerv. Lester, 23 N. Y.527, 530; 
Dygert v. Reimerschneider, 32 id. 629; Whitney v. 
Whitney, 49 Barb. 319.” 

The cases cited by Justice Miller in Adams v. Cur- 
tis and by Commissioner Reynolds in Wright v. 

Wright, with the exception of Whitney v. Whitney 
(supra), hardly support the doctrine enunciated in the 
opinions, as all of them were suits in equity, and 
whatever expressions the opinions contain as to the 
righ of husband and wife to sue each other, would 
be construed with reference to suits in equity and not 
actions at law. And any dicta as to the right to main- 
tain actions at law would be clearly obiter. It may 
also be said that the case of Wright v. Wright is hardly 
an authority upon the question we are considering, 
as the contract there sued upon was one made before 
marriage, and by a special section of the statute, 
continued in force after marriage, and a fortiori all 





remedies to enforce it were preserved. 
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The authorities being, as we have seen, in conflict, 
it becomes important to examine the question upon 
principle. 

The most powerful argument in favor of the main- 
tenance of actions at law between husband and wife 
is found in the statute itself. ‘ Any married woman 
may bring and maintain an action in her own name 
for damage against any person, or body corporate, for 
any injury to her person or character the same as if 
she was sole,” 

There can be no doubt as to the meaning of these 
words, as the language is capable of but one inter- 
pretation. And if the legislature intended that its 
language should have the very broad effect claimed 
for it, it would be the duty of the courts to so con- 
strue it. But there are many cases in which the 
courts, in construing statutes containing language as 
clear and broad as this, have failed to give to it its 
literal interpretation. Especially is it the case in the 
interpretation of statutes altering, by implication, the 
common law, for statutes are not presumed to alter 
the common law otherwise than as expressed in the 
act (9 Bac Abr., title Statutes 1, p. 245). In accordance 
with this principle it was held in the case of Stowell 
v Lord Zouch, Plowd. 365, where a statute declared 
“that all bailiffs and receivers who, in passing their 
accounts, shall be found in arrears may be committed 
to jail,” an infant bailiff or receiver was not included, 
because at common law an infant was not liable for 
such cause, and that an alteration of the common 
law was not to be presumed, in order to make him 
liable. See also 9 Bac Abr. 249, 250; Reniger v. 
Fogassa, Plowd. 13; Partridge v. Strange, id. 88; 
People v. Butler, 3 Cow. 347. So, also, on the same 
principle it was held in the case of White v. Wager, 
25 N. Y. 328, in construing section 3 of act of 1848, 
as amended by act of 1849, which allows any married 
female to convey and devise real and personal prop- 
erty in the same manner and with the like effect as 
if she were unmarried, that the common-law rule in 
relation to conveyances between husband and wife 
was not altered, although the language of the statute, 

literally interpreted, was sufficiently comprehensive 
to include such conveyances. Seealso Smith v. Smith, 

15 How. Pr. 165; Winans v. Peebles, 32 N. Y. 

423. It is well said by Mr. Justice Foster in Freethy 
v. Freethy, ‘that no authority has been given to the 

husband, by this or any other statute, to sue his wife 

for any injury to his person or character. And are 
we to presume that the legislature intended to give 
such action to the wife alone ? 

The statutes 1848, 1849, 1860 and 1862 have been 
called enabling statutes, conferring extensive and im- 
portant privileges upon married women, and tending 
to equalize the condition of married people as to their 
property, by adding privileges to the wife taken from 
the husband. They conferred nothing on the hus- 
band. As to him the common-law rules remain un- 
altered. His disability to sue his wife for personal 





torts is just as great as before these statutes were 
passed, for, while the statute by its strict letter enacts 
that “any married woman may bring and maintain 
an action in her own name, for damages against any 
person or body corporate, for any injuries to her per- 
son or character the same as if she were sole,” yet, 
there is not a syllable in the statute which confers 
the same privilege upon the husband. If it was the 
intention of the legislature to equalize the personal 
and property privileges of husband and wife, it is 
hardly to be presumed that a right would have been 
conferred on the wife which is denied to the husband. 
Yet if it be true that the language above quoted per- 
mits a wife to maintain an action against her husband 
for personal torts committed by him, the husband is 
as remediless for personal torts committed by her as he 
ever was. It is quite evident, then, that the legisla- 
ture simply intended, so far as personal torts are con- 
cerned, to secure the wife what the common law gave 
her husband and denied her, a right to sue at law as 
if she were sole, as if she had no husband to. sue for 
her. 

So far as the property qualifications are concerned, 
the question is more difficult. 

The language of the statute is, “ any married woman 
may, while married, sue and be sued in all matters 
having relation to her property, in the same manner 
as if she were sole.” It will be observed at the out- 
set, that the language above quoted does not, except 
by implication, authorize the maintenance of actions 
between husband and wife “ in all matters having re- 
lation to her property,” as distinguished from her per- 
son and character. It does not ever express, as does 
that portion of the section referring to her person and 
character, that she may, while married, sue and be 
sued by any person in all matters having relation to 
her property, and while the language of the statute is 
comprehensive enough to include the right to sue and 
be sued by the husband at law in all matters relating 
to her property, yet in view of the principle, that 
statutes are not presumed to alter the common law 
otherwise than as expressed in the act, it is by no 
means clear that the right was in fact conferred. 

It is to be noticed, too, that the statute in confer- 
ring upon married women the right to sue and be 
sued in all matters relating to her property, and to 
maintain an action in her own name against any per- 
son for any injury, gives her that power “‘ the same as 
if she were sole.” While the legislature intended, no 
doubt, to confer upon married women the legal rights 
of unmarried women in respect to suits at law affect- 
ing their person, property or character, it by no means 
is a necessary inference that they could sue and be 
sued at law by their husbands “in all matters having 
relation” thereto. “By assimilating the case of a 
wife,” says Judge Denio, “to that of an unmarried 
woman, the legislature merely meant to say that she 
should have the same power as though she were not 





under the disability of coverture” conferring upon 
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married women the right to sue and be sued as if 
they were femes sole, would seem in fact to negative 
the right to sue and be sued by their husbands, as no 
such question could possibly arise in respect to a 
feme sole. If married women have now, by the 
statute, the simple right to sue and be sued as if they 
were sole, the common-law rule, in respect to the dis- 
ability of husband and wife to maintain actions at law 
against each other, is still in force. 

But beyond the question suggested by an examina- 
tion of the statute itself, there are considerations of 
public policy arising out of the particular sanctity of 
the marriage relation and the unity of husband and 
wife, which enter into the determination of the ques- 
tion under consideration, and these questions have 
met with careful examination by Justices Hogeboom 
and Potter in the cases of Longendyke v. Longendyke 
and Perkins v. Perkins (rendering it unnecessary to re- 
examine them here), in which the learned justices 
reached the conclusion, that to permit actions at law 
between husband and wife was against the policy of 
the law, and tended most strongly to destroy the 
identity and unity of husband and wife and opened a 
pathway to unhappiness and discord. 

The question has also been examined by the Supreme 
Court of Pennsylvania, under statutes similar to our 
own in the case of Diver v. Diver, 56 Penn. 109, in 
which it was held (Justice Strong delivering the 
opinion), that actions at law between husband and 
wife cannot be maintained. Under the cases as they 
now stand, the question may be said to be an open 
one, entil it shall have been definitely passed upon by 
the Court of Appeals. . 

Tueron G. Srrone. 
a 


LATERAL AND SUBJACENT SUPPORT OF 
LANDS.* 


There are no adjudged cases in which it is really 
held that the owner of lands has an absolute right to 
the support of the adjoining lands for his land, on 
either side thereof, or to the support of the minerals 
or soil beneath the surface, where there are two free- 
holds in the same estate, one in the surface, and the 
other in the minerals, unless such support is necessary 


to prevent injury to his land from falling away. In- 
stead of an absolute right of support, the rule estab- 
lished by the cases seems to be, that every land owner 
has a right to have his land preserved intact, and that 
an adjoining owner excavating upon his own land is 
subject to this restriction, that he must not excavate 
his soil so near to the land of his neighbor that his 
neighbor’s soil will crumble away under its own 
weight and fall upon his land. But, if the nature of 
his neighbor's soil is such that, by the force of its own 
coherence, it will and does sustain its own weight 
and remain intact, an adjoining owner may excavate 





* Sueeset by Mr. H. G. Wood, from se text of his forth- 
coming work on “ The Law of Nuisances 





to the very extremity of his line, and no action lies 
therefor.* Therefore, there cannot be said to be an 
absolute natural right of support ; for if that were so, 
it would exist as against every species of soil, and the 
withdrawal of the neighboring soil, whether attended 
with damages or not, would be actionable as an injury 
to a right. 

The rule may then be stated thus: Every land 
owner has a right to have his soil preserved intact, as 
against its own weight and the ordinary effects of the 
elements ; and an adjoining owner who excavates so 
near to the line of his neighbor’s land as to cause the 
same to crumble or fall away, is liable for all the 
damages ensuing therefrom; but if the character of 
the adjoining soil is such that it will and does sustain 
its own weight, and the natural pressure thereon, by 
the power of its‘own coherence, without the aid of 
the support of the surrounding soil, the adjoining 
owner may remove his soil without liability to dam- 
age. No damage is recoverable, except for the actual 
disturbance of the integrity of the soil. There is no 
such thing recognized by the law as an absolute right 
of support. But there is a qualified right, and that is, 
that every man is entitled to have his soil left intact, 
and that no removal of the adjoining soil can be made 
so as to disturb the integrity of the soil of others. 
There are many cases in which there is much loose 
dicta, to the effect that every man has a right to have 
his soil supported by the adjacent soil, and that this 
an incident to the land, as a right of 
property neccessarily and naturally attached to the 
soil,” but there is no case in which the actual judg- 
ment of the court is not in direct opposition to this 
dicta. The case of Wilde v. Minsterley, which is re- 
garded as an authority for the doctrine of support, is 
a full authority for the opposite doctrine. In that 
case it is said: “If A, seized in fee of land next ad- 
joining the land of B, erect a new house on his land, 
and part of the house is erected on the confines of his 
land next adjoining the land of B; if B afterward 
digs his land near the foundation of the house of A, 
whereby the foundation of the house and the house 
itself falls into the pit that B has dug, still no action 
lies at the suit of A against B, for this was the fault 
of A himself, that he built his house so near to the 
land of B; for he could not by his act hinder B from 
making the most profitable use he could of his land. 
15 Car., 1 B. R., Wilde v. Minsterley. Route, in stat- 
ing this case, says: “ But semble, that a man who has 
land next adjoining to my land, cannot dig his land 


* Wilde v. Minsterley, 15 Car., 1 B. R. Pasch, -— ; Tarrand 
Marshall, 19 Barb. (N. Y. Sup. Ct.) 380; Tarrand v. Mar- 
shall, 21 id. 409; McGuire v. Grant, 1 Dutch. (25 N. J.) 356; 
Richardson v. Vt. C. R. R. Co., 25 Vt. 465; Thurston - Han- 
cock, 12 Mass. 220; Shrieve v. Stokes, 8 B. Monr. (K 

Moody v. McClelland, 39 Ala. 45; Bononie v. Backhouse, L. 
.8 ; aa phreys Vv. Brogden, 12 Q. B. 739; 1 E. L. & 
Veith, 2 Allen (Mass.), 121; _Callendar Vv. 
- (Mass. )-——; LaSala v. Holbrook, 4 Paige’s Ch. 
(N. Y.) 169; Panton v. Holland, 17 Johns. (N. Y.) 92: ny 4 
v. Bulwinkle, 5 Rich. (S. C.) 511;, Solomon y. Vinters hy . 
as. Ca 585 Smith v. Shackerash, S. R. (1 C. B.) 564; El- 
ott v. N. E.R. R. Co., 10H. L. 34 NV. B. RR Co. v, Elliott, 

jp tot & H. 146 ; Rawbotham v. Wilson, 8 E. & B. 123. 


right exists as “‘ 
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so near to my land that thereby my land shall fall in- 

to his pit; and for this, if an action were brought, it 
would lie.” Now, Lord Campbell, in Wyatt v. Har- 
rison, 3 Barn, & Ad. 871, in referring to this dicta, treated 
it as an authority for the doctrine of support, and it 
has ever since been referred to as sustaining that 
doctrine. But it cannot ever be tortured into any 
such signification. It simply asserts the doctrine that 
every person has a right to have his land left intact, 
and that an adjoining owner cannot excavate his own 
land when, by so doing, he interferes with the integ- 
rity of his neighbor's soil, by letting it into his pit. 
He does not say that A may not dig in his own land 
up to the line of his neighbor's land, if he can do so 
without letting down his neighbor's land, but that he 
cannot do so, so as to let it down, leaving the fair in- 
ference to be drawn that he may dig with impunity 
when the nature of the soil is such that it will stand 
intact by the force of its own coherence. But we 
only refer to this case and Rote’s dicta, because it is 
regarded as the basis of the law of support as a natu- 
ral right. We do not need to go back to the reign 
of Charles I to find that no such right exists, except 
as has been before stated. 

As illustrative of the utter baselessness of the right 
to the extent that is given it by the dicta of the courts, 
we will take the case of Zarrand v. Marshall, 19 Barb. 
380, and 21 id. 409. That was an action for an injunction 
seeking to restrain the defendant from removing the 
support from the plaintiff's land, by excavating upon 
his own land within a certain distance on either side 
thereof. A preliminary injunction was granted as 
prayed for in the complaint. The question was argued 
before Harris, J., at special term, and that learned 
judge, in a very able opinion reported in the 19th of 
Barbour, sustained the plaintiff's right to the support 
of the defendant’s land, but modified the injunction 
so as to restrain the defendant from excavating upon 
his land so as to injure the land of the plaintiff. The 
learned judge said: ‘TI think the injunction should 
be so modified, as only to restrain the defendant from 
excavating or removing any soil from any land ad- 
joining the plaintiff's premises which shall cause the 
plaintiff’s land, by reason of the withdrawal of the 
lateral support, to fall away or subside,” and the in- 
junction was thus modified, thereby leaving the de- 
fendant to excavate every inch of his own land, if he 
could do so without letting down the plaintiff’s land 
or causing its subsidence. Recognizing clearly, not 
an absolute right on the part of the plaintiff to sup- 
port for his land from the land of the defendant, but a 
qualified right of support, if necessary, for the protec- 
tion of the integrity of his soil in its natural condition, 
and leaving the defendant at liberty to withdraw this 
support if he could do so and still leave the plaintiff's 
premises intact. Upon an appeal to the general term 
the judgment of the lower court was sustained, 
Wright, J., among other things, saying: “The right 
to lateral support is regarded as an incident to the land ; 











a right of property necessarily and naturally attached 
to the soil * * * The defendant is engaged in 
converting the earth that is removed into brick. He 
may do this provided that he interferes not with the 
paramount right of others to the possession and en- 
joyment of their property, or the natural right which 
they possess to have their land surrounded and pro- 
tected by the adjacent soil.” But mark the inconsist- 
ency. He speaks of the right to have their lands sur- 
rounded and protected by the neighboring soil, as a 
paramount right, but in the very next sentence he 
says: “He may thus use his own, but if the conse- 
quences are that he injures the plaintiff by such use,” 
not by taking away the support from his soil, if it 
will stand by the power of its own coherence, “ but 
by causing the lands of the latter to subside and fall 
over on the defendant’s land, an action may be sus- 
tained for the damage sustained by the subsidence.” 
Still further on he says: ‘ We entertain no doubt of 
the power to restrain the defendant from excavating 
or removing any soil adjoining the plaintiff’s premises, 
which should cause the plaintiff’s land by reason of 
the withdrawal of its lateral support. to fall away or 
subside.” Thus it will be seen, that while there is 
much said in this case about the natural right to have 
land surrounded and protected by neighboring soil, 
and about this right being a right of property neces- 
sarily and naturally attached to the soil, it is in fact, 
by the actual decision and judgment of the court, 
held, that no such right exists as a natural right, but 
only exists when the removal of the neighboring soil 
will disturb the integrity of the adjoining land, and 
let it inupon the land excavated. In Za Sala v. Hol- 
brook, 4 Paige’s Ch. (N. Y.) 167, Chancellor Wal- 
worth says: “I have a natural right to the use of 
my land in the situation in which it was placed by 
nature, protected and surrounded by the soil of the 
adjacent lots. And the owners of those lots will not be 
permitted to destroy my land by removing this natural 
support or barrier. Thus it is laid down by Rolle, 
that I may sustain an action against a man who digs 
a pit on his own land so near to my lot that my land 
falls into his pit.” Thus the learned chancellor, in 
defining the right of support, and an actionable injury 
thereto, defines it as being such a protection for his 
soil as will preserve its integrity and prevent its fall- 
ing into an adjoining excavation. An examination 
of all the cases upon this point will show this to be 
the extent of the right.* Cases of subjacent support 
are controlled by the same principles as those of 
lateral support, of which Humphries v. Brogden, 12 
Q. B. 739; 1 E. L. & Eq. 241, is regarded as the 
leading case, and it will be seen by an examination of 
the case that the court fully sustains the proposition, 
that the right of support is only to the extent neces- 





* Thurston v. Hancock, 12 Mass. 220; McGuire v. Grant, 1 
Dutch. (25 N. J.) 356; Vermont Central Railroad Co. vy. Rich- 
ardson, 25 Vt. 465; Foly v. Wyeth, 2 Allen (Mass.), 121; Shrieve 
"a — 8 B. Monr. (Ky.) 453; Moody vy. McClelland, 39 

a. 45. 
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sary to prevent a fall of the land. That wasan action 
on the case for injury to the plaintiff’s lands by the 
removal of the minerals under its surface, so that the 
land subsided, cracked, and was materially injured. 
Lord Campbell, C. J., in a very elaborate opinion, re- 
viewed all the English cases bearing upon the ques- 
tion. He said: ‘‘ Where there are separate free- 
holds, from the surface of the land and the minerals 
belonging to different owners, we are of the opinion 
that the owner of the surface, while unincumbered by 
buildings and in its natural state, is entitled to have 
it supported by the subjacent mineral strata. Those 
strata,” he adds, ‘may of course be removed by the 
owner of them, so that a sufficient support for the 
surface is left; but if the surface subsides, and is in- 
jured by the removal of those strata, * * * an 
action may be maintained against the owner of the 
minerals for the damages sustained by the subsidence.” 
Thus it willbe seen that the degree of support, to 
which the owner of the surface is entitled, is such as 
will prevent the subsidence of his land, and although 
the court say that the owner of the surface “ is en- 
titled to the support of the mineral strata,” that never- 


theless this right is qualified by and confined to such 
a support as will preserve the integrity of the surface, 
and that if the nature of the surface is such that it 
will support itself independent of the minerals, the 
entire mineral strata may be removed and no action will 


lie therefor., Then in fact the surface owner is not of 
right entitled to the support of mineral strata, or any 
part thereof, unless it is essential to prevent the sub- 
sidence of the upper soil, and the law only gives him 
a remedy, according to the doctrine of this case, where 
damages are sustained by reason of a subsidence of 
or actual injury to the land. The following cases will 
be found to establish the same position.* 
———e-e—___—_. 
CURRENT TOPICS. 


Lord Moncreiff’s address at the Glasgow Congress, 
which we print elsewhere, has the merit of undertak- 
ing to subject Law to the test of practical utility, and 
also of suggesting reforms from the standpoint of one 
bred to a system of laws growing out of the Civil 
Law.: The disciple of the Common Law is taught to 
look with reverénce upon the laws and the precedents 
of the past, and it is usually necessary for him to take 
a long stride before he is able, without bias, to con- 
sider how far old law, under new circumstances, is 
calculated to promote the ends of justice. The com- 
mon-law lawyer is essentially conservative, and 
believes that a law once necessary to the protection 





* Wyatt v. Harrison, 3 B. & Ad. 871; Harris v. Ryding, 5 
Mees. wend Wels. (Exch.) 181; Rowbotham v. Wilson, 6 E. & B. 
593; Caledonia Railroad Co. v. Spud, 2 Macq. (Scotch) 449: 
Wakefield v. Duke of Buccluch, 4 Law R. “hol Cas.) 613 ; Hunt 
v. Peake, Johns. on (Eng.) 705 ; oot: nowles, 6 H. & 

454; v. Haines, 6 E. & B. house vy. } 22.4 
9H. L. C. 508; Snast Morton, 5 ar a B. vee Hilton v. Lord 
Granete, 5 Q! B. ind : Horm of Salishu ¥- Snes. a) ~ 
L. C. 692; Berkley v. i 5 C.B.(N. 8.) 79 ; Dugdale 
Ruhertson, 8 K. & J. 695 ¥. Bates, 34 L. J. (ch.)406, and 
indeed all the English sases are to the seme effec 





of liberty or the rights of private property can never 
be productive of any thing but justice. Lord Mon- 
creiff, bred to the Scotch Law, which, in all material 
respects, is an outgrowth of the Roman Law, is 
keenly alive to the narrowness of the English system 
and the conservatism of the English lawyers, and he 
discusses, with energy, various subjects that, in his 
view, need amendments. As Lord Justice Clerk, of 
Scotland, and asa jurist of great ability, his words are 
worthy of careful study. 


Among the questions discussed at the Glasgow 
Congress was that of the unanimity of juries, and a 
very great diversity of opinions was called out. Mr. 
Forsyth, Q.C, favored a majority verdict in civil 
cases, but insisted on unanimity in criminal cases, 
Sir Joseph Napier thought it would be wise, in civil 
cases, to allow a majority of the jury to prevail, pro-' 
vided the judge was satisfied with the conclusion; 
and in criminal cases he thought the time had come 
for giving up the requirement of absolute unanimity. 
Judge Peabody, an American, would not, in criminal 
cases, diminish the safeguards of the accused, but in 
civil cases he was opposed to both unanimity and to 
so large a number of jurors. Mr. Clark, Q.C., thought 
that, so far as the safety of the accused was concerned, 
juries might be abolished. He also opposed the 
present number as well as unanimity, and with him 
agreed Mr. Daniel, Q. C. Mr. Webster, Q. C., said 
that county court judges opposed unanimity in civil 
cases, but that those experienced in criminal cases 
favored unanimity. The preponderance of opinion 
was clearly against unanimity in civil cases and in 
favor of it in criminal cases. The question is gradu- 
ally forcing itself upon the attention of jurists, both 
in England and in this country, and the time is likely 
not far off when legislation will be had upon it. 
Some of the reformers, like Judge Peabody and Mr. 
Clark, are, however. inclined to do too much at once. 
It would be quite enough, as an experiment, to pro- 
vide for a majority verdict in civil cases without 
reducing the number of jurors. 


The General Term of the First Department appears 
to be in considerable doubt as to the effect of a mar- 
riage in another State, by one residing in this State 
and against whom a divorce from a former marriage 
has been here granted. It has just rendered an opin- 
ion in a case arising out of the following facts: John 
Marshall was divorced from his wife, by the courts of 
this State, on her petition, and was, by law and the 
decree, interdicted from marrying again. Subse- 
quently, and while still a resident of this State, John 
married again in Pennsylvania, and now brought suit 
for a divorce from his second wife. Judge Westbrook 
wrote an opinion to the effect that the marriage in 
Pennsylvania was no marriage, therein agreeing with 
the decision below. Judge Daniels dissented how- 
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ever, holding that the marriage was not void, saying 
that to hold otherwise would be substantially to give 
the petitioner all he asks, and to enable him to escape 
the penalty of his wrong-doing. Judge Davis con- 
curred with Judge Westbrook, but thought that the 
case would better go to the Court of Appeals. We 
presuine the brief abstract from which we take this 
statement, does not correctly hint at Mr. Justice 
Daniels’ reasons. 


The Bar Association of New York referred to a 
committee the question whether or not it should take 
official action in regard to the Constitutional Amend- 
ments. The committee reported on Tuesday against 


taking such action, on the ground that such action- 


“is not within the design of its incorporation, and is 
not advisable.” 


Chief Justice McKean, of Utah, really has a hard 
time of it; but then we presume he enjoys it, as he 
has much of the militant in his temperament. Re- 
cently the Salt Lake Herald published an extract 
from another paper, intimating that the Chief Justice 
had appropriated a couple of mines to his own use, 
and expressing its (the Herald's) regret that it could 
not defend him. The next day Judge McKean, while 
holding court, sent for the grand jury and read to 
them the Herald article. He then charged them to 


inquire into the truth of the statement, and, if they 


found it to be true, to indict the Chief Justice, but if 
they found it to be untrue, then to indict the editors 
and proprietors of the paper. This is, we believe, the 
second time that Judge McKean has thought fit to 
pursue this course since he has been on the Utah 
bench. The first time was in behalf of his associate, 
Hawley, when an indictment was obtained against 
the same paper; but the United States Supreme 
Court seems to have upset their reckoning that time. 


————_+-e—___——_ 
NOTES OF CASES. 


Worthington v. Scribner, 100 Mass. 487, is a case 
of considerable current interest, especially to that 
somewhat numerous class of individuals known as 
“informers.” Worthington, an importer of books, 
brought action against Charles Scribner, the New York 
publisher and others, for maliciously and falsely repre- 
senting to the Treasury Department of the United 
States, that he, Worthington, was intending to defraud 
the revenue; in consequence of which representation 
the treasury department caused Worthington’s books to 
be seized. The plaintiff filed interrogatories, inquiring 
of the defendants whether they did not make such 
representations to the department, and asking just 
what they were. The court held, that the defendants 
need not answer, because communications of the kind 
are privileged in the sense that the government has 
an interest in them and that, without the consent of 
the government, the defendants could be neither re 





quired nor permitted to divulge them. These “State 
secrets” have been very jealously guarded by the 
courts, especially those pertaining to the revenue. 
In Attorney-General v. Briant, 15 M. & W. 169, it 
was not allowed to ask a witness on cross-examina- 
tion whether he was the informer, and to the same 
effect are Robinson v. May, 2 Smith, 3; Home v. Ben- 
tinck, 2 Brod. & Bing. 130; Dawkins v. Rokeby, L. 
R., 8 Q. B. 255, and Earl v. Vass, 1 Shaw, 229. In 
United States v. Moses, 4 Wash. C. C. 726, which was 
a trial for counterfeiting, the officer who made the 
arrest was not permitted to divulge the name of the 
informer, it being regarded as against public policy. 


The meaning of the word “heirs” in bequests of 
personal property has been much discussed, and the 
rule resulting seems to be that the meaning must be 
governed by the intent of the testator, if that can be 
clearly made out, that is, that it means “ heirs” strictly 
and not distributees, if that appears to be the intent. 
De Bouvoir v. De Bouvoir, 3 H. L. Cas, 524; Roote’s 
Case, 1 Drew & Sm. 228; Loring v. Thorndike, 5 
Allen, 257; but on the other hand, where there is no 
such clear intent, the word “heirs” in wills of per- 
sonalty is held to refer to distributees or representa- 
tives. Houghton v. Kendall, 7 Allen, 72; Morton v. 
Barrett, 22 Me. 257; Mace v. Cushman, 45 id. 250, 
In Sweet v. Dutton, 109 Mass. 589, A, by deed, con- 
veyed her property to a trustee in trust to pay the 
income to her during her life, and on her death to 
transfer it as she by will should appoint, or, in case 
of her dying without will, then to her “ heirs at law.” 
A died intestate. The trust property was personalty, 
and the court held that the definition of the term 
“heir,” as given in bequests of personalty, should be 
applied to such a deed of trust, and that the husband 
of A was, therefore, entitled to the trust fund instead 
of her child. 





+ 
oo 


LEGAL REFORM AND THE SOCIAL SCIENCE 
CONGRESS. 


Lord Moncreiff, the President of the Jurisprudence 
Department, read the following address, on Septem- 
ber 30th: 

There are two points of view from which jurispru- 
dence is generally regarded. One, that from within, as 
she appears to the priests of the sacred temple of jus- 
tice, who venerate even her most trivial rights, and 
guard her mysteries from the profane. That is the 
professional aspect of the science. The reverse of the 
picture is the appearance she presents to the unwilling 
votaries who are forced to do homage at her shrine— 
to whom she seems arrayed in motley robes, addressed 
in an unintelligible jargon — issuing incoherent man- 
dates, and making little but a lottery of strife. Indis- 
charging the duty you have imposed on me to-day, I 
shall not represent either class. For those who ad- 
minister the law it is immutable. That which has 
been is that which shall be, and should be. The per- 
fection of the science—which never can be perfect 
until mankind is so, and then it might be dispensed 
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with — is that its precepts should continue as they have 
been, and the judge is condemned if the ancient land- 
marks areremoved. When new occasions arise the old 
occasions must be invoked to solve them, and the old 
maxims and the old formularies must be sought for at 
the fountain-head. But while law in its own eyes is 
immutable, time, the devourer of all things, even of 
law, changes those objects for which alone law exists, 
silently abraiding surfaces, effacing features, raising 
land here, submerging it there, until the end and pur- 
pose which the law was made to serve has disappeared 
altogether, or is so altered in its incidents and its sur- 
roundings as perhaps to invert the effect of its pro- 
visions. This is a process in constant and daily opera- 
tion, and one which the administration of the law is 
powerless to prevent or provide for. It is a process 
also which lawyers are slow, and perhaps unwilling, to 
see. It is hard to learn the law as it is without being 
obliged to look beyond its confines, and to note how 
far it squares with the times. So an aggrieved com- 
munity wait until the current of legislation sets in 
toward the future, and, taking warning by the past, 
provides for increased equity and security. But legis- 
lation limps with a very tardy foot. The dull ear of 
the goddess must be long invoked and hetacombs of 
injured suitors must be sacrificed on her altar before 
she relents and redresses. It would almost seem in some 
instances that as social relations and customs change, 
ingenious subtleties and devices are restored to enable 
courts to apply rules which were meant for one pur- 
pose to another for which they were not meant, and to 
use them to solve combinations of fact of which the 
makers of the law never dreamt. But when the in- 
genuity of lawyers and courts of justice has effectually 
surmounted, by subtle analogy, the difficulties of a case 
unprovided for, arise forthwith suckers and shoots 
innumerable from this new root, the original ‘subtlety 
being in its turn adopted as a principle from which 
new deductions are to be made, until the luxuriant 
foliage entirely obscures the ancient stems, and we 
wander in impenetrable thickets. The true principle 
on which this inevitable tendency of judicial systems 
ought to be counteracted is by bringing the law as it 
stands to the test of public utility, and inquiring how 
far, in the existing state of social and private interest, 
it is calculated to promote justice in the average or 
greater number of instances in which it is likely to be 
applied. For a law may have been admirable, or in- 
deed essential to the protection of private right, when 
it was made, and yet, as I have said, productive of 
nothing but injustice now. The question always ought 
to be, whether the evil it was intended to prevent, or 
the benefit it was intended to confer, is sufficiently 
general, important, frequent or universal, to compen- 
sate for what may be sacrificed. This may be so at one 
time. At anotherthe reverse may be true. The evil 
which was dreaded may have become a thing of the 
past. That which was surrendered to avert it may 
have increased tenfold in magnitude and importance. 
Herein lies one great hindrance to the intelligent 
amendment of the law. However manifest the incon- 
gruity may be, however heavy the counterpoise of the 
opposite scale, courts of law must hold the balance 
blindly, and add the weight of authority and tradition 
to bring the lighter to prevail. Nay, I should not be 


candid were I not to say that the necessity in the actual 
administration of the law of shutting out considera- 
tions of expediency or genera] utility, has a tendency 
to induce practical oblivion of this element, or a very 





narrow or partial appreciation of it. Thus when any 
alteration of an existing law is suggested, it is sure to 
be met by reference to possible cases in which the 
change would be inconvenient and unjust, and the 
critic thinks that this object will be attained should he 
succeed in demonstrating that this would be the result. 
But nothing can be more shallow or inconclusive. 
Every law is essentially inconvenient and unjust; that 
is, in some possible phase of its operation. The ques- 
tion for a philosophical jurist is, which state of the law 
will prove the most beneficial in the greatest number 
of cases; and that question once solved, possible in- 
stances of hardship are mere nightmares, which an 
enlightened legislator must entirely disregard. Thus 
the evils of which become gradually incrusted on any 
system of law, and which it is the object of the amend- 
ment of the law to remove, arise mainly from the ex- 
aggeration of elements sound in themselves, but which 
either from original defect or through change in the out- 
ward condition of the community, have lost their true 
proportions, and incumber and overshadow the more 
healthy vegetation. Some of these I propose shortly 
to illustrate. Many laws were originally framed, not 
merely to secure special interests, but to guard against 
special dangers, and in compliance with prevalent 
apprehensions. Take, for example, the fear of civil 
despotism and oppression — a noble element in any sys- 
tem of jurisprudence, and one eminently characteristic 
of the law of England. In that respect the jurispru- 
dence of England stands pre-eminent — the subject's 
personal freedom; the coroner’s inquest, that murder 
might not go unpunished; the grand jury, that the 
innocent might not be prosecuted; the unanimity of 
juries, to avert unjust conviction and private prosecu- 
tion, lest the lieges should be sacrificed to arbitrary 
and tyrannical measures on the part of officers of the 
crown. England renounced and declaimed the au- 
thority of the Roman law, and by consequence the 
authority of all the continental systems built on that sta- 
ble foundation. It was the law of despotism—that was 
enough. Its illustrations dealt with men and women as 
chattels, articles which might be the subject of mercan- 
tile transactions, which might be sold or bequeathed. 
That could be, in the judgment of the founders of Eng- 
lish jurisprudence, no law for the free soil of England; 
and so, without any extraneous aid, renouncing partici- 
pation in asympathy with the jurists of other nations, 
the labors of many generations of great and fearless 
men have built up a legal fabric out of materials found 
on English ground alone; rude at first, but massive 
and permanent, and now closely welded into harmony 
by the ability of her courts and the transactions of the 
greatest commercial nation in the world. Yet the 
result attained has been reached at no small sacrifice. 
The isolation of the law of England among European 
systems is a disadvantage; the entire singularity of 
the language it speaks, of axioms it acknowledges, of 
the paths which it travels, unquestionably fetters and 
limits its range. The results arrived at, I admit, are 
not materially different from those to which the old 
Roman road would lead; but there are so many in- 
genious and painful divergencies made in order to 
avoid the beaten track as to puzzle a cosmopolitan 
jurist to comprehend bow he and his English friend 
ever reached the same terminus together. With all 
the unfeigned respect and admiration which I feel for 
the law of England, in some respects not lessened but 
heightened by the bold independence and originality of 
its course, I cannot consider it as any thing but a mis- 
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fortune that they should deliberately cut themselves 
adrift from the stores of the most learned men 
of the most civilized nations of the world, and 
from results deduced on the most enlarged and 
philosophic views of the varied and possible re- 
lations of man to man. However able their jurists 
and however distinguished their judges, they could 
not fail to reap benefit by being brought into con- 
tact with minds not less able, and with the systematic 
exposition of legal principle harmonized through the 
wide experience of many generations. I speak on this 
question as a Scotch lawyer, remembering that I speak 
in the presence of English lawyers. Our Scottish 
system apart from what it has borrowed from England, 
is simply a branch of the great European family. It 
has little which is indigenous. Principles and phrase- 
ology which sound strange in English ears would have 
been quite familiar in those of Voet, or Pothier, or 
Savigny. If the question were of the assimilation of 
our law to that of France, or Germany, or Italy, the 
task would be easy. It is true that we in Scotland feel 
most the inconvenience of the special and peculiar 
system which prevails on the other side of the Tweed, 
and, great as is my desire to see the two systems as- 
similated, I see only one course by which that end 
might be to some extent accomplished, and it is one 
which to my mind has other reasons to recommend it. 
Many years ago I sat as a member of the Statute Law 
Commission, the object of which was partly to provide 
for the abrogation of obsolete statutes, and partly to 
see whether those which were in full operation could 
be consolidated by new enactment. The commission 
bore some fruit as regarded the first of these; but it 
had not gone far before I became persuaded that the 
second was substantially impracticable. Statutes 
which have been long the subject of judicial interpre- 
tation often become deflected from the original and 
primary meaning of their words, a result which it may 
be equally impossible to express in a new statute, 
either by the old words or by new ones. There is only 
one remedy for the voluminous obscurity of the stat- 
ute book, although, as yet, lawyers are unwilling to 
allow or adopt it —I mean codification, a compendious 
statement of legal results, without regard to the steps 
by which they are reached. I have no idea that we 


shall ever see so gigantic a work undertaken as a code 
. 


of the laws of these kingdoms. A code ora digest is 
the work of an arbitrary government. How a bill 
framed for this object would ever get through a com- 
mittee it is difficult to see. We should not, I think, 
attempt to commence on so ambitious a scale. But I 
see no reason why certain portions of the law might 
not at once be subjected to that process. Take, for 
instance, the department of mercantile law, the law 
of bills of exchange, of insurance, of sale, and other 
more common contracts, might, without much diffi- 
culty, be separately codified ; and in the course of that 
process it would be open to adopt what seemed the 
most desirable provisions of either system, or of any 
system. Lawyers are apt to exaggerate the importance 
of what is termed legal principle. In many of the 
most controverted questions it is of little moment to 
persons who contract which way they are solved, pro- 
vided they know how they are to be solved before they 
contract. I see in this direction, and this direction 
only, a way to extricate ourselves from the anomaly, a 
most inconvenient and serious one, especially in the 
south country, of having two systems of law applicable 
tu the same mercantile com munity. I believe all that 





is needed for this work is a serious and practical com- 
mencement, and, if I may take the liberty of making 
the suggestion, I know of no work more suited to this 
association for the amendment of the law than the 
preparation of a specimen code on one or other of the 
subjects I have indicated. I should have more hope 
from the voluntary effort of a committee of this soci- 
ety than from any commission which could be ap- 
pointed. The specimen might never become daw, but 
it would show law-makers how it might be done. 
Doubtless lawyers would mourn over the loss of those 
cherished refinements by which their results were 
reached, and would chafe at being chained to a few 
peremptory words; but the gain to the public would 
be incalculable. In Scotland, especially, the gain 
would be great, for even when the law of England was 
adopted we should obtain the results, often most en- 
lightened and salutary, without being weighted with 
the subtle, and sometimes questionable, reasoning by 
which they were attained. I might find another il- 
lustration of the effect of social change in removing 
the apprehensions on which laws have proceeded in 
those which have sprung out of the fear or distrust of 
the people. To enter on the political phase of this 
question would be entirely beyond the province of my 
duty here. Yet the enlightened jurist will mark with 
satisfaction how social progress and the spread of in- 
telligence have broken down the rough and coarse 
barriers which a ruder age set up against popular li- 
cense, partly, no doubt, from a sounder view of pub- 
lic justice and experience, but partly also, and mainly, 
because the times have outgrown the danger. One 
class of laws, which to a certain extent may fall under 
this category, I should have been tempted to enlarge 
on, but I tind the subject too nearly allied to political 
feeling to do more than allude to it— I mean what are 
termed the labor laws, a subject which in the present 
day excites a lively and natural interest, and which is 
well worthy the attention both of the philanthropist 
and the jurist. Another class of laws is founded on 
fear of fraud, an element which runs through much of 
the history of the Scottish system, and a good deal of 
which still remains in it. Ido not mean to question 
the soundness of the views on which several of these 
provisions proceed; but in some aspects of their opera- 
tion they appeared in former times, and perhaps to a 
certain extent they appear still, to favor the principle, 
that it is better that twenty honest men should be 
cheated according to law, than that one rogue should 
succeed. The tendency is to exclude the light for fear 
of fraud, forgetting sometimes that darkness may favor 
fraud, and that light may detect it. Thus the whole 
of that category of the law of Scotland which limits 
proof to the writ or oath of the party, seems to assume 
that the limitation is in favor of the interests of truth, 
and that a wider inquiry into facts would lead to error, 
and favor fraud. For instance, trust can only be 
proved by the writ or oath of the alleged trustee, a law 
introduced after the troubles in the 17th century, when 
estates were conveyed from one to another of the 
family, as Cavalier or Roundhead had the upper hand. 
The allegations that land-rights were truly held in 
trust became so numerous and so troublesome that the 
litigant alleging trust against an enfaire title was re- 
stricted to prove it by the writing or the oath of his 
antagonist. At that date, probably, the law was salu- 
tary, but the danger of these frauds has departed, and 
left the law behind it. So, payments of money cannot 
be proved by witnesses, nor can want of value for a 
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bill of exchange. In all these cases the only real posi- 
tion is, not whether in some instances proof by wit- 
nesses might aid a fraudulent desire, but whether, in 
the majority of instances, the truth is best established 
by excluding or by admitting such testimony. So 
much of laws based on apprehension or fear. I pro- 
ceed to a second class — namely, laws resting on imper- 
fect or exaggerated distinctions. The first instance 
which naturally occurs is the distinction which pre- 
vails in England, and in English-speaking communities 
only, between law and equity. This is too obvious an 
instance of my general proposition to require me to 
enlarge upon it. There is no distinction between law 
and equity, in any philosophical acceptation of these 
terms, for equity is the basis of law. Law, divorced 
from equity, is a monster which could have no place 
in any system of jurisprudence. But the truth is that 
in England the distinction is not truly expressed by 
the nomenclature. It is not one between either the 
subject-matter or the objects of jurisprudence, but 
one solely of courts and jurisdiction — not what the 
right is or what the remedy shvuuld be, but solely from 
what tribunal redress can be given. It never could 
have arisen save from the jealousies of co-ordinate 
courts, and the distinction can only be arrived at by 
confining the terms within arbitrary rules which de- 
prive them of their primary meaning. No other sys- 
tem, ancient or modern, ever made such a partition, as 
far as I know. The enlightened legislation of last 
year — to be completed, [ hope, next year — terminates 
the reign of this anomaly, as far as theory goes; but 
there has sprung up around each of those divisions so 
strong a growth of distinctive principles and formu- 
laries, in the course of centuries of able administra- 
tion, that it will take many years before the rival 
camps will effectually unite. Probably they never 
will until their mutual technicalities are merged in a 
code. Itis more in accordance with my present ob- 
ject to refer to a very familiar and well recognized dis- 
tinction which prevails in all European jurisprudence 
—I mean that between real and personal property, or, 
as we should call it, between heritage and movables. 
Of course, the distinction itself is not imperfect. There 
is a perfect distinction between that which the owner 
can carry about with him, and that which in its nature 
remains fixed. To some extent also this natural and 
physical distinction must vary the forms of transfer- 
ence and the evidence and nature of title. But we are 
apt to forget from long familiarity with artificial con- 
sequences of the division, that beyond this there is no 
philosophical distinction at all. Reasons of State or 
social policy or expediency may have created varia- 
tions, but these must rest either on their own intrinsic 
utility or on the effect of ancient usage and tradition. 
These are mainly to be found in forms of transfer, in- 
cluding attachment for debt and the rules regulating 
succession. I see by the report of a discussion which 
took place at the recent meeting of the British Associa- 
tion, that our distinguished countryman, Sir George 
Campbell, maintained that rights to land were not 
absolute, but limited rights in the person of the propri- 
etor. Historically, Sir George Campbell was quite right. 
Tn all the feudal countries the land was the property 
of the Crown, by right of conquest, and while these 
were obtained by subjects, by grant from the Crown, 
the Crown remained the landlord, while similar sub- 
ordinate rights might be created by the Crown vassal, 
all depending on the inherent right in the soil vested 
in the Crown as universa! superior. From the very 





superficial acquaintance I have with the land rights of 
Hindostan, I should be inclined to think that, in many 
districts at least, the ancient tenure was strictly feudal, 
and that the chief, the Zemindar, and the ryot answered 
as nearly as might be to the Crown vassal, sub-vassal, 
and cultivator withus. So far as land, from its nature, 
admits of separate and limited interests in its subsist- 
ing at the same time, this is a peculiarity inherent in 
the quality of the right. But in other respects the 
characteristics of the feudal relations in it are purely 
adventitious and artificial, not attaching to the subject 
of property, but to the mode of acquisition and the 
extent and interest in the property which is acquired. 
But is not this one of.those distinctions which time 
and circumstances bave reduced to a shadow; so much 
so that in England the substance of it has long vanished, 
and the very memory of it has perished, save in a very 
few surviving and exceptional traces? The proprietor 
is no longer a locum tenens for the Crown or for the 
public, he is simply proprietor. The purely feudal 
forms have lingered longer in this end of the island, 
but they have remained only as a very scientific and 
logical system of conveyancing, and, coupled with the 
thorough system of Registration of Deeds which our 
lawyers have always considered the bulwark of our law 
of real property, afford as secure and complete a series 
of titles to land as any country possesses. The fear of 
publicity, which is an element I might have included 
under the former head, has never disturbed the spirit 
of the lawyers or laud owners of the North, nor do I 
believe that any nation which enjoys a complete Regis- 
ter of Deeds, ever found the slightest element of incon- 
venience from this source to qualify its immense 
advantages. But the old forms were cumbrous and 
expensive, although precise and secure. When I aa- 
dressed this association thirteen years ago, I find, from 
the draught of the observations which I then made, 
that I had intended to express the opinion that the 
time had come when these feudal forms might be en- 
tirely abandoned; but on reflection I thought the 
proposition too sweeping, and simply indicated an 
opinion that the juridical mind was not yet ripe for the 
change. But time and public opinion, and the greater 
courage of my successors, have brought about a great 
and most salutary advance in this direction. I was, 
and am still, of the mind that the thorough measure 
proposed by Lord Young might, as regards its broad 
lines, have been adopted with safety and with benefit. 
Still I view with satisfaction the important measure, 
modified as it is, which was passed last session in the 
hands of the present Lord Advocate, and I consider it 
a most valuable installment toward the simplification 
of rights to land. While, however, much may still 
remain to be done in the simplification and cheapen- 
ing of the transfer of land—a subject my limits will 
not permit me further to discuss—I have no idea 
that any amount of legislation in that respect will 
ever have the effect of extending the property in 
land to the less wealthy classes, or of assimilating 
its transfer to that of personal property. What 
may be done in a new country, in which the value 
of land is inconsiderable, is another matter; but 
with us, among whom the value of land is rising every 
day, the nature of the property itself, and the old 
traditions and instincts of the country, will always 
require, in the forms of the transference of land, an 
amount of care and security not appropriate to per- 
sonal property. It is not the expense of acquiring or 
transferring land, but the expeuse of holding it, which 
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prevents the larger diffusion of this species of property 
— not the laws of the Statute Bock, but those of politi- 
caleconomy; and nothing but sumptuary laws entirely 
irreconcilable with the freedom of trade could accom- 
plish this result. As long as the return from land is 
less than the ordinary return from capital invested in 
trade or in ordinary marketable securities, the man 
who can afford to hold it at a sacrifice of income, must 
necessarily exclude the man who cannot; and no dimi- 
nution in the cost or difficulty of transfer will have the 
slightest effect in accomplishing any such result. 
While, however, I doubt if it will ever be practicable 
to place the transfer of land on the same footing as 
that of ordinary personal property, there is one direc- 
tion in which the distinction seems to be pushed to an 
extreme, and in which the law appears to be drifting 
into considerable confusion. The matter is somewhat 
technical, but in a large mercantile and manufacturing 
community, such as that in which I now speak, it has 
some features of considerable importance. I refer to 
the law relating to accessories and land. From the 
traditional and ancestral right to broad acres to the 
property of a few spinning machines, inclosed by old 
brick walls and driven by a steam engine put up yes- 
terday, and which may be taken down to-morrow, the 
transition would seem to be as just as can well be con- 
ceived. To extend the law of land-rights to a species 
of property as thoroughly personal in its own nature as 
a cart or wheelbarrow, seems a caricature of this legal 
distinction. No doubt proper accessories — things 
which are truly subordinate to the enjoyment of real 
property, and for that purpose are fixed to the soil— 
may become real by accession. But when the build- 
ing itself, the machinery, the moving power, are all 
parts of one machine, placed for the purpose of carry- 
ing on a trade or manufacture, and without the slight- 
est intention of altering the nature of the articles, it 
seems to me to be anexample of the grossest exaggera- 
tion to deal with these as if they savored of realty or 
were any thing but what they are, stock in trade. 
The anomaly becomes obvious and mischievous when 
it carries with it as a consequence the qualities of real 
estate in the matter of succession, so that if a trader 
who has invested his capital in machinery for the pur- 
pose of trade or manufacture, die unexpectedly, with- 
out a settlement, his family are exposed to the risk of 
the whole of the father’s means devolving on the eldest 
son, on the preposterous fiction that the whole is real 
estate. Ido not say that such would be the result; 
but the law approaches much too nearly to the confines 
of such an absurdity. The second adventitious or 
artificial result of this distinction rests in the law of 
primogeniture—the descent of the real estate to the 
eldest son in the absence of settlement by the owner. 
The abstract utility or justice of this state of the law 
—aremnant, doubtless, of feudalism —I do not now 
stop to discuss. Its practical importance, while the 
power of settlement remains, is not of the magnitude 
which theorists frequently represent it tobe. It seems 
to be one of those institutions so largely interwoven 
with the habits and associations of this country as, for 
the present at least, to be beyond the pale of contro- 
versy. Hardships it has, undoubtedly; but it has also 
fostered among the younger branches of landed families 
a spirit of enterprise and manly independence, which 
has largely tended to the prosperity and power of the 
nation. What I have to say or suggest on that subject 
may be embraced under my last subdivision — namely, 
imperfect or exaggerated analogies. The power of 





settling real etate, in this country, practically reduces 
the law of primogeniture as regards proper land estate 
within very moderate bounds, and, as I have already 
said, the rule is too firmly fixed among us to be open, 
at present at least, to question; all the more that the 
power of limiting the succession suffers restrictions 
very far short of perpetuity. The inconvenience of the 
law, practically, is much more felt in regard to those 
kinds of property for which it never was intended — 
house property in town, and similar subjects, which 
follow the soil by accession. Of these I have already 
spoken. While, however, I do not expect to see any 
alteration in this leading feature of the descent of land 
amongst us, I remain of the opinion that the right of 
settlement should not go beyond the first donee; in 
other words, that it would be beneficial to all classes to 
see the power of entail substantially abolished. If this 
power ever had beneficial results, they are all worked 
out long ago. I know no good which they effect. 
They retard the improvement of land, they impoverish 
the younger branches of the family without enriching 
the elder, they hang like a millstone round the neck of 
an heir in possession, they insensibly exaggerate what 
were molehilis of a debt until they overshadow the 
ancestral acres, preventing the useful application of the 
resources of nature and of science, in order that pos- 
terity may succeed and be crippled in its turn. It is, 
in my opinion, a stolid and blindfold policy. So far 
from preserving ancient families, it is the true secret 
of their destruction. I believe it will be found that a 
large amount of land in the hands of the great proprie- 
tors has descended from generation to generation in 
fee simple, and Iam quite certain that where it is so 
agriculture and enterprise have left their mark. Iown, 
therefore, that I should like to see entails abolished, 
the power of settlement only remaining. There are, 
no doubt, some interests in expectancy under the old 
law so close that it may be right to consider them; but 
that is a mere matter of time and of detail, which pre- 
sents no real difficulty in adjustment. Short of entail- 
ing land, the power of settlement seems entirely rea- 
sonable. It is remarkable that those who think other- 
wise, and lean to a constant subdivision of land, have 
never proposed to put any restrictions on the absolute 
power of a testator over his personal property. Yet 
the right legitim which we have borrowed from the 
Roman law has much more to recommend it than a 
perpetual subdivision of land. The highest develop- 
ment of the fertility of the soil can only be attained on 
a considerable scale. But there is no difficulty in the 
division of money, and I am inclined to think that on 
the whole there is reason and justice in the law which 
secures to younger children, unless they surrender it, 
a portion of their father’s personal succession. The 
last head under this chapter of my subject, and my 
last illustration, has reference to charitable bequests — 
a subject of no small interest in the present day, and 
one which affords many examples of the truth of some 
of the principles I have endeavored shortly to enforce. 
What are we to say of a mischievous or useless chari- 
table bequest? The law protects it, and, of course, 
while the law stands, must continue to protect it. But 
it is hard to say to which of the canons of useful or 
philosophical law it conforms. It is not adapted to 
the wants of the times, for the tide has ebbed from it 
and left it on the shore. There are no existing inter- 
ests which it promotes, because, as it is mischievous or 
useless, it can promote no interest. The will of the 
testator is in some sense a mere phantom, for he has no 
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present will. In many instances there is no reason to 
suppose that if he were here among us he would main- 
tain his bequest fora moment. All that can be said is 
that the integrity with which the law invests such 
bequests is an operative element in the action and pro- 
ceedings of men during their lives, and regulates the 
use which they make of their property, and that they 
would destroy their confidence in the law were their 
settlements liable to be disturbed. Nevertheless, in 
dealing with this question, while extremes should be 
avoided, and the intentions of the donors carried out 
as far as this can be usefully done, I find no legal prin- 
ciple, as I found no suggestion of reason, which should 
induce me to join in the cry of sacrilege at every at- 
tempt to turn such bequests into a fertilizing channel. 


——-_ ++ 
LOCAL OPTION LAWS UNCONSTITUTIONAL. 


SUPREME COURT OF CALIFORNIA. 


Ex PARTE WALL ON HABEAS CORPUS. 


Petition for habeas corpus. Decision rendered Sep- 
tember 28, 1874. 

The legislature of California passed an act “ to permit the 
voters of every —— or incorporated city to vote 
on the question of granting licenses to sell intoxicating 
liquors.” Held, that the act was void. 

McKinstry, J.— Under the act of March 18, 1874, 
“To permit the voters of every township or incor- 
porated city to vote on the question of granting li- 
censes to sell intoxicating liquors,’’ an election was 
held in the Fourth township of Contra Costa county, 
at which a majority of the votes were cast “against 
license.”’ 

The petitioner was afterward convicted of an al- 
leged violation of the law, as declared by the statute, 
and sentenced to imprisonment in the county jail. 

The power to make laws conferred by the constitu- 
tion on the legislature cannot be delegated by the leg- 
islature to the people of the State, or to any portion of 
the people. Houghton v. Austin, 48 Cal., present term, 
Barto v. Himrod, 8 N. Y. 483; Bank of Rome v. Vil- 
lage of Rome, 18 id. 38; Sturin v. The Town of Genoa, 
23 id. 429; Clark v. City of Rochester, 28 id. 605; Thorn 
v. Cramer, 15 Barb. 112; Bradley v. Baxter, id. 122; 
Parker v. Commonwealth, 6 Penn. St. 507; Common- 
wealth v. Quurter Sessions, 8 id. 391; Locke’s Appeal, 72 
id. 491; State v. Wilcox, 45 Mo. 459; Rice v. Forster, 4 
Harr. 479; State v. Copeland, 3 R. I. 33; R. R. Co.v. 
Commissioners of Clinton County, 1 Ohio, N.S. 77% 
People v. Collins, 3 Mich. 343; Santo v. State, 2 lowa 
(Clarke), 165; Geebrick v. State, 5 id. 491; State v. 
Beneke, 9 id. 203; State v. Weir, 33 id. 134; Maize v. 
State, 4 Ind. 342; Meshmeier v. State, 11 id. 482; State 
vy. Swisher, 17 Tex. 441; State v. Panker, 26 Vt. 362. 

Our government is a representative republic, not a 
simple democracy. Whenever it shall be transformed 
into the latter—as we are taught by the examples of 
history —the tyranny of a changeable majority will 
soon drive honest men to seek refuge beneath the des- 
potism of a single ruler. To become a law an act must 
be passed through both houses of the legislature, be 
signed by the speaker of the assembly, and be ap- 
proved by the goveruor; or, if vetoed by the execu- 
tive, must again be passed by the constitutional major- 
ity. Thus, and thus only, can a general statute be 
enacted. 

While the power and responsibility of legislation 





remain where the constitution has placed them, a pro- 
posed measure, before it can become a law, must pass 
through the ordeal of a public and deliberate discus- 
sion in the legislature. ‘ Public opinion will prevail; 
but it will be enlightened, deliberate, permanent, and 
organically expressed public opinion. It is this opin- 
ion alone which the constitution designed should gov- 
ern. Such a government secures deliberation and 
responsibility in legislation, and affords protection 
against the despotism of official rulers, on the one 
hand, and of irresponsible numerical majorities on 
the other. It has been appropriately termed ‘the 
flower of modern civilization.’’’ People v. Collins, 3 
Mich. 416. 

It is urged, however, that for the legislature to enact 
that a law shall take effect, provided the people of the 
State, or of a district, shall vote in favor of it, is not 
to delegate the law-making power. This position has 
been upheld by courts of high character, but I think 
the decisions in which it has been denied are sustained 
by the better reasons. 

It is true a statute may be conditional; its taking 
effect may sometime be made to depend upon a subse- 
quent event. The last proposition is illustrated by the 
case of The Cargo of the Brig Aurora v. United States, 
7 Cranch, 382, in which the validity of a provision of 
the ‘‘non-intercourse law ’’ was upheld. The provis- 
ion was to the effect that in case Great Britain or 
France should revoke or modify its edicts previously 
issued, so that they should cease to violate the neutral 
commerce of the United States, the trade suspended, 
the law should be renewed. It will be observed that 
in this instance the members of congress exercised 
their own judgment, and amply determined that trade 
should be suspended, while the orders in council or 
edicts should continue. 

But it does not follow that a statute may be made to 
take effect upon the happening of any subsequent event 
which may be named in it. The event must be one 
which shall produce such a change of circumstances 
as that the law-makers— in the exercise of their own 
judgment— can declare it to be wise and expedient 
that the law shall take effect when the event shall oc- 
cur. The legislature cannot transfer to others the re- 
sponsibility of deciding what legislation is expedient 
and proper, with reference either to present conditions 
or future contingencies. To say that the legislators 
may deem a law to be expedient, provided the people 
shall deem it expedient, is to suggest an abandonment 
of the legislative function by those to whose wisdom 
and patriotism the constitution has intrusted the pre- 
rogative of determining whether a law is or is not ex- 
pedient. Can it be said in such a case that any mem- 
ber of the legislature declares the prohibition or enact- 
ment to be expedient ? 

A statute to take effect upon a subsequent event, 
when it comes from the hands of the legislature, must 
be a law in presenti to take effect in future. On the 
question of the expediency of the law, the legislature 
must exercise its own judgment definitely and finally. 
If it can be made to take effect on the occurrence of 
an event, the legislature must declare the law expedi- 
ent if the event shall happen, but inexpedient if the 
event shall not happen. They can appeal to no other 
man or men to judge for them in relation to its present 
or future propriety or necessity; they must exercise 
that power themselves, and thus perform the duty im- 
posed upon them by the constitution. But in case of 
a law to take effect, if it shall be approved by a popu- 
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lar vote, no event affecting the expediency of the law 
is expected to happen. The expediency or wisdom of 
the law, abstractly considered, does not depend on a 
vote of the people. If it is unwise before the vote is 
taken, it is equally unwise afterward. The legislature 
has no more right to refer such a question to the whole 
people than to a single individual. The people are 
sovereign, but their sovereignty must be exercised in 
the mode pointed out by the constitution. Barto v. 
Himrod, 8 N. Y. 483; Rice v. Foster, 4 Harr. 479. 

It was argued that the general statute, which pro- 
hibits the sale of intoxicating liquors without license, 
and the “local option” statute should be read as one 
law, and so reading them that it is not left to the 
popular vote to give effect to the law, but only to de- 
termine whether licenses shall be issued under the 
law. This distinction seems to have been recognized 
by the Supreme Court of New Jersey in State v. Morris, 
Common Pleas, November, 1872. There a statute was 
sustained which, in itself, contained a prohibition of 
sales without license, and then left to the people in 
town meeting to say whether licenses should be granted. 
The Supreme Court of that State, after stating the test 
to be whether the enactment, when it passed from the 
hands of the law-givers, had taken the form of a com- 
plete law, said: 

“Tf it (the statute) denounces as a misdemeanor the 
selling of liquor without license, so faras it is positive 
and free from any contingency, it is left to the popular 
vote to determine, not whether it should be lawful to 
sell without license, but whether the contingency 
should arise under which licenses should be granted.”’ 
The New Jersey statute left the option whether li- 
censes should or should not be granted to the people 
in ‘town meeting.’’ The Gifference betwéen the ac- 
tion of towns, as local governments, and a submission 
to the voters living in any merely territorial subdivis- 
ion of a county, will be hereinafter pointed out. I do 
not think, however, that the distinction asserted by 
the Supreme Court of New Jersey can be maintained, 
A law being in operation authorizing the business of 
retailing liquors, provided a license be first obtained, 
the legislature enacts that the people of a town shall 
determine whether any license shall be granted. If 
they determine that licenses shall not be granted, none 
can be issued. 

It is plain in such case that the law-makers do not 
intend to establish the new rule, until it shall have other 
sanction and allowance than that of the legislature 
itself. Licenses were granted by authority of the old 
law, they can be prohibited only by anew law. But in 
the case supposed the legislature does not determine 
that licenses shall not be granted, but leaves it to the 
popular vote to determine the very contingency which 
the legislature must determine for themselves, in order 
to give effect to the law. 

It is certain that the sections of the general revenue 
law relating to licenses to vendors of liquors remain in 
force until the vote is counted and announced, as re- 
quired by the statute; it is equally certain (if the 
statute is valid) that these sections cease to have force 
from the time the vote is announced, if the majority 
is against license. By whom, in such case, are the 
provisions of the revenue law repealed or suspended — 
by the legislature or by the people of the town? 

And we are thus brought to another question: Can 
this law be sustained as in effect conferring on * towns” 
the power of regulating within their limits the sale of 
intoxicating liquors? 





In determining this question I do not deem it neces- 
sary to decide any of the following: 

1. Can the officers of a city or town be empowered 
to regulate the sale of intoxicating liquors; if so, can 
they prohibit the sale in certain quantities under the 
power to regulate it? 

2. Cana city or town by ordinance or by-law make 
that a criminal offense which is legalized by the general 
laws of the State? 

3. Does an act of the legislature authorizing a by- 
law, the effect of which is to relieve those making 
sales of more than five gallons, within the town, from 
the payment of a license-tax, which those engaged 
in the same business outside of the town are obliged 
to pay, violate the provisions of the constitution: 
‘*All laws of a general nature must have a uniform 
operation?” 

4. Would a law be unconstitutional which conferred 
a power upon the officers of a county or town to be ex- 
ercised at the option of the officers, provided the peo- 
ple of the county or town should vote in favor of the 
exercise of the power by the officers? 

It is enough to say that the statute cannot be sus- 
tained as conferring on the towns the power referred 
to, because no “‘ towns’’ have ever been created in this 
State. 

Our constitution, in terms, makes it the imperative 
duty of the legislature to create certain local govern- 
ments. ‘The legislature shall establish a system of 
county and town governments, which shall be as nearly 
uniform as practicable throughout the State.” Art. 
XI,§4. ‘It shall be the duty of the legislature to 
provide for the organization of cities and incorpo- 
rated villages,’ etc. Art. IV, §37. The behest of the 
constitution as to ‘“‘towns”’ will be obeyed when a 
system of town governments shall be established by 
law. 

When the system shall be established the towns may 
make such local rules or by-laws as they shall be au- 
thorized to make by the statutes which shall give them 
life and entity. The bestowal on them of the power 
to make proper local rules or by-laws will not bea 
delegation of legislative power conferred on the sen- 
ate and assembly, because, as was said in Houghton v. 
Austin, the exercise of such power by the counties, 
towns, cities and incorporated villages, is recognized by 
the same constitution which confers the general legis- 
lative power upon the State legislature. 

But the constitution is not self-executing; the town 
governments must be created by statute. And it will 
be observed the constitution commands the legislature 
to establish a system of town governments. This form 
of expression conveyed a definite meaning, when the 
constitution was adopted, and is at once understood 
by those familiar with the system of town government 
elsewhere; it would be meaningless, unless applied 
with reference to organizations, in their general fea- 
tures at least, like those in other States, where systems 
of town government had been established. To estab- 
lish a system of government the duties of the several 
local officials must be defined, in some of whom (or in 
the inhabitants of the town acting in a public capacity) 
a discretionary action must be vested within the scope 
of the powers given by the organic law which creates 
the system. In view of the origin of towns and their 
history in other States, I can conceive of no system of 
town government which is not continuous ; which does 
not furnish officers to whom is given (during their term 
of office) the management of the machinery of local 
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government, and which does not provide a legislative 
assembly, whose enactments shall be the product of 
deliberation and mutual consultation. This last seems 
the very life of any such system heretofore known in 
the United States. If the subjects of local legislation 
are committed to the people of the town, they must be 
committed to them as to a deliberative body; a pro- 
ject for a local regulation must be submitted to the 
wisdom and discretion of the people in organized as- 
sembly, by whom, after proper discussion and consid- 
eration, it may be rejected or moulded into a rule to be 
enforced as law. In our country the idea of legisla- 
tion —in its broader sense, or as applied to local con- 
cerns — involves an examination into the merits of a 
proposed law by the assembled legislators. Under the 
system of town governments in New England, it has 
been the practice (by notice designating the question 
to be presented), for the selectmen to call meetings of 
the voters of the town — which are presided over by a 
moderator, and restrained by rules intended to secure 
orderly proceedings —at which the propriety and ex- 
pediency of proposed measures may be considered, 
adopted or rejected. The voters of the town are sup- 
posed to be so few in number, that they may act di- 
rectly on matters of local concern, but they act as a 
subordinate legislative and deliberative body in every 
sense that their representatives would so act, if repre- 
sentatives were selected by them. The matters of local 
interests are discussed in the town meeting, before they 
are passed upon. ‘‘The marked and characteristic 
distinction,” says Chief Justice Shaw, in Warren v. 
Charlestown, ‘* between a town organization and that 
of a city is, that in the former all the qualitied voters 
meet, deliberate, act and vote, whereas, under a city 
government this is all done by their representatives.” 
2 Gray, 84-101. Mr. Quincy, in his Municipal History 
of Boston (p. 28), in explaining the causes which led to 
the ‘establishment of a city government for Boston, 
while he proves that the town government had outlived 
its usefulness, shows, that before the city was incorpo- 
rated, all the qualified electors constituted the local 
legislature. He says: ‘‘ With a population upward of 
forty thousand, and with seven thousand qualified 
voters, it was evidently impossible calmly to deliberate 
and act. When a town meeting was held on any ex- 
citing subject in Faneuil Hall, those only who obtained 
places near the moderator could even hear the discus- 
sion.” 

The system of town governments, as it existed in 


New York prior to 1846, is fully explained in the 


eleventh chapter of the first part of the Revised Stat- 
utes of 1827-8. ‘There, as in New England, the towns 
possessed certain of the faculties of a body corporate; 
could sue and be sued, hold lands and make contracts 
necessary to the exercise of their corporate powers. 
In New York, as elsewhere, the citizens of towns 
chose certain town officers, and when assembled as a 
deliberative body (justices of the peace presiding), 
made “ prudential rules and regulations ’’ with respect 
to local matters committed to their discretion. In 
some other States this power would seem to have been 
vested in boards of trustees, who constitute the local 
parliaments. 

The legislature of California has never established 
a “system of town governments.’’ The word “town” 
is nowhere used in the statutes in the sense in which 
it is employed in the constitution. The supervisors 
are authorized (Pol. Code, § 4046) to divide the coun- 
ties inte “ towuships,’”’ as they are authorized to di- 





vide them into election, school, road and supervisorial 
districts; but the territory included in any one of the 
districts last named need not be the same as that in- 
cluded within the limits of a township. No township 
governments have been established. The only officers 
mentioned in the general laws as township officers are, 
justices of the peace and constables. The townships 
have neither been given personally nor any other of 
the attributes of corporation; no official has been 
named empowered to call the inhabitant or voters 
together for the purpose of consultation and joint ac- 
tion; no act has been passed providing for any pre- 
siding officer, or regulating the mode of conducting 
business, or of declaring the result of the action of the 
inhabitants or voters when assembled ; and neither the 
voters themselves, nor any boards of officers elected by 
the voters, have ever been constituted a deliberative 
assembly for the purpose of adopting prudential rules 
or regulations in respect to matters placed under the 
control of the town governments. 

The exercise by the town governments, when they 
shall be established, of the power to make local rules 
will co-exist with the power of the State legislature 
to make general laws, and will apparently (but appar- 
ently only) constitute an exception to the rule, that 
the power to make laws, placed by the constitution in 
the senate and assembly, cannot be delegated. When 
the mandate of the constitution shall have been obeyed 
and a *“‘system of town governments ”’ shall have been 
established, and when local legislatures shall have 
been organized under that system the State legislature 
may confide to members of such local legislatures the 
task of deliberating and acting upon matters purely 
local in their nature. The legislature may give to the 
town governments, when formed, the right to make 
local rules; but the legislature has no more right to 
delegate to the people living within certain territorial 
limits, but who have no distinctive political character 
or governmental organization, the power to make laws, 
than it can delegate the same power to all the people 
of the State. 

The statute of March 18, 1874, under the provisions 
of which the prisoner was convicted, does not itself 
establish any system of town government. The only 
officers who are directed to perform any acts are county 
officers; the election is to be ordered by and the re- 
turns made to the supervisors. There is no provision 
for an assemblage of the people of the town for delib- 
eration; the vote to be taken can in no way be said to 
express the result of such deliberation. The constitu- 
tion intended, that the opinion of a majority should 
govern as to town matters, but that it should be an 
“organically expressed *‘ opinion. The power to enact 
laws must be employed by the State legislature; that 
to make by-laws for a town by the local legislature ; 
to become law or by-law it must first be considered by 
the appropriate deliberative body. The statute under 
consideration simply permits a species of plebiscitum 
with reference to a particular subject, in which the 
only option of the people of a township is to say “ yes”’ 
or **no” toacomplicated project. After the spasmodic 
effort at the polls, the ‘‘town government”’ (if this 
can be called one) subsides into inaction, without any 
form or power of self-vitalization, until again aroused 
to the exertion of its single function by the supervisor 
of the county. The statute furnishes neither a system 
nor a government. 

When M. de Tocqueville and other writers, who have 
studied our institutions in a philosophical spirit, have 
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expressed their admiration for the system of town gov- 
ernments existing in New England, as affording an 
excellent school of preparation for the discharge of the 
citizen of his duties to the State, it was in view of the 
public discussions in reference to affairs of local, but 
sometimes absorbing interest, at which all the quali- 
fied inhabitants of the town could be present, and in 
which all were authorized to take part. To substitute 
for such local legislation, where measures receive the 
sanction of law only after public interchange of opin- 
ions, the machinery of a “‘ primary election ’’ would be 
to degrade the whole system. That cannot be called 
a system of town government in which no deliberative 
assemblage is provided for, and in which a local law 
is adopted by the ballots of perhaps a bare majority, 
who vote secretly, and without consultation with the 
rest of the voters; who are actuated by motives which 
need not be publicly avowed, or controlled by reasons 
the weakness of which would be exposed by a public 
discussion. 

I think, therefore, first — This statute is void, because 
it did not become a law when it left the hands of the 
legislature, but was to take effect only when it should 
be approved by a majority of the people of a township, 
and then only in the township where thus approved. 
Second — That this statute is not a law conferring upon 
towns any governmental or police power. 

Let the petitioner be discharged. 

Rhodes and Crockett, JJ., dissenting. 


> - 
INTERNAL REVENUE DECISION. 


Tracy, Jr., v. Corse. —This cause has just been de- 
cided in the Court of Appeals. The question involved 
was as to the legality of a sale of a barge made by one 
of the internal revenue collectors before condemnation 
by the United States District Court. Mr. McMahon, 
for Corse, the respondent, who succeeded below, took 
the point that under the internal revenue acts the col- 
lector in question had no power to make the sale. ‘his 
objection was sustained by the Court of Appeals, who 
rendered judgment in favor of Corse, the respondent, 
whose title was derived under a mortgage, and was 
sustained. 

The court, in its decision, pronounced by Judge An- 
drews, says: 

The general principle is well established that a court, 
proceeding in rem, must have the custody of the res in 
order to pronounce a valid judgment. The purpose 
of a proceeding inrem is to fix the status of the 
property, a thing which’ is the subject of the inquiry, 
irrevocably as to all the world, and to ascertain the 
rights of all possible claimants, and possession of the 
thing by the court which pronounces upon it is, in 
general, indisputable. The Josefa Secundo, 10 Wheat. 
312; Taylor v. Carryl, 20 How. 599; Jennings v. Car- 
son, 4 Cr. 2; The Mary, 9 Ind. 144. The defendant 
did not claim the proceeds of the sale of the barge. 
Such a claim was adverse to the title which he as- 
serted. He had neither actual nor constructive notice 
that the court claimed any jurisdiction, or would 
proceed to pronounce the forfeiture of the vessel, 
and, indeed, it did not do so. The judgment of the 
District Court was conclusive upon the question be- 
fore it, viz., the ownership of the proceeds—and 
however essential it may have been in the determi- 
nation of that question to pass upon the status of 
the barge and its liability to forfeiture, the barge 
itself was not the res, and the title to it was not af- 





fected by the decree. That the proceeding is not in 
rem does not dispense with the rule of universal jus- 
tice, that a party shall not be condemned without an 
opportunity to be heard. It is true that he is not 
entitled to personal notice before a court can adjudge 
the forfeiture of his property, but he must have no- 
tice, either actual or constructive, of the proceeding, 
or it will be void. The custody of the res may be 
constructive notice that the court having possession 
will proceed to adjudicate upon it, and notice may 
be given in this way or by publication, according to 
the usual practice of the court, and then he is bound 
to defend his rights if he hasany. Notice in this way 
may never in fact reach him. In many cases the giv- 
ing of personal notice is impracticable, nor is it re- 
quired; but the rule requiring notice, either actual or 
constructive, is fundamental, and ought never to be 
departed from. The question as to who was entitled 
to the proceeds of the barge was one with which the 
defendant had no concern, if, in fact, as he claimed, 
the sale from which the proceeds came was void. 
He was not called upon to defend his title to the barge 
on a proceeding to determine the right to the proceeds. 
Bradstreet v. Neptune Insurance Company, 3 Sum. 607; 
Lessee of Boswell v. Dickinson, 4 McLean, 267; Wood- 
ruff v. Taylor, 20 Vt. 65. The judgment should be 
affirmed. Ail concur. 

Mr. Denis McMahon for the defendant; Mr. A. H. 
Dana for the plaintiff. 


——__ 
BOOK NOTICE. 


The Southern Law Review (Frank T. Reid & Co., 
Nashville), for October, contains an article on ‘* Homi- 
cide and the Defense of Insanity,’”’ which, while neither 
analytical nor profound, yet presents a very readable 
resumé of the subject; also an article on ‘ Railroad 
Law or Legislative Control of Railroads,’ in which the 
writer reaches the conclusion that ‘“‘ unless the Consti- 
tution of the United States or of the State expressly 
inhibits the passage of regulative laws, general in char- 
acter as applied to these corporations, the power is 
necessarily in the constitutional aspect of the case 
vested in the legislature of the several States.’’ Digests 
of English and of American decisions; full reports of 
three or four cases; book notices, etc., make up the 
other contents of the Review. 


—_——____ 


CORRESPONDENCE. 


REFILING CHATTEL MORTGAGES. 


The case of Stockham v. Allard, N. Y. Sup. Ct. Rep. 
p. 279, seems to illustrate the practice of judicial legis- 
lation. It seems to me the doctrine therein taught is 
most dangerous. The statute as to the filing and 
again filing a true copy of achattel mortgage in order 
to preserve the lien as against purchasers and creditors, 
prescribes that the mortgage shall cease to be valid 
against such persons, unless a true copy shall be again 
filed. The case simply holds that a filing of the origi- 
nal, and from year to year taking it from the files and 
indorsing the statement required by statute upon it 
and refiling it, satisfies the statute. The reasons given 
for the holding, by Justice Bockes, in his opinion, are: 

1. That a refiling of the original ‘‘ would convey all 
the information possible to be desired from the refil- 
ing of a copy instead.” 
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“2. With a view to notice and information of the 
contents, the original is equal to a copy.” 

The opinion argues that the statute ‘‘ requires the 
paper to be again filed, and hence assumes that a 
second filing of the same paper was contemplated. 

The statute does not require “ the paper’ to be again 
filed, but requires that ‘‘a true copy of such mortgage ”’ 
* * shall be again filed. It will be observed that the 
word again applies to the act, viz., the filing, and not 
to the paper. 

Would not the reasons for Judge Bockes’ opinion be 
equally satisfied if the mortgagee had posted a copy 
of his mortgage on the clerk’s desk, in large letters, in- 
dicating the true state of the lien? Why will not any 
other constructive notice to purchasers which is “* equcl 
to’’ what the statute requires, answer as a substitute? 
The sole question is whether the mortgagee may do 
some other thing than the statute directs, and thus pro- 
tect himself, provided it ‘‘would convey all the in- 
formation possible to be desired,’’ etc. 1 trust for the 
benefit of those who have to advise others, the Court 
of Appeals may be asked to pass upon this question. 

Yours, B. H. 


Editor of the Albany Law Journal: 


In table of ‘‘cases criticised,’ prefixed to vol. 4 of 
Abbott’s United States Digest (for year 1873) Babcock 
v. Lake Shore, etc., R. R. Co., 48 How. Pr. 317, is 
stated to have been reversed by a decision in the Court 
of Appeals, reported in 49 N. Y. 491. 

This is a mistake. The two reports are of identi- 
cally the same decision of the Court of Appeals. 

G. W. C. 





> —— 
NOTES. 


The United States Supreme Court, on Monday last, 
decided the case of the City of New Orleans against 
the New York Mail Steamship Company, No. 5, re- 
cently argued, sustaining the decree below, which held 
that the wharf lease given the steamship company by 
the governor appointed by the military authorities after 
the capture of the city, was valid for the term of years 
named therein, although extending beyond the ter- 
mination of hostilities. The theory of the court is, 
in substance, that the capture of the city gave to the 
military authorities of the Union the same right with 
respect of the property there situated which would 
attend the conquest of a foreign country. Mr. Justice 
Swayne delivered the opinion. Judge Field dissents, 
holding that no valid alienation of any portion of the 
levee and landing of the city could be made by the 
military authorities extending beyoud such occupa- 
tion. The court denied the motion to advance the 
granger cases, which leaves them to be heard only 
when reached in their order on the docket. This decis- 
ion will put over the first case as far as March or April 
next, and will be embarrassing to the railroad interests 
involved. The cotton tax cases are still before the 


court. 


In the United States Supreme Court, on Friday week, 
Attorney-General Williams presented the proceedings 
of the Bar in relation to the death of the late Judge 
Curtis, and took occasion to deliver a eulogium on the 
character of the deceased, saying, among other things, 
that all that has been said of the ablest and best of the 
profession might with fitness be applied to him. Leav- 





ing out of view his personal, domestic and social quali- 
ties and habits, and judging only fram his professional 
character, be filled the measure of a perfect lawyer. 
Chief Justice Waite replied as follows: ‘The court 
unite most cordially with the Bar in honoring the 
memory of the late Judge Curtis. I had not myself 
the pleasure of his personal acquaintance, but it needs 
no such acquaintance to know that as a lawyer he was 
true to his clients and just to the courts; and that as 
a judge he was upright, learned and practical. An able 
and useful lawyer and an honest and honored judge is 
dead. The court mourns his loss, and trusts the time 
is far distant when his professional and judicial life 
will not be looked upon as worthy of imitation by 
lawyers and judges. ‘The clerk will enter the resolu- 
tions of the Bar and the remarks of the attorney-gen- 
eral in presenting them upon the record, and as a trib- 
ute of respect to one who, while a member of this 
court, performed all his duties faithfully and well, we 
will now adjourn for the day.”’ 


Clark, J., of the Robeson Superior Court, North 
Carolina, has apparently read the Bible and Shakes- 
peare. In his charge to the jury in the case of State v. 
Brown, 67 N.C. 439, which was an indictment for rape, 
he thus acquits himself: ‘‘ Sacred history informs us 
that the Princess Tamer was ravished by Ammon in 
David’s royal palace; and profane history records the 
fact that the lustful Tarquin accomplished his fell pur- 
pose on the chaste Lucretia in her own house where 
she was undoubtedly surrounded by her family.” 


Judge Blatchford has just decided, in a matter cer- 
tified to him by one of the registers in bankruptcy for 
his decision, that in a case where all the creditors of a 
bankrupt have been duly notified of creditors’ meeting 
before a register in bankruptcy, it is competent under 
the provisions of the twenty-seventh section of the 
bankruptcy act, at the second meeting of creditors, to 
dispose of the funds in the hands of the assignee in 
bankruptcy to creditors who have proved their claims, 
without leaving in the possession of the assignee a sum 
sufficient to pay a similar percentage upon the claims 
set forth in the schedule of the bankrupt which have 
not been proved. 





>- 





LEGAL NEWS. 


Mr. United States Circuit Judge Wood, whose cir- 
cuit embraces the Gulf States, has in press a volume 
of Circuit Court decisions. 


The lawyers of Nashville, Tenn., have called a meet- 
ing to “‘ take into consideration the feasibility of estab- 
lishing a ‘ Lawyers’ Life Assurance Association.’ ” 


The Hon. Milton H. Merwin, republican nominee for 
Supreme Court Justice in the Fifth Judicial District, 
to fill the vacancy occasioned by the death of Judge 
Doolittle, has been appointed to the position by Gov- 
ernor Dix. The appointment was made to meet the 
demands of the business of the district, and will hold 
good until January next. 


Chief Justice Appleton, of the Supreme Court of 
Maine, is preparing a majority opinion of the Supreme 
Court, in answer to the inquiry of the governor, ad- 
verse to the eligibility of women to the office of justice 
of the peace,-on the ground that the constitution con- 
templates that all offices named therein can be held by 
men only. 
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CERTIFICATION OF CHECKS. 

The extent of the liability of a bank upon its cer- 
tification of a check drawn upon it has been elabo- 
rately discussed in several cases recently argued in 
the Court of Appeals of this State. 
decision of which was handed down a few weeks 


In one case, the 


since, it was held that the certifying bank was not 
liable beyond the original amount of the check, where 
the check was fraudulently “raised” after certifica- 
tion, even to a bona fide purchaser for value. But 
a much more serious question was presented in three 
cases since argued, and not yet decided, namely, what 
is the liability of the certifying bank to a bona fide 
purchaser for value, where the check has been fraudu- 
lently “raised” before certification? Does the certifi- 
cation guaranty the genuineness of the filling-up, or 
only the genuineness of the drawer’s signature, and 
that his account is good for the apparent amount? 
This is a question of very grave moment to the finan- 
cial community, especially in the city of New York, 
where, it is said, no less than $150,000,000 changes 
hands daily, by the medium of certified checks. It 
may be said that it would be impossible to transact 
business in New York city without the system of 
No final 
adjudication of this important question has ever been 
made to our knowledge, nor was any cited by any of 
the counsel on the arguments to which we have al- 
luded. The decisions appealed from held the bank 
liable for the amount of the checks, 
although raised from the genuine amounts before cer- 
tification. The exact state of facts in one of the 
cases was this: A,a stranger, procures from B, a 
well-known and reputable merchant, his check for 
25, payable to the order of C. He then goes to D, 
a broker, and inquires how much currency will be 
required to buy a certain amount of gold. On receiv- 
ing the answer, he goes away, and returns with the 
check, which he has “ raised’ to the requisite amount. 
and the name of the payee of which he has altered 
from C to D. D says the check must be certified, 
and A takes it to the bank on which it is drawn, and 
it is certified. D receives it and hands over the gold. 
D deposits the check in his bank, which presents it to 
the certifying bank, and the latter pays it. After- 
ward, on discovering the fraud, the certifying bank 
brings this action against the other bank to recover 
back the amount paid. 


certified checks or something equivalent. 


apparent 





The main legal propositions of the appellants are: 

1. The certification of a check by a bank imposes 
upon the bank no greater liability than is incurred by 
the acceptance of a bill of exchange. 

To support this they cite: Farmers’ Bank v. Butch- 
ers and Drovers’ Bank, 16 N. Y. 125; Barnes v. On- 
tario Bank, 19 N. Y. 159; Meads v. Merchants’ 
Bank, 25 N.Y. 143; Irving Bank v. Wetherald, 36 
N. Y. 335; Merchants’ Bank v. State Bank, 10 Wall. 
604, 647, 648. We find that these cases estab- 
lish the doctrine that the certifying bank puts itself in 
the position of the acceptor of a bill of exchange, 
but we do not find that they warrant the idea that 
it incurs “no greater liability.” On the other hand, 
we find it held in First Nat. Bank of Jersey City v. 
Leach, 52 N. Y. 353, that the position of the acceptor 
of a time draft and that of the certifier of a check are 
entirely different. The courtsay: “ But the parties toa 
certified check, due when presented, occupy a different 
position. There the money is due and payable when 
the check is certified. The bank virtually says that 
check is good; we have the money of the drawer 
here ready to pay it. We will pay it now if you will 
The holder says no, I will not take the 
money, you may certify the check and retain the 
money for me until this check is presented. * * * 


receive it. 


The acceptance of a time draft before due is entirely 
different; there the holder has then no right to the 
money, and the acceptor no authority to pay until 
the maturity of the bill,” ete. And in Espey v. First 
Nat. Bank of Cincinnati, infra, the court say, the cer- 
tification is “anew promise to pay, funds or no 
funds.” 

2? The acceptance of a bill of exchange is not an 
admission nor a certificate that the body of the bill is 
genuine, 

To support this they cite Bank of Commerce v. 
Union Bank, 3 N. Y. 235, and several other cases, 
including cases in the Federal and English courts, 
which fully sustain this doctrine. 

3. The certification of a check by a bank is not an 
unconditional undertaking to pay it. The result of 
all the decisions is that the certifying bank certifies 
that the signature of the drawer is genuine, and that 
he has money enough in the bank to meet it, and un- 
dertakes to pay it to the lawful owner and holder, if 
it is in other respects what it purports to be. As to 
who is the true payee, or whether the filling up has 
or has not been altered, the certifying bank makes no 
representations and enters into no obligations. 

It is also urged by the appellants that the bank is 
not in reason called on to certify to any thing more 
than the facts necessarily within its knowledge, 
namely, the genuineness of the drawer’s signature 
and the state of his account; that as to the genu- 
ineness of the filling up the bank has no better or 
greater means of knowledge than the holder, and the 
holder should inquire of the drawer about that. But if 
this reasoning is sound, why should it not be applied to 








290 


THE ALBANY LAW JOURNAL. 











the drawer’s signature? Why not compel the holder 
to consult the drawer about that? Why not restrict 
the inquiries, which the bank is bound to answer at 
its peril, to the only one necessarily within its knowl- 
edge, namely, the state of the drawer’s account? If 
the bank is turned into an expert of handwriting, 
against its will, as to the maker’s signature, why may 
it not also be as to the filling up? Still the doctrine 
contended for by the appellant is sustained by some 
remarks in Espey v. First Nat. Bank of Cincinnati, 
infra, 

Again, it is urged that it is against public policy to 
charge the banks with such a duty and consequent 
liability; that it would lead to a suspension of this 
mode of transacting business. We are inclined to 
believe that the banks would prefer to take the risks 
of such a rule than to count out the $150,000,000 
every day. 

Now, on the other side it is argued : 

1. The certification was an original undertaking to 
pay the check. It operates not as a promise to pay 
the debt of another, but as an engagement of the 
bank to pay the debt as its own. 

To this point are cited: Mead v. Merchants’ Bank, 
25 N. Y. 143; Nassau Bank v. Broadway Bank, 54 
Barb. 242; and Willetts v. Phenix Bank, 2 Duer, 130, 
132, which seem to sustain the proposition. 

2. The certification binds the bank to retain the 
apparent amount out of the drawer’s account to meet 
the check when presented, and to pay it to the holder 
on demand; and as between the bank and an inno- 
cent holder, the bank is bound to pay that amount 
although the account of the drawer may turn out not 
good for it. . 

To this are cited: Farmers & Mechanics’ Bank v. 
Butchers and Drovers’ Bank, 16 N. Y. 125; First 
National Bank v. Leach, 52 N. Y. 350; and Cooke v. 
State National Bank, 52 N. Y. 115, which warrant the 
proposition, in cases of genuine checks, no question of 
alteration intervening. 

3. Certification is equivalent to payment. 

Citing Smith v. Miller, 43 N. Y. 171, 176, which 
does not decide this point, although it remarks it, and 
we are not prepared to say that it is not good law. 

4. Certification exonerates the maker, and the 
holder can look to the bank alone for payment. 

First National Bank v. Leach, 52 N. Y. 350, cer- 
tainly bears out this proposition. 

5. By the certificate the bank issues the instrument 
to the world as an obligation of its own, and guaran- 
tees the instrument as money to the extent of its 
apparent amount. 

In Merchants’ Bank v. State Bank, 10 Wall. 648, it 
is said that certification of a check “ is an undertaking 
that the check is good then, and shall continue good, 
and this agreement is as binding on the bank as its 
notes of circulation, a certificate of deposit payable to 
the order of the depositor, or any other obligation it 
can assume. The object of certifying a check, as 





regards both parties, is to enable the holder to use it 
as money. The transferee takes it with the same 
readiness and sense of security that he would take 
the notes of the bank. It is available also to him for 
all the purposes of money.” 

We believe we have thus substantially presented the 
principal arguments on both sides. It only remains 
to observe upon the case of Espey v. First National 
Bank of Cincinnati, 18 Wall. 604, 9 A. L. J. 287, which 
is claimed by both parties as an authority in their 
favor. That case was similar to those we have been 
considering, except that there was no formal certifi- 
cation ; the payee sent the check to the bank for in- 
formation, and the teller orally replied that it was 
good, or all right: On this state of facts it was held 
that the bank did not guarantee the genuineness of 
the filling-up; that unless there is something in the 
terms of the inquiry that directs the attention of the 
bank beyond the drawer’s signature and the state of 
his account, his response that the check is good will 
be limited to them. The decision was put exclusively 
on the ground that there was nothing to show that 
the bank had any reason to suppose that the payee 
made the inquiry for any other purpose than his own 
information. So we do not see how this case can be 
claimed as an authority for the appellant. On the 
other hand, the court observe that it is to be noticed 
that the bank was not asked to certify the check, and 
they do not propose to consider the legal effect of 
certification under such circumstances. They then 
continue : 

“ Where the object is to use the indorsement to put 
the check in circulation, or raise money on it, or use 
it as money, and this object is known to the certify- 
ing bank, it may be argued with some force that the 
bank should, as in the case of an acceptance of a bill 
of exchange, be held responsible for the validity of a 
check as it came from the hands of the certifying 
bank. Such a rule would seem to be just when checks 
are certified, as we know they often are, without 
reference to the presence of funds by the drawer, and 
when the well-known purpose is to give the drawer 
a credit by enabling him to use the check as money, 
by putting it in circulation. 

But such a verbal statement as was made in the 
present case cannot come within that principle. There 
was no design or intent on the part of the bank to 
assume a responsibility beyond the funds of the drawer 
in their hands, nor to enable the payee of the check 
to put it into circulation, Nothing was said or done 
by the bank officer which could be transferred with 
the check as part of it to an innocent taker of it from 
the payee.” 

This language, however, is clearly obiter, and we do 
not see how the case can be claimed as an authority 
in favor of the respondent. The language quoted, 
however, presents a very cogent and authoritative 
argument in favor of the respondent’s theory. It 
would certainly seem that when the bank, instead of 
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orally saying, “the check is good,” are asked to cer- 
tify it and do so, they understand that the check is 
about to be put off to innocent holders, and that they 
are guaranteeing it as an issue of their own to the 
extent of its apparent amount. 

Weshall await the decision of these cases with great 
interest. 

LATERAL AND SUBJACENT SUPPORT OF 
LANDS. 
II. 

The right to support only extends to the soil itself, 
and does not include any thing placed thereon that 
sensibly increases the pressure,* nor does it exist after 
the owner has removed the soil, and substituted a 
wall or other artificial substitute therefor.t This right 
to support from neighboring soil exists ex jure nature, 
and not as an easement,{ although it partakes of 
the nature of an easement, and is frequently claimed 
as such, both by elementary writers and courts.§ 
Bramwell, B., in Rowbotham v. Wilson, says: “I 
think it inaccurate to say that the plaintiff is claiming 
any kind of easement, qualified or otherwise; an ease- 
ment seeming to me to be something additional to the 
ordinary rights of property.” But it will not be 
profitable for us to discuss this question here. The 
right exists, and, whether it is to be regarded as an 
easement or a natural right, is a question of small con- 
sequence. 

It must not be understood that the right to support 
ceases to exist when the land is incumbered with a 
building or other erection. It is true that the right 
extends only to the soil itself, but it is by no means 
restricted, as is stated by some of the elementary 
writers, to “ the land in its natural state.” It exists 
only as to the soil, but, however the soil may be in- 
cumbered with buildings or other structures, unless 
they contribute directly to the injury, a right of action 
exists for an interference with the right, precisely as 
much with as without the buildings.1 Indeed I think 
the cases will justify the broad statement, that in ac- 
tions for injuries to the right of support, where liabil- 
ity is sought tu be avoided, on the ground that there 
are erections on the plaintiff’s land that contributed 
to the injury, that it is incumbent upon the defendant 
to make out his defense by clearly establishing the 
fact, that the injury would not have resulted except 
for the erections. In other words, that the pressure 





* Stansell v. Jollard, 1 Selw. N. P. 444; Pitt v. Harrison, 
3 B. & Ad. 871; Partridge v. Scott, 3 Mees. & Wels. 220; Hum- 
gh a Brogden, 12 Q. B. 744; Solomon v. Vinters Co., 4H. & 
(Exch.) 585; Murchie v. Black, 34 Law. J. (C. P.) 337. 
+Wilde v. Minsterley, 2 Rolle’s Abr. Tres —= I, pl. 1; Thur- 
ston v. Hancock, 12 Mass. 220; La Sala vy. Holbrook, 4 Paige’ 's 
Ch. sw Y.) 167; Richardson v. Vermont Central Railroad Co., 
= Vt. 465, opinion of Bennett. J.; Hay v. Cohoes Co., 2 N. =. 


a* paeen.y, Wilson, 8 E. & B. 136; Bonomiv. Backhouse, 
L. & Eq. 622; Thurston v. Hancock, ante. 

eg Gale on Easements, 148. 

i Washburn on Easements, 431; Gale on Easements, 311. 


I Foly v. Wyeth, 2 Allen (Mass.), 131; Hunt v. Peake, Johns. 
Ch. (Eng.) 705; Thurston v. Hancock, "2 Mass. 220; Brown vy. 
Rob eae +H. &N. (Exch.) 186. 





of the buildings was the principal cause of the injury 
to the soil. Nor does it seem to be settled, particu- 
larly in the courts of this country, that no recovery 
can be had where the buildings have in a measure 
contributed to the injury, where they are not the 
principal cause, and in Foly v. Wyeth, a different doc- 
trine was strongly hinted at by Merrick, J., in deliv- 
ering the judgment of the court. Hesays: “‘ Whether 
if the pressure of the weight of artificial structures 
which the owner has placed upon his own land for a 
lawful purpose, and in its reasanable use contributes 
to cause a slide or crumbling away of his soil into a 
pit excavated in an adjoining close by another pro- 
prietor, this will deprive him of the right to remuner- 
ation, for the injury sustained may be considered at 
least open to denial.” 

In Brown v. Robbins, referred to in the previous note, 
the action was for injury to the plaintiff’s lands and 
buildings by reason of excavations beneath the prem- 
ises, causing a subsidence of the soil, and a conse- 
quent injury to the buildings. A question was raised 
by the defendant, that he was not liable if the house 
contributed to the injury; and the judge, among 
other things, submitted the question to the jury, 
“whether the land fell from the superincumbent 
weight of the house, or whether it would have fallen 
in the same manner whetker there had been a house 
upon it or not.” The jury found that the weight of 
the house did not contribute to the injury, and re- 
turned a verdict of £300 for the plaintiff. Upon a 
rule to show cause, etc., in the court of exchequer, 
Pollock, C. B., said: ‘‘ As to the right of support for 
the house, gud house, if necessary to decide it, which 
it is not, I should be disposed to hold that the plain- 
tiff was entitled to the support of the surrounding 
ground. But the moment the jury found that the 
subsidence of the land was not caused by the weight 
of the superincumbent buildings, the existence of the 
house became unimportant in considering the ques- 
tion of the defendant’s liability. It is as if a mere 
model stood there, the weight of which bore so small 
a proportion to that of the soil, as practically to add 
nothing to it.” Martin, B., said: “There is no 
ground for reversing the verdict. The house was 
lawfully on the plaintiff’s land, and was injured by 
the unlawful act of the defendants.” Watson, B., 
said: ‘When a great weight is put on the land, 
which immediately causes a pressure upon the ad- 
joining lands, a nice question sometimes arises; but 
here every thing was determined by the finding of 
the jury, that the accident was not caused by the 
weight of the house, and that this weight has no 
effect in causing a subsidence of the soil.” 

This case establishes the principle fully, that the 
mere pressure upon land of a superincumbent weight, 
as buildings, or any thing else, does not prevent a 
recovery for an interferenze with the right of support, 
where the superincumbent weight does not contribute 
to the injury; and that in such a case a recovery may 
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not only be had for the actual injury to the soil, but 
also for all injuries to the buildings thereon standing. 
And when it is remembered that this was a case of 
injury to subjacent support, and mainly for injuries to 
the buildings, and the main question raised upon ex- 
ceptions and urged before the court was whether the 
verdict was not against the evidence, I think the case 
must be regarded as further establishing the doctrine 
that the pressure of a superincumbent weight upon 
the soil, in the form of buildings or other lawful erec- 
tions, will not defeat a recovery for injuries to sup- 
port, unless they are the promoting cause of the injury 
itself; and that the mere fact that they have in a 
measure contributed thereto, when not the principal 
cause, does not operate as a defense. It is true that 
the verdict established that the buildings did not con- 
tribute to the injury, but the verdict was clearly 
wrong; for no person could doubt that every pound 
of additional weight imposed upon the surface of the 
soil, increased the vertical and lateral pressure, and 
that the weight of several thousand pounds, such as 
would be likely to be imposed even by the most ordi- 
nary buildings, would, in a measure, contribute to the 
subsidence of the soil beneath them, and that a much 
slighter removal of the soil would be followed by a 
subsidence thereof, with the buildings upon the sur- 
face, than without them; yet the verdict was sus- 
tained, and the court even intimate that without such 
a finding of the jury, liability would exist. Indeed, 
upon the argument, Pollock, C. B., put this pertinent 
inquiry to the counsel: “Has a person a right to dig 
so near to the land of his neighbor as to disturb his 
soil, whether there is a house there or not?” 

A distinction exists between an injury to the soil 
and an injury to the wall or other structure erected 
in lieu of it. In the case of a building erected upon 
the surface of the soil where no excavation has been 
made for a foundation, a removal of the support of 
the adjoining soil would be actionable, notwithstand- 
ing the presence of the building, if any injury to the 
soil thus left unsupported followed, even though the 
excavation was made in the exercise of the highest 
care and skill possible. In such cases where no ex- 
cavation has been made and no artificial support has 


been substituted for the soil, and the adjoining owner’ 


excavates so near to his neighbor’s line as to disturb 
his soil at his peril, it is an interference with a natural 
right, and a nuisance, and liability attaches whether 
the digging was accompanied with negligence or not.* 
If by the increased weight imposed upon the soil by 
the building the damage is enhanced, this does not 
defeat liability for such damages as would have arisen 
if no building had been placed there, but only such 
as are the direct results of the pressure of the build- 
ing.t This precise question has not been directly 





N. Y. 159; Tremain v. Cohoes Co., id. 164; Stroynan vy. 
Knowles, 6 H. & N. (Exch.) 454; Hamer v. Knowles, 6 id. 459. 

+ Richardson v. Vermont Central Railroad Co., 25 Vt. 465. 
In this case Bennett, J., says: “ If there is any error in the 








decided, and the latter authorities disclose a tendency 
of the courts in that direction. 

In Hamer v. Knowles, 6 H. & N. Ex. 459, the ac- 
tion was brought by a tenant of certain mills for dam- 
ages sustained by a subsidence of the soil and mills 
by reason of the removal of minerals beneath the ad- 
joining lot. The action was referred, and the referee 
found that the subsidence of the ground resulted 
from the mining operations, and assessed the dam- 
ages at £1,590, as follows: £90 for the damage to his 
business, and £1,500 for deterioration of the value of 
the buildings and premises. Upon hearing the cause 
in the Court of Exchequer the defendant's counsel in- 
sisted that there could be no recovery for injury to 
the buildings, because no right of support existed for 
them; but Pollock, C. B., said: “It is said that the 
plaintiff had no right of support for buildings; but 
methink that if their being there did not contribute 
to the subsidence, the plaintiff is entitled to damages 
for injury to them through the defendant’s wrongful 
act in causing the land to subside — the ground on 
which they stood,”* 

In this case, as the case shows, the principal dam- 
age arose, not from the removal of the minerals be- 
neath the mill, but beneath the adjoining lot, at some 
distance from the plaintiff’s premises, and the subsi- 
dence of the soil was gradual, and covered a consider- 
able period after the acts from which the damage 
arose had been done, during all of which time the 
mills were in operation, and from the circumstance 
that the arbitrator only found the injury to the plain- 
tiff’s business to be £90, it is evident that no great 
hindrance in that respect was shown. The principal 
injury was to the buildings by reason of the subsi- 
dence of the soil, which the arbitrator says “.continued 
from time to time in consequence of the previous 
mining operations.” It is true that the arbitrator 
found that the weight of the buildings did not con- 
tribute to the injury, but it is quite difficult to under- 
stand how such a finding could be sustained when the 
subsidence was gradual, and the weight of the build- 
ings and machinery of such extensive works must 
have been enormous, and where the motion and con- 
stant jarring of the machinery of extensive works 
must, in a measure, have contributed to the damage. 
But, irrespective of this question, this case is a full 
authority in support of the doctrine that where there 
is a wrongful withdrawal of the support of the soil, 
even in an adjacent lot at a great distance from the point 
of injury, a recovery may be had for injuries to the 
buildings and other structures upon the surface of the 
soil, where they do not contribute to the injury; and 
it would seem from the facts in the case, that it fairly 





decision of the case in the 12th Mass. (Thurston vy. Hancock) 
it is, I apprehend, to be found in the courts not discrimina- 
ting between the soil that fell into the excavation from its 
own inherent weight, and that which was pressed in by the 
building.” Foly v. Wyeth, 2 Allen (Mass.), 131; Brown v. 
Windsor, 1 C. J. Am. Notes; 2 Davis’ Ab. 717; Tarrant v. 
Marshall, 19 Barb. (N. Y. Sup. Ct.) 380. 


* Brown v. Robbins, 4 H. & N. 186 
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warranted the doctrine that there may be a recovery 
for injuries to all structures upon the soil, when they 
are not the promoting or principal cause of the injury. 
That, whenever injury would have resulted if no 
buildings existed, a recovery may be had, even though 
they, in a measure, contributed thereto and hastened 
it. If not in theory, that is certainly the practical 
effect of all the cases, and sustains the doctrine hinted 
at by Merrick, J., in Foly v. Wyeth. It is an easy 
matter for courts to say, as in Hunt v. Peake, that the 
weight of a building would make no perceptible in- 
crease in the pressure of the soil, and for jurors and 
arbitrators to find in cases for damages in conse- 
quence of the subsidence of the soil covered by build- 
ings whose weight is many thousand pounds, and 
where the subsidence is gradual and covers a long 
period after the support is withdrawn, that the weight 
of the buildings have not contributed to the injury ; 
but common sense teaches every person that such 
findings are erroneous, false even, and only used as a 
cover for verdicts or judgments that accord with the 
sympathies of the triers, and their notions of the 
actual equities of each case, and that the only remedy 
for such evils is the establishment of the broad doc- 
trine, which is sustained both in reason and equity, 
that a recovery may be had in all such cases where 
the superincumbent weight is not the principal cause 
of, even though it has in a measure contributed to the 
injury, where the owner has not removed his own 
soil so as to deprive him of this natural right. In 
Farrand v. Marshall, 19 Barb. (N. Y. Sup. Ct.) 380, 
which is a well-considered case and entitled to great 
weight as an authority, Harris, J., in the course of his 
analysis of the case of Thurston v. Hancock, 12 Mass 
220, thus gives expression to his views upon the law 
as applicable to the facts of that case; and while 
this expression is in no measure an authority, yet as 
the expression of an able and eminent jurist, it shows 
the strong tendency of courts toward a more consist- 
ent and equitable construction of the legal relations 
of adjoining land owners, than is to be found in the 
dicta of Rolle: ‘A man who himself builds a house 
adjoining his neighbor's land (says Parker, C, J., in 
Thurston v. Hancock), ought to foresee the probable 
use by his neighbor of the adjoining land, and by a 
convention, or by a different arrangement of his 
house, secure himself against future interruption and 
inconvenience.” Referring to the doctrine of Rolle, 
he says: ‘‘We lave not been able to discover that 
the doctrine has ever been overruled, nor to discover 
any good reason why it should be.” The case itself 
was probably decided erroneously. Under the 
circumstances, as they appeared in evidence, I do 
not think the plaintiff was chargeable with any 
fault or negligence. He had taken the pre- 
caution to sink the foundation of his house fifteen 
feet below the natural surface. The defendant 
had dug and removed the soil upon his adjoining 


lot to the depth of forty-five feet. The result was 





that the plaintiff was obliged to take down his house 
to save the materials. No fault or negligence was 
imputable to the plaintiff; every reasonable precau- 
tion had been observed. On the contrary, the defend- 
ant was not using his land for any ordinary purpose. 
The plaintiff had sufficiently guarded himself against 
any ordinary use of the adjacent land, and it seems 
to me that the action ought to have been sustained.” 
By the Roman law, no proprietor was permitted to 
excavate on his own land so as to endanger his 
neighbor's building, and every person erecting a new 
building was bound to place the new structure a cer- 
tain distance from his neighbor’s boundary. This 
rule, however, in its full extent, would hardly be 
adapted to the present condition of things, particu- 
larly in large cities and towns, where every inch of 
space is made available, and is indeed necessary to 
supply the demands of business. In Hunt v. Peake, 
supra, the court, in commenting upon the idéa that 
no recovery could be had for an injury to support, 
where the land was incumbered with buildings, thus 
ridicules the doctrine and exposes its folly. Wood, 
C. J., says: “In fact, the weight of such houses 
would bear about the same proportion to that of two 
hundred feet of soil which a chimney-pot bears to a 
house; and it would really be absurd to suppose that 
the extra load of the house was the thing which 
caused the ground to yield for want of support.” In 
a case in Kentucky,* it was held that a division fence 
between two adjoining land owners was not to be 
treated as an increased burden to the land, and that 
it-was entitled to support as much as the land. This 
decision was placed upon the ground that a fence 
between adjoining lots is a necessary incident 
to the exclusive enjoyment of each owner of his own 
lot, and that it could not be regarded as a sensible in- 
crease of the burden to be supported. But suppose 
the fence to be a heavy stone wall, who can doubt 
that it would add essentially to the pressure upon the 
soil? The same principle that permits a division 
fence upon Jand would extend to buildings and all 
other structures that are essential to the actual en- 
joyment of the land. In Wyatt v. Harrison, 3 B. & Ad. 
871, it appeared that the plaintiff and defendant were 
the owners of adjoining lots, upon both of which 
houses had been erected. The defendant rebuilt his 
house, and in so doing sunk the foundation thereof; 
and as a result the plaintiff’s foundation wall was 
cracked and injured. It does not appear that the 
plaintiff’s soil was interfered with, nor does the dec- 
laration in the case allege that as a cause of action or 
ground for damages. But it was for the injury to the 
wall and building by withdrawing the support of the 
defendant’s soil. Lord Tenterden, C. J., said: “It 
may be true that if my land adjoins that of another, 
and I have not, by building, increased the weight upon 
my soil, and my neighbor digs in his land so as to 
occasion mine to fall in, he may be liable to an action. 


* 0’ Niel v. Haskins, 4 Bush. (Ky.) 653. 
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But if I have laid an additional weight upon my land, 
it does not follow that he is to be deprived of the 
right of digging his own ground, because mine will 
then become incapable of supporting the artificial 
weight which I have laid upon it.” In this case it 
will be observed that the question of liability where 
a superincumbent weight has been added to the sur- 
face, is regarded as depending upon the fact whether 
the building increased the weight upon the soil, and 
consequently contributed to the injury. 
—_—_@—__—__—. 


CURRENT TOPICS. 

The recent discussion with reference to the author- 
ship of the so-called Shakespeare’s dramatic produc- 
tions, has suggested the fact that Shakespeare’s law is 
generally sound; and that is more than can be said 
of dramatists, poets and novelists as a class. And 
the skeptical might point to this fact as another evi- 
dence that Lord Bacon wrote or revised the Shakes- 
pearian plays. Unquestionably Lord Bacon was 
exceedingly versatile, and we do not affirm that he 
could not have assisted, and did not assist, “ William ” 
in getting up those marvelous productions. And we 
are inclined to think that William Shakespeare did 
have some assistance in many other regards from 
either Lord Bacon, or some other learned man. But 
that does not render them the plays of any but 
Shakespeare. A writer in any department, who does 
not seek assistance in the collection of special facts, 
will find himself often wrong. And this leads us 
to reflect how much the literature of the world of 
the present day, and especially journalism, owes to 
contributions from lawyers. No important journal 
in Europe or America could do without its contribu- 
tions, on various subjects, written by men who have 
the knowledge of affairs, the powers of reasoning 
and the directness and force of diction which belong 
to the legal profession. 


The Canada Law Journal is somewhat incensed in 
respect to the proverbial ignorance which English 
journalists display in treating of American institu- 
tions—geography included. Our contemporary says: 
“ A legal journal of good repute on the other side of 
the ‘herring pond,’ in copying an article which ap- 
peared in our columns some months ago, describing a 
court scene in Ohio, speaks of it as ‘A Canada Law 
Court.’ It may be desirable to instruct our generally 
well-informed friend that Ohio is one of thé United 
States of America, and that the Dominion of Canada 
has not yet annexed it. We are thinking of doing so, 
however, and when we do, shall be glad to assist a 
few of the junior editors of journals in England and 
Treland to vacancies in some of the classes in geogra- 
phy for small boys. We may mention as an item of 
interest in the meantime, that as far as extent of 
country is concerned, the British Isles and Ohio to- 
gether are somewhat of the same proportion to Can- 





ada as Switzerland is to Russia. The ignorance of 
some of the ‘tight little Islanders’ about matters situ- 
ated a trifle beyond the length of their own noses is 
truly wonderful, though by no means a novel subject 
of merriment.” 


The address of Mr. Hastings before the Social 
Science Congress, at Glasgow, contains the following 
passage: “In regard to the conduct of criminal 
trials there is little improvement to be made. It has 
long been the glory of this country that criminal pro- 
ceedings are conducted with a rare impartiality, and 
with care for the interest of the accused, which leave 
little to be desired on the score of justice. Allow 
me, however, to enter a protest— perhaps unneces- 
sary — against any proposal for tampering with the 
institution of jury trial. Nothing seems more sur- 
prising than that proposals should have been deliber- 
ately made to weaken this safeguard for innocence 
and freedom. * * * So far as criminal trials are 
concerned the jury system, with few exceptions, 
works admirably well. No institution that works 
well ought to be altered, for change is in itself an 
evil, and can only be justified by proved necessity. 
Let us trust we may never see the day when the 
verdict of fewer than twelve men shall be sufficient 
to convict an Englishman of felony.” This passage 
probably reflects the sentiments of the average 
Englishman. Though the number of the jury is un- 
doubtedly governed largely by the prejudices and 
preconceived notions of Englishmen. If the laws of 
England had been half so careful of the rights of 
criminals in respect to the penalty inflicted, as they 
have been in respect to the requirement of a unani- 
mous verdict of twelve men to convict, it would not 
have been enacted years ago that horse-stealing 
should be punished with death. The tone of Mr. 
Hastings’ address was, in some respects, reactionary 
and does not compare favorably with the views of 
law of the other leading members of the Congress. 
The only commendable portions of the address seem 
to be the advocacy of cumulative penalties for habitual 
criminals, and the creation of the office of public 
prosecutor. et. 3 

The Washington Chronicle has attacked the grand 
jury system because a reputable citizen was indicted 
in the District of Columbia for forgery, and ‘at the 
trial the district attorney admitted that the govern- 
ment had failed to make out a case. The Chronicle 
says: “ What are we to think of the grand jury sys- 
tem which thus brands a citizen as a criminal without 
any evidence whatever? What security has any inno- 
cent man, no matter what his standing may be, 
against indictment for a penitentiary offense? How 
must that jury have been made up, or how manipu- 
lated, in order to bring in indictments without evi- 
dence of guilt, and thereby brand men as criminals 
against whom there is no appearance of criminality ?” 
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While we have little to say in favor of the grand 
jury system, it is not always that this jury errs in 
finding unfounded indictments, they as frequently err 
in refusing to find indictments where the evidence is 
all but conclusive of guilt. But it is a mistake to 
suppose that an indictment is equivalent to a convic- 
tion, or that a person should not be indicted unless the 
evidence is conclusive as to the question of guilt. A 
prima facie case is all that is necessary to secure an 
indictment. 


It may not be inappropriate for the legal profession 
to remember that William Cullen Bryant, who com- 
pleted the eightieth year of his life on the 3d inst., 
is not only a distinguished poet and journalist, but 
an ex-legal practitioner. In the case of Bloss v. Tobey, 
2 Pick. 320, decided in 1824, the author of “ Thana- 
topsis” was the counsel for plaintiff. Whatever may 
have been the causes which led Mr. Bryant to leave 
the legal profession, we do not think he regards it as 
any thing but an honorable and noble one, and one 
which comprises men of transcendent ability and 
power. But Mr. Bryant’s success is certainly not a 
source of envy to any right-minded lawyer. The 
world, and the legal profession are to be congratu- 
lated in that Mr. Bryant found his forte; and has 
produced some of the finest poetry of the present 
age, and translated into his native language the 
grandest poem of antiquity. Whether he would 
have made as good a lawyer as he has made a poet 
and journalist is not now for us to inquire. The 
profession join with the public in congratulating the 


great poet. 
—-- emo -—— 


NOTES OF CASES. 


In Vaughn et al. v. Hopson, the Court of Appeals 
of Kentucky decided an important question in re- 
spect to the vendor’s lien upon personal property 
against bona fide purchasers from the first vendee. 
It appeared that W. H. purchased a mule of J. H. for 
$175, for which the purchaser gave his promissory 
note, with W. B. B. as surety. To the note was an- 
nexed the following: “This note is given for a mule, 
and the mule is bound, or the title of the mule re- 
mains in J. H. until he gets his money. (Signed) W. 
H.” The purchaser sold the mule to R., and R. to V., 
each of them paying full value and being without 
notice of the terms of the sale to W. H. At the 
maturity of the note, J. H. brought suit on it and re- 
covered judgment; but execution was returned unsat- 
isfied. In an action by J. H. against V. to recover 
the mule, it was held that V., being a bona fide pur- 
chaser without notice of the lien or reservation of 
title in J. H., he was entitled to hold title against J. 
H. The doctrine on this point is not well settled. 
Coggill v. Hartford, etc., R. R. Co. 3 Gray, 545, and 
Ballard vy. Burgett, 40 N. Y. 314, seem to maintain an 
opposite rule from that laid down in the Kentucky 
case alluded to. In Coggill v. Hartford, etc, R. R. 





Co., Bigelow, J., said: “A bona fide purchaser, as 
well as an attaching creditor, must acquire his title 
through the vendee. If the latter has no title, he can 
communicate none. The purchaser and the attaching 
creditor are, in this respect, upon the same footing. 
No equities can intervene to give the former a better 
right as against the original vendor than the latter; 
they are aequali jure. Neither of them has a legal 
right to hold the property.” * * * * «It 
is the duty of the purchaser to inquire and see that 
his vendor has a good title to the property which he 
undertakes to sell. These views are supported by 
the authorities. Sugd. on Sales (2d Am. ed.), 189, 
and cases cited; Copland v. Bosquet, 4 Wash. C. C. 
588; De Wolf v. Babbett, 4 Mason, 294; Lucy v. Bundy, 
9 N. H. 298; Porter v. Pettengill, 12 id. 299; Her- 
ring v. Willard, 2 Sandf. 418; Barrett v. Pritchard, 
2 Pick. 512; Dresser Manuf. Co. v. Watterson, 3 Metc. 
9.” See also Whitney v. Haton, 15 Gray, 225. In 
Wait v. Green, 36 N. Y. 556, however, we have a case 
exactly similar to Vaughn v. Hopson. In that case 
Mrs. Comins sold and delivered a horse to Billington, 
and took a note under which there was a memoran- 
dum as follows: “Given for one bay horse; the said 
Mrs. Comins holds the horse as her property until the 
above note is paid.” Held, that a bona fide purchaser 
without notice could hold the horse. Judge Grover, 
in commenting on this case in Ballard v. Burgett, 
supra, said that the fair intendment was that Mrs. 
Comins intended to sell and deliver the horse to Bil- 
linton, and transfer the title to him, and take back from 
him security for the payment of the note in the na- 
ture of a chattel mortgage upon the horse. The 
Kentucky case may have been decided on some such 
reasoning as this; but it is difficult to see how the 
distinction is tenable between such a sale and a con- 
ditional sale. The case of Zuchtmann v. Roberts, 109 
Mass. 53, is strongly opposed to the Kentucky case. 


In Reed v. Clark, 47 Cal. 194, the Supreme Court 
of California held, that in an action for breach of 
promise of marriage, the plaintiff, for the pur- 
pose of enhancing damages, might prove that she 
announced the engagement and invited her 
friends to her wedding. The same case also holds 
that where the defendant attempts to prove improper 
conduct of plaintiff with other men, but fails utterly 
to prove such conduct, that fact may be taken into 
account by the jury in aggravation of damages. See 
also to the same effect Southard v. Rexford, 6 Cow. 
260; Kniffin v. McConnell, 30 N. Y. 289. 


The Supreme Court of Tennessee in Railroad Co. 
v. Sprayberry has recently pronounced a decision in 
regard to the liability of the first of. a line of several 
carriers, who sells a coupon ticket for the whole 
route, and the passenger is injured on a line under 
the control of a subsequent carrier, this court held 
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that the carrier who sold the tickets was not responsi- 
ble for an injury occurring at a point beyond its own 
line. This decision would be more satisfactory than 
it is if the authorities were uniformly to the same 
effect. Most of the authorities sustain the decision. 
But the following cases seem to militate strongly 
against it: Great Western Railway Co. v. Blake,7 H. 
& N. 987; Thomas v. Railway Co., 19 W. R. 477; 
L. R., 5 Q. B. 226; 6 id. 266. See Van Buskirk v. 
Roberts, 31 N. Y. 661. 
—_——__3.¢—__——. 
THE HUMOROUS IN PLEADING. 


Pleading at common law was a very solemn busi- 
ness. It cost the lawyer a great many years’ labor to 
learn how to plead, and after he had learned he was 
by no means sure of it. The business of pleading was 
in some communities monopolized by a set of men 
who by nature and education were uncommonly skillful 
sophists, and not to put too fine a point on it, liars, for 
the system was a grand, ingenious, intricate and ad- 
mirable labyrinth of lies. We may be sure there was 
nothing funny about it. Its devotees, who sat up 
nights to weave their webs, never allowed themselves 
the relaxation of a smile or a jest. If such a thing 
had been indulged in, the perpetrator would have been 
instantly sent to prison. The chancellor, albeit merci- 
fully inclined, would have spoken to him about it in 
open court. The system was not to be sneezed at nor 
smiled at. It hung ‘upon the body of the law like an 
incubus and brooded over it like a grim nightmare. 
But we have gotten rid of the system and are per- 
mitted to tell the truth if we will. We know one or 
two irreverent lawyers who have taken pains to spread 
their joy and thankfulness at this emancipation upon 
the record, in humorous strains of pleading. We will 
give an example in an answer actually interposed in an 
action for libel, where the defendant had printed of.- 
and concerning the plaintiff, who was a professional 
person, that he should take no further notice of 
him, whether he was “ drunk as usual or sober as the 
exception.’”’ The answer justified as follows: ‘“* And 
this defendant further answers, that at the time of 
said publication the plaintiff was, and for many years 
previous thereto had been, a notorious hard drinker of 
many if not all of the known varieties of spirituous 
liquors, and had been frequently and for days together 
publicly overcome and intoxicated by reason of his 
said indulgence; but whether the said plaintiff in- 
dulged in the use of said liquors as a beverage, or for 
mechanical or 
really does not know and will not undertake definitely 
to state; but the plaintiff’s said indulgence was what 
was intended by the words, ‘ drunk as usual or sober as 
the exception.’’’ Another instance was in an action for 
assault and battery against an infant, where the plain- 
tiff charged the defendant with striking her on the head 
with a large stone; to which the defendant answered: 
“That at or about the time mentioned in the com- 
plaint, the defendant, who was lawfully and peaceably 
walking upon a public street and highway in the city 
of ——, was unlawfully and violently assaulted, at- 
tacked and pursued by a boy by the name of —— —, 
and this defendant then and there in self-defense, as 
he lawfully might for the cause aforesaid, threw, pro- 
jected and impelled, at and toward said —,a 
clam-shell, of moderate and reasonable size, which 





medicinal purposes, this defendant’ 





was providentially lying in and upon said highway, 
intending thereby to deter, intimidate, terrify and 
drive away said —— ——; but the said clam-shell, by 
the influence of the cireumambient atmosphere, or by 
the will of Providence, was diverted from the direc- 
tion given to the same by the defendant, and glided 
and sailed away therefrom, after the manner of clam- 
shells when rendered missile and projectile, and col- 
lided and caromed against and upon the heaa of the 
plaintiff, which happened, unfortunately for the said 
head, to be then in the vicinity of although at some 
distance from the said —— ——, and slightly bruised, 
cut and abraded the said head, but did said head or 
said plaintiff no hurt or damage of any moment; that 
the said coincidence of the said clam-shell and said 
head was entirely unintentional on the part of the de- 
fendant, although doubtless in conformity with the 
decrees of fate and the laws of atmospheric pressure, 
and this defendant was and is sincerely sorry for the 
said occurrence, and to testify to his regret at the time 
procured the said plaintiff to be conveyed to her house 
in a carriage in the most tender and sympathetic man- 
ner, and summoned and produced a suitable and suffi- 
cient medical man to minister to the said hurt, and 
paid, compensated and satisfied said medical man and 
the proprietor of said carriage for their said services, 
which is the same occurrence referred to in the com- 
plaint; but this defendant does not conceive that he is 
legally liable for the said occurrence, and prays the 
court to discharge him accordingly. And this defend- 
ant further claims and insists that if any one was to 
blame for said occurrence, except said plaintiff, in so 
as aforesaid suffering, allowing and permitting her 
said head to intervene between said clam-shell and its 
intended mark, target and destination, it was the 
contracting board of said city of ——, in suffering and 
permitting the said public street and highway to be 
paved with clam-shells rather than with solid, immo- 
vable and non-volitant Russ, Belgium or cobble-stoue 
pavement.” 

Now we submit that the foregoing are much more 
sensible and explicit than the old forms in such cases 
made and provided, to say nothing of their superior 
interest and humor. If auybody has just such a case 
we recommend the foregoing as precedents. 





—~<-o—___——. 


CUMULATIVE SENTENCES ON INVETERATE 
MISDEMEANANTS. 

The following paper by Mr. Sergeant Cox, of Eng- 
land, was read in the Repression of Crime section at 
the recent meeting of the Social Science Congress in 
Glasgow : 

“With all deference to those who hold that crim- 
inals are ‘society's failures,’ and to whom, therefore, 
the community owes a debt to be paid, not by punish- 
ment, but by restraint with a view to reformation, I 
must still maintain that the primary object of crim- 
inal jurisprudence is to deter from the commission of 
crime through fear of the punishment that will follow 
it. Thus viewed, that object is twofold: First, to pre- 
vent those who are not yet criminals from becoming 
so; secondly, to deter those who have committed 
crime from repeating the offense. 

“ The reformation of the criminal is entirely a second- 
ary object, and is properly the work of the priest and 
the schoolmaster. It is economy to make schools of 
our jails, and there to inculcate notions of religion 
and morality. But it is a benevolence superadded 
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upon a duty, and must be made subsidiary only to the 
primary purpose — punishment. 1 . 

* Assuming, then, the criminal law and its sentences 
to be designed for the terror of evil-doers, the question 
of cumulative punishments becomes very simple as a 
principle, although requiring some care in its applica- 
tion. No law could so define the gradations of crim- 
inality as to award to each its proper penalty. The 
law can but make a more or less rude classification of 
offenses, affix to each class certain kinds of punish- 
ment, and leave to the discretion of the judge the 
meting out of the quantity of that particular punish- 
ment according to his views of the character of the 
particular crime. Two crimes bearing the same title, 
and equal in magnitude in the eye of the law, might 
differ, as respects the guiltiness of the offender, to an 
extent far greater than the difference between a crime 
of one class and a crime of another class. Too large a 
latitude cannot, therefore, be permitted to the judge 
for the apportionment in the particular case of the de- 
gree of that punishment which the law prescribes for 
an offense of that kind. 

“ A first offense, unless it possesses some special fea- 
tures of aggravation, is usually and properly treated 
with leniency, in the expectation, which experience 
has not disappointed, that the pain suffered will deter 
the sufferer from hazarding a repetition of his offense. 
But this deterrent will obviously operate with vastly 
greater force if it is known to the criminal that a sec- 
ond offense will certainly entail a much more severe 
penalty. A few crimes are the consequences of un- 
bridled passions, and over them the fear of conse- 
quences has little sway. But the vast majority of 
crimes are committed to gratify some self-indulgence ; 
the impulse is for the most part momentary, and in 
many cases the fear of the pain that may follow the 
crime is likely to be weighed in the balance against the 
pleasure of the indulgence to be obtained by it. There is 
another class of crime over which punishment that is 
painful is likely to exercise much restraint. All crimes 
of fraud, or in the nature of fraud, the form that, with 
the spread of education, crime is assuming more and 
more, are from their nature deliberate crimes. They 
demand contrivance, skill, forethought, and much in- 
genuity for their accomplishment. The criminals are 
necessarily possessed of a considerable amount of in- 
tellectual capacity. These are crimes of calculation. 
The chances of success are weighed against the chances 
of detection and the unpleasantness of the penalty, 
and the balance is struck of probable gain or loss. 
But this balance is materially affected by knowledge 
of the amount of punishment involved in failure. 
Our laws, framed when society was very differently 
constructed, when education was less general, when 
the temptations were not so great and the facilities not 
so numerous, have treated crimes of fraud as if of 
lesser degree of criminality than larceny, and given to 
them, not only a milder name, but lesser punishments 
aud more chances of escape. The penalty for crimes 
of this class should be imposed with reference to*the 
question such a deliberate criminal always puts to him- 
self, ‘Is it worth the risk?’ 

“ But if it is desirable that the punishment of first 
offenses should be light, it follows that sentences must 
be cumulative. If all sentences are to be equal, the 
first sentence must be made more severe. If the object 
be to deter by fear of consequences, surely the knowl- 
edge that he will have to endure so much more than 
he has stfffered already will deter the offender if any 





thing can. It has been said that, in fact, cumulative 
sentences do not deter, because we find so many of- 
fenders coming back again to the jails in spite of them. 
But this is the same fallacy which has already been 
pressed into service against the contention that the 
object of punishment is to deter. We know all whom 
punishment has failed to frighten; we do not know 
those who have been prevented by fear of punishment 
from indulging their desires by criminal acts. So it is 
with cumulative punishments. We see those who dis- 
regard them. Is it not more than probable that of the 
vastly greater numbers who do not again lapse into 
crime a large proportion are prevented by a feeling 
that might be thus expressed: ‘I know what it is to 
be a prisoner for two months; I will not risk enduring 
the like pain for six months.’ 

‘Cumulative sentences for repeated offenses would, 
therefore, appear to be unexceptionable in principle, 
and there is no proof that, so far as their limited ap- 
plication has gone, they have failed in practice. But 
the application of the principle is not uniform, and it 
is wholly neglected in some offenses that especially call 
for it. 

‘* When the law attaches a penalty to an offense, it 
should in all cases specify the punishment for a second 
conviction for the same offense, with the general con- 
clusion that for a third, or any subsequent conviction, 
the punishment will be increased according to an ap- 
pointed scale, still leaving to the judge a discretion in 
its apportionment, in order to meet the infinite variety 
of circumstances that should determine the degrees 
of culpability, which differ as infinitely. It is not of 
infrequent occurrence that a person who has been 
several times convicted and subjected to penal servi- 
tude commits some offense of a very trivial nature, for 
which, had it been a first offense, he would have been 
subjected to imprisonment fora month. Although it 
is necessary to take his former convictions into ac- 
count in the sentence, the proposition often advanced 
that he should invariably receive a punishment greater 
than either of his previous ones, does not commend 
itself to the judgment, for that would be equivalent 
to a still longer term of penal servitude than his former 
one. The complaint is not of the power to relax the 
rule as to cumulative sentences for repeated offenses 
—for that is indispensable to the administration of 
criminal justice—but to the capricious irregularity 
with which the principle is established by the law and 
adopted by those who administer it. In very few cases, 
indeed, are cumulative penalties prescribed by statute 
for second and subsequent convictions for the same 
offense. With felonies, a former conviction may be 
charged and proved, and in such case, however small 
the punishment attached to the offense, the judge may 
sentence the prisoner to a long term of penal servi- 
tude, and not to a shorter one, which is another grave 
error. The law is defective, also, in this— that it does 
not attach the cumulative punishment directly in the 
same section that specifies the punishment for the par- 
ticular crime; but it appears only as a general provis- 
ion in another place, and therefore is not brought so 
directly under the notice of the criminal class as it 
would if the provision were to follow as part of the 
penalty affixed to the particular crime. For instance, 
in the law that punishes larceny, after defining the 
offense, the punishment should be expressly stated as, 
for the first offense so much, for the second offense so 
much, for the third and all subsequent offenses a pro- 
portionate addition of so much more for each new 








THE ALBANY LAW JOURNAL. 











offeuse. A subsequent section might contain a general 
power to the judge to mitigate any of the sentences at 
his discretion. Cumulative punishment being thus 
imposed directly, the general rule would be to observe 
it, and the rule would be departed from in exceptional 
cases only. A further advantage would result in that 
the judge would be obliged to have, if not to give, 
good reasons for exceptional departure from the rule. 
But it is with offenses punishable by summary convic- 
tion that the law most requires amendment in this 
respect. Cumulative penalties are recognized for 
some such offenses, but only for a small portion of 
them. Even when the law is adopted it is imperfectly 
carried out. It is rarely extended beyond a second 
conviction. If the principle be a right one, it should 
be persistently applied. If a second offense is to be vis- 
ited with double the punishment awarded to the first, 
there is nv conceivable reason why a fifth or sixth 
offense should not be punished with five or six times 
the penalty inflicted for the first. On the contrary, if 
any distinction is to be made, if repetition of crime 
aggravates the guilt of the offender, his persistency, 
after repeated warnings, increases the wrong in more 
than the ratio of the repetitions. Instead of merely 
a penalty —say of twenty shillings for a first offense, 
and of forty shillings (or whatever it may be) for a 
second or any subsequent offense —as is the usual pro- 
vision, there should be a measured scale of increased 
penalty for subsequent offenses (as already suggested 
for indictable offenses), with, of course, the same dis- 
cretion given tu the magistrate to reduce or remit, as 
is suggested for the judges. The existence of such a 
scale would be a guide to justices in the duty (often 
most delicate) of determining the amount of punish- 
ment; for it would give them a measure by which 
they could at once relieve their own minds and justify 
themselves when subjected to the opposite fires of 
criticism — from one side for their leniency, and from 
the other side for their severity. Such a scale would 
not be difficult of adjustment, and, as with indictable 
offenses, the cumulative penalties should be distinctly 
stated in the section uf the statute that defines the 
offense, so that offenders may distinctly know what will 
be the cousequences if they repeat their misbeha- 
vior. 

“There are whole classes of offenses which the irra- 
tional and now unmeaning distinction made by our 
law between felonies and misdemeanors has continued 
to except from the category of crime, although in fact 
the moral guilt is much greater than that of many 
offenses called felonies, and therefore so treated. 
Such, for instance, is that now large category of of- 


fenses which may be properly described as “frauds.” ’ 


A man who deliberately and habitually loads a scale is 
morally and socially a far worse criminal than a boy 
who steals a loaf or picks a pocket. But owing to the 
legal distinction, now no longer necessary, between 
felony and misdemeanor, the fraud is treated with far 
less severity than the larceny, although that fraud was 
not the commission of one crime merely, but in fact 
an accumulation of many crimes. No greater service 
could be rendered to the community by a government 
desirous of practical reform, than the revision and 
reconstruction of the whole law of fraud, adapting it 
to the present state of society, where the diffusion of 
education has caused crimes of contrivance to be sub- 
stituted for crimes of violence. But if it be deemed 
too large a work for one statute, no time should be lost 
in so far amending the present law as to introduce a 





scale of cumulative penalties for offenses already pun- 
ishable. Take, for instance, the offense of fraud by 
weights and measures. How inadequate is a penalty 
of £5 for an offense by which tenfold that sum has 
been pocketed by the offender? All offenses in the 
nature of fraud, by which profit is made, should be 
punished, at the least, by a pecuniary penalty that 
will exceed the profit, so as to make the fraud an un- 
profitable pursuit. Repetition of the offense should 
invariably involve a greatly increased penalty, regu- 
larly accumulating with every subsequent conviction. 
There are many other offenses, tuo numerous to be 
named, but familiar to all acquainted with the busi- 
ness of magistrates’ courts (such as misbehavior of 
various kinds, disorderly drunkenness, wanton or 
malicious injuries to proper‘y, assaults, petty tres- 
passes, and the like), whica would certainly show a 
great and immediate diruinution, if it were known 
that continuance in the vrong-doing would proportion- 
ately multiply the punishment to be endured. 

“A special advantage of cumulative punishments is 
that they work in the most certain manner by a species 
of self-regulation. The criminal in fact apportions his 
own remedy to his own wrong. There must be some 
point at which he will reform himself, otherwise he 
will practically pass altogether into the custody of the 
law. If two months’ imprisonment will not suffice 
for a remedy, three, or four, or six, or more, being suc- 
cessively applied by his own act, it is for him to deter- 
mine when he has had enough. At the worst, if he 
has so little self-restraint that he cannot abstain from 
an hour’s self-indulgence to avoid six months in a jail, 
the society to which he is a nuisance takes possession 
of him and compels him to good behavior by depriving 
him of the means for wrong-doing. If the penalty is 
pecuniary and he is imprisoned because he cannot pay, 
his imprisonment should only be remitted when he has 
worked out the amount. Thus his fate would be en- 
tirely in his own hands. 

“The substance, then, of this paper resolves itself 
into the following propositions: 

“1, The object of punishment is, first, to deter the 
offender from repeating the offense by fear of the con- 
sequences; secondly, to deter others from offending 
by the knowledge of the pain they will incur if they 
do so. 

“2. For this purpose the law should affix to all of- 
fenses, below a certain high class of crime, a scale of 
penalties increasing at a fixed ratio with every repeti- 
tion of the same offense. 

‘*3. The law should also impose some increase of sen- 
tence upon a conviction for any offense of the same 
nature, as, for instance —in larceny, for any crime in 
the nature of dishonesty; in assault, for any offense 
involving violence, and so forth. (This the law has 
already partially accomplished.) 

‘4, In all cases there should be vested in the court 
a large discretion for mitigation of punishment, and 
here I would suggest whether it would not be desirable 
to make some change in the present practice of sen- 
tences so as to require the judge to say to this effect : 
‘IT now pronounce the sentence of the law, which for 
your offense is (naming the statutory penalty). But 
by virtue of the power given to me to mitigate that 
sentence, for the reasons I now state to you, I reduce 
your punishment for that offense to,’ ete. Much bene- 
fit would accrue from such a repeated publication of 
the punishment attached by the law to offenses, and 
no smal] advantage would be secured by the judge be- 
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ing thus required to state publicly his reasons for its 
mitigation. 

*5. One of the strongest recommendations for the 
adoption of a scale of cumulative punishments is that 
it precisely apportions the remedy to the disease.”’ 





DIGEST OF RECENT ENGLISH DECISIONS. 


BILL OF EXCHANGE. 

Check: presentment for payment: payment by check: 
custom of bankers.— A, in London, drew a check on B 
& Co., bankers at Jersey, in favor of C, on the 27th of 
January, and C handed it to a London bank on the 
28th, who, having no agent at Jersey, the same day 
sent the check by post direct to B & Co., demanding 
payment. The check in due course of post would 
have arrived at Jersey on the 29th. B& Co. stopped 
payment on the 4th of February, and on the 7th of 
February returned the check marked “ refer to draw- 
er.”’ By the custom of London bankers, when a for- 
eign check is paid ,to a banker by a customer, if the 
banker has no agent at the place where the check is 
payable, he sends the check direct to the banker on 
whom it is drawn, demanding payment, and the banker 
immediately either remits the money or returns the 
check; checks drawn on bankers in Jersey are consid- 
ered foreign checks. Held, that there was a due pre- 
sentment for payment of the check according to the 
custom of bankers; and that C had been guilty of no 
laches so as to make the check hisown. Heywood v. 
Pickering, L. R., 9 Q. B. 428. 

DISCHARGE OF CARGO. 

Shipping : construction of bill of lading: usage of the 
port of London as to the discharge of goods from steam- 
ers in the docks.— Goods were shipped under a bill of 
lading in these terms: “Shipped in good order and 
condition by Petrocochino Brothers, of Calcutta, in 
the steamer Zeno, bound for London, sixty-nine bales 
hides, being marked and numbered as per margin, and 
to be delivered in the like good order and condition 
from the ship’s deck, where the ship's responsibility 
shall cease, at the aforesaid port of London,” etc., ‘*on 
payment of freight,’’ etc. On her arrival in London 
the Zeno went into the Victoria Docks, and notice was 
given to the consignees that she was ready to unload. 
The custom of the Victoria Docks as to the unloading 
of steamers was proved to be as follows: The goods are 
taken from the deck of the vessel by the company’s 
servants and placed on the dock quay, or, if perishable, 
under sheds, and, if the consignee or his agent does 
not appear to claim them within twenty-four hours, 
they are warehoused by the company. If the con- 
signee or his agent sends a lighter, they are put into 
the lighter from the quay by the servants of the com- 
pany. The expenses of landing the goods and putting 
them into lighters are paid by the shipowner, but, if 
the goods are warehoused, this is done at the expense 
of the owner of the goods. Within the proper time 
the consignees of the sixty-nine bales sent a lighter 
for them. The whole sixty-nine were proved to have 
been landed by the company’s servants and placed on 
the quay; but the evidence failed to satisfy the jury 
that more than sixty-eight were put into the lighter. 
The other bale was never traced. Held, that the ship- 
owner was not responsible for the missing bale. Petro- 
cochino v. Bott, L. R., 9 C. P. 355. 


EASEMENT. 
Construction of covenant: right of way: party or 
privy.— The plaintiff purchased two of several plots of 





building land of which the defendant was mortgagee 
infee. The conveyance, to which the defendant and 
the mortgagor were both parties, contained a grant of 
a right of way in these terms: ‘Together with full 
and free right and liberty for the grantee, his heirs, 
etc., at all times and for all purposes, etc., with or 
without horses, carriages, etc., to pass and repass over 
and along the roads or intended roads and ways de- 
lineated in the plan,’’ arid also a covenant by the defend- 
ant that he had not “done, omitted, ‘or knowingly 
suffered or been party or privy to any thing whereby the 
premises conveyed, or any part thereof, were or might 
be impeached, affected, or incumbered in title, estate, 
or otherwise howsoever, or whereby he was in any- 
wise hindered from granting and releasing the same 
premises, or any part thereof, in manner aforesaid.” 
Another plot had previously been sold to A. In the 
conveyance to A (to which the defendant as mortgagee 
was a party), the mortgagor covenanted with A that he 
would at his own expense ‘“‘ pave and complete, and 
make fit for use, and at all times maintain in good re- 
pair, a private road, the site of which private road is 
marked ‘ Private Road A B’ on the plan drawn in the 
margin of these presents (describing it), and will make 
such road of a width of not less than forty feet 
throughout its entire length.”’ This was the road 
over which a right of way was granted to the plaintiff 
in his conveyance. In this deed was also a proviso 
that it should be lawful for A “ to erect and maintain 
a porte-cochére or projection extending over the foot- 
pavement of the said private road marked A B, pro- 
vided that the plan thereof be submitted to the mort- 
gagor, and approved of by him.”’ This portico when 
finished projected about two feet into the carriage-way 
of the private road A B, but there was ample space 
left for the convenient enjoyment by the plaintiff of 
the way granted to him. Held, that, there being no 
substantial interference with the right of way or ease- 
ment granted to the plaintiff, he was not entitled to 
maintain an action against the defendant upon his 
covenant; but that, if there had been such interfer- 
ence with any right of the plaintiff, however small the 
damage, the defendant was sufficiently a ‘“ party or 
privy ’’ to the conveyance to A as to have rendered 
him liable. Clifford v. Hoare, L. R.,9C. P., 362. 


EVIDENCE. 

False pretenses: previous frauds: guilty knowledge.— 
On the trial of an indictment for endeavoring to ob- 
tain an advance from a pawnbroker upon a ring by the 
false pretense that it was a diamond ring, evidence 
was admitted that two days before the transaction in 
question the prisoner had obtained an advance from a 
pawnbroker upon achain which he represented to be 
a gold chain, but which was not so, and endeavored to 
obtain from other pawnbrokers advances upon a ring 
which he represented to be a diamond ring, but which, 
in the opinion of the witnesses, was not so. This ring 
was not produced. Held, that the evidence was prop- 
erly admitted. The Queen v. Francis, L. R., 2 C. C. 
R. 128. 

FREIGHT. 

Shipping: charter-party: implied contract to pay 
freight.— A charter-party was entered into in London 
on the 17th of June, 1872, between plaintiff, as master 
of a ship lying at London, and R. B. L., a shipbroker, 
to carry 407 tons of iron from H. to G., at freight of 
7s. 3d. perton. Freight to be paid in London on sign- 
ing bills of lading, the owner or master to have an ab- 
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solute lien for freight. On the following day L. char- 
tered the ship to the defendant at 8s. per ton for the 
same amount of iron. The charter contained similar 
clauses as to freight and lien, and the following clause 
at the end: “‘ The brokerage of five per cent is due on 
the execution of this charter to R. B. L., by whom the 
vessel is to be entered and cleared at the port of load- 
ing.” Though the defendant thought he was treating 
with L. as broker for the ship, L. had no authority in 
fact to act as broker for the plaintiff, or toreceive the 
frieght; and neither plaintiff nor defendant knew of 
the charter entered into by the other. The cargo hav- 
ing been put on board by defendant, the master signed 
bills of lading making it deliverable to consignees or 
assigns, ‘‘ they paying freight for the said goods as per 
charter-party.”” The plaintiff did not demand the 
freight on signing the bills of lading. The cargo was 
duly delivered at the port of discharge; and in the 
meantime L. obtained payment of the freight of 8s. 
per ton from defendant, and afterward stopped pay- 
ment, leaving the 7s. 3d. per ton unpaid to plaintiff. 
The plaintiff having sued defendant for the 7s. 3d. per 
ton for the carriage of the iron, held, that the plain- 
tiff could not recover; for that the plaintiff and de- 
fendant never were ad idem, and consequently there 
was no express contract between them; and that, un- 
der the circumstances, no contract to pay reasonable 
freight for the carriage could be implied on the ship- 
ment of the goods. Smidt vy. Tiden, L. R., 9 Q. B. 446. 


LANDLORD AND TENANT. 


Effect of surrender of lease on interest of sub-lessee: 
parol license, revocation of: rights of licensee.— At 
Michaelmas, 1851, W., the owner of two adjoining 
houses, Nos. 4 and 5, let No. 5 to A., as tenant from 
year to year. Defendant having become tenant to W. 
of No. 4, A. let him the cellars under No. 5, from year 
to year from Michaelmas, 1861. There was in the front 
cellar a gas meter communicating with the house No. 
5, and it was a term of the letting that A. should be 
allowed to go to the meter, if necessary, whenever 
defendant’s premises were open. In July, 1871, it was 
agreed between A., W.and D., that A. should give up 
possession of No. 5 to W., and D. became tenant from 
year to year to W. from Michaelmas, 1871. Defendant 
was aware that No. 5 was given up by A. and re-let to 
D., but no notice to quit the cellars was given to de- 
fendant. In March, 1872, D. put up in the cellars a 
water meter communicating with his house, without 
either objection or express permission of the defend- 
ant. Afterward D. surrendered his interest in favor 
of the plaintiff, and W. let No. 5, expressly including 
the cellars, to the plaintiff for fourteen years, from the 
24th of June, 1872. The plaintiff entered into occupa- 
tion, the cellars remaining occupied by the defendant, 
and plaintiff, without objection or permission of the 
defendayt, put up more pipes and some bell-wires in 
the cellars. In July, 1872, plaintiff demanded posses- 
sion of the cellars, but defendant refused to give them 
up without a proper notice to quit, and he retained 
possession till! April, 1873. On the 10th of January, 
1873, the defendant cut off the plaintiff's water supply 
by hammering up the service pipe passing through the 
cellars, and cut the gas-pipes and bell-wires. Plaintiff 
having brought an action for being kept out of posses- 
sion of the cellars and for the damages caused by de- 
fendant’s cutting the pipes, etc., held, that defend- 
ant was entitled to keep possession until a proper 
notice to quit had been given; for that the volun- 








tary surrender by A. could not affect the interest 
of the defendant, his sub-lessee. Secondly, that plain- 
tiff was entitled to damages for the cutting of his pipes 
and wires; for that a licensee, under a revokable li- 
cense, was entitled to notice of revocation and a rea- 
sonable time afterward to remove his goods. Cornish 
v. Stubbs (Law Rep., 5 C. P. 334), followed on the latter 
point. Mellor v. Watkins, L. R., 9 Q. B. 400. 
MARINE INSURANCE. 

1. “Slip:”’ policy.— The defendants, a Liverpool in- 
surance company, employed the firm of E. & Co. as 
their agents in London. The plaintiffs instructed P. 
& Co. to insure for them steel rails, and P. & Co. pre- 
pared a slip, which was initialed by E. & Co. on behalf 
of the defendants. According to the course of busi- 
ness observed by the defendants’ company, P. & Co. 
sent acopy of the slip to E. & Co., who the same night 
sent it to the defendants at Liverpool. P. & Co. paid 
to E. & Co. the premium due on the policy and the 
amount due for the stamp duty. The steel rails were 
afterward totally lost by the perils intended to be in- 
sured against, and the defendants then refused to exe- 
cute any stamped policy. Held, affirming the judg- 
ment of the court below, that no action would lie; for 
that the initialing of the slip and forwarding the copy 
slip to the defendants were parts of one contract; and 
that no further contract could be implied to execute a 
stamped policy within a reasonable time after the copy 
slip was transmitted to the defendants; and as no 
stamped policy had been executed, 30 Vict., c. 23, 887 
and 9, prevented the plaintiff from maintaining an ac- 
tion. Fisher v. The Liverpool Marine Insurance Com- 
pany, L. R., 9 Q. B. (Ex. Ch.) 418. 

2. Words ‘‘at and from” a port: implication that 
there should be no unreasonable delay in ship reaching 
port.—In a voyage policy of insurance ‘‘ at and from” 
a port, it is an implied understanding that the ship 
shall be at the port within such a time that the risk 
shall not be materially varied; and if there is delay 
beyond such time, the policy does not attach. De 
Wolf v. The Archangel Maritime Bank and Insurance 
Company (limited), L. R., 9 Q. B. 451. 

NECESSA RIES. 

Shipping: authority of captain to pledge owner's 
credit: effect of owner's having an agent at the port.— 
Where the owner of a ship had an agent at the port 
where she was lying, authorized and ready to supply 
the ship’s requirements, held, that the master had no 
implied authority to pledge the owner's credit at such 
port for necessaries supplied for the ship’s use. Gunn 
v. Roberts, L. R., 9 C. P. 331 

RAILWAY COMPANY. 


1. Common carrier: special contract: “at owner's 
risk: negligence.— Goods contained in several packages 
were delivered to a railway company at Chester to be 
carried to Halifax, under a contract note which ex- 
pressed that they were to be carried “ at owner's risk.” 
Several of the packages were delayed through the 
negligence of the company, for, as the jury found, an 
unreasonable time, and their contents were in conse- 
quence damaged. Held, upon the authority of Robin- 
son v. Great Western Ry. Co., 35 L. J. (C. P.) 123, that 
the special terms of the contract did not absulve the 
company from responsibility for these consequences 
notwithstanding that the goods were to be carried at 
a lower rate than the ordinary rate. D’Arc v. The 
London and Northwestern Railway Company, L. R., 9 
C. P. 325. 
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2. Liability of, for improper state of level crossing.— 
Where a railway company construct their line across 
a highway on a level under the sanction of an act of 
parliament, it is their duty to keep the crossing in a 
proper state for the passage of carriages across the 
rails; and if a carriage is damaged in consequence of 
the rails being too high above the surface of the road- 
way, the company are liable. Oliver v. The Northeast- 
ern Railway Company, L. R., 9 Q. B. 409. 


SALE OF GOODS. 


Statute of frauds: alteration of written contract by 
parol.— A memorandum containing proposed terms 
for the sale of a ship having been drawn up by the 
vendors’ broker, but not signed, was sent to the pur- 
chaser. He made certain interlineations in red ink 
altering the terms, and having signed the document, 
returned it to the vendors’ broker. The alterations 
were subsequently not acquiesced in by the vendors, 
and were struck out, and further interlineations were 
made by the vendors. The vendors’ broker then signed 
the document and submitted it to the purchaser, who 
assented to the terms of it as it then stood. Held, in 
an action on a contract in the last-mentioned terms 
against the purchaser, that, notwithstanding the provis- 
ions of the statute of frauds, parol evidence was ad- 
missible to show that the purchaser had so assented, 
inasmuch as there never had been a contract between 
the parties until such assent on his part; and the 
effect of the parol evidence was, therefore, not to vary 
a written contract, but merely to show what was the 
condition of the document when it became a contract 
between the parties. Stewart v. Eddowes. Hudson v. 
Stewart, L. R., 9 C. P. 311. 


_—— 
CASE-LAW AND INDUCTIVE SCIENCE. 


Much has been said and written lately about making 
English law more scientific in various ways; as to the 
form by processes of definition and consolidation, as 
to the substance of getting rid by archaisms and 
anamalies. And, beside those who do or suggest good 
work of this kind, there are those who expound a 
so-called science of law which on examination appears 
to have little to do with science and less with the law 
of England. But not much attention has been paid to 
the scientific character of the methods by which a 
great part of English law has actually been built up, 
and by which it is still administered and developed. 
We mean that part which is made not by enactments 
but by decisions, and which is to be sought in the rec- 
ords of decided cases. It once bore the unhappily 
chosen name of unwritten law; modern writers call it 
after its source by the more convenient and accurate 
name of case-law. ‘This system of case-law might be 
described in hostile popular language as a servile fol- 
lowing of precedents tempered or supplemented by 
transparent fictions — a sort of hand-to-mouth scramb- 
ling work at best. Because the results are ill-arranged 
and difficult to get at, it is assumed by a not unnatural 
fallacy that there must have been something bungling 
and unscientific in the operations by which they were 
produced. What we now seek is to show that these 
operations have a truly scientific character, and that 
English case-law may fairly claim kindred with the in- 
ductive sciences. 

The ultimate object of natural science is to predict 
events—to say with approximate accuracy what will 





happen under given conditions. Each special depart- 
ment of science occupies itself with predicting events 
of a particular kind. Note also that each science oc- 
cupies itself only with those conditions which are ma- 
terial for its own purposes. The object of legal science, 
as we here understand it, is likewise to predict events. 
The particular kind of events it seeks to predict are 
the decisions of courts of justice. Like the other 
sciences, it selects its own sets of conditions to deal 
with. Let us consider fora moment an event which 
has both physical and legal consequences. If A strikes 
B, then the effect of the blow on B’s equilibrium is a 
matter of mechanics; the ‘effect on his organism is a 
matter of physiology; the effect of giving him a right 
of action is a matterof law. For the scientific exam- 
ination of the event in each of these several aspects 
we want to know and to deal with the several appro- 
priate sets of conditions, and those only: thus, if B 
struck A first, this is irrelevant to the mechanical 
question, but relevant to the legal question. The 
legal result is as definite and capable of prediction 
as either the mechanical or the physiological one; 
the needful thing in each case is that the right set 
of conditions be rightly observed. So far, then, nat- 
ural science and legal science aim at like objects. Let 
us go on to consider the likeness of. the means by 
which those objects are accomplished. 

In natural science we need an all-embracing funda- 
mental assumption before we can take any steps to- 
ward prediction; in other words, before we can have 
any science at all. This assumption is that nature is 
uniform. We act on the belief that whenever the 
same conditions are repeated they will give the same 
result, and we refuse to entertain any suposition to the 
contrary. How we came by this axiom of the uni- 
formity of nature, or whether it can be justified other- 
wise than by its results, we have not now to ask; all 
we need remark is its place as the corner-stone of 
science. It is plain that without it we could make no 
use whatever of past experience. 

Turning now to legal science, we find that an as- 
sumption of the same kind is no less needed. In order 
to predict physical results, we must suppose that the 
same thing always happens under the same conditions; 
and, in the same way, in order to predict legal results, 
we must suppose that the same decision is always given 
on the same facts. We must have a fundamental 
axiom of the uniformity of law corresponding to the 
fundamental axiom of the uniformity of nature. But 
here a notable distinction at once strikes us. We cannot 
make nature uniform; we can only gradually discover 
that as a matter of fact we succeed or fail in our un- 
dertakings just in so far as we remember or forget to 
act consistently on the assumption that nature is uni- 
form. But law is made by man, and man can do as he 
pleases with it. Here it is in our power to make our 
fundamental axiom approximately true; we say ap- 
proximately, but of this afterward; for the present 
we neglect the approximate character of legal as well 
as of physical prediction. The object is to insure the 
same decision being given on the same facts. In Eng- 
lish case-law this object is attained by what seem the 
most obvious and direct means, namely, an understand- 
ing that the court shall follow the authority of decis- 
ions formerly given on similar facts. 

Now if there were but one court, or branch of a 
court, administering the same system of law and bound 
by its own decisions, that would be adequate to pro- 
duce, in course of time, a consistent body of case-law 
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which could be used as materials for scientific predic- 
tion, but, as a matter of fact, we have several co-ordi- 
nate courts. and we have to prevent them from making 
different and inconsistent bodies of law. Here, again, 
we have chosen, or rather evolved, the most direct of 
various possible ways that might be thought of: we 
have courts of appeal whose decisions are binding on 
the courts of first instance, and a final court of appeal 
whose decisions are binding on all other courts and on 
itself. This last principle, that the decisions of an 
ultimate court of appeal are binding on itself, is seen 
from our present point of view to be indispensable in 
order to keep up the fundamental assumption of uni- 
formity. Apart from this consideration, it might 
seem anomalous; and it was not formally enounced — 
perhaps we might even say not followed in practice — 
by the house of lords till within quite modern times. 
It is also seen to be necessary that there should be only 
one court of last resort for the same system of law. 
Without undertaking to discuss the exact nature of 
the authority of the judicial committee of the privy 
council as bearing on the general system of English 
case-law, it may be said that this condition has hitherto 
been not perfectly satisfied, as we have had one ulti- 
mate court of appeal for points of English law arising 
at home, and another for points of the same law arising 
in colonies where English law prevails. It is further 
to be observed that from the scientific point of view it 
is desirable that appeals should not be left altogether 
to the option of the parties. As it is, there is no secu- 
rity against lawyers being perplexed for years together 
(as they frequently are) to reconcile or choose between 
the conflicting decisions of co-ordinate courts. The 
best thing (speaking always in the interests of pure 
science) would be that suitors should be moved by pure 
zeal for the advancement of legal science, to make a 
point of carrying such cases to an ultimate appeal; but 
this they naturally are not. The next best thing would 
be a compulsory appeal; but this is obviously imprac- 
ticable. To some extent it might be possible to get 
such cases heard by the Court of Appeal sitting as a 
court of first instance as regards the particular case, 
but in effect on appeal from the authority called in 
question; but for various reasons —e. g., the difficulty 
of foreseeing at any early stage on what point a case 
will ultimately turn—this would be only a partial 
remedy. As another alternative, it might be made 
somebody’s business to call the attention of the Court 
of_Appeal to difficulties of this kind from time to time, 
and to submit cases to it for the purpose of obtaining 
judicial opinions, which should be of the same author- 
ity as the actual judgments of the court. Such mat- 
ters would, of course, have to wait till the court could 
deal with them after the actual appeals of suitors; and 
at present we have no legal officer who could be ex- 
pected to undertake the task of selecting and prepar- 
ing the cases. But some such proposal may become 
practicable whenever we have a ministry of justice, 
legal department, or what else it may be called. Yet 
another way of removing such doubts is direct legisla- 
tion. Except by rare luck, this way,must be the clum- 
siest and least satisfactory, at least with our present 
fashion of legislating; and as regards the order of 
things we are now considering, it is not a natural opera- 
tion at all, but a catastrophic interference. 

The system of judicial precedents, themselves kept 
uniform by a supreme court of appeal, being thus 
chosen as the means of keeping up the assumption of 
uniformity, the system of reports follows as an indis- 








pensable auxiliary. As the man of science has to pre- 
dict what will happen under new conditions from what 
is known to have happened under more or less simila> 
conditions, so the man of law must predict the decis- 
ion of a new case from what is known to have been 
decided in more or less similar cases. In order to do 
this, they must both have at hand the recorded results 
of former experience. For the lawyer, those results 
are to be found in the reports. There is yet another 
parallel. A vast number of scientific observations are 
made for practical purposes which add nothing to our 
powers of prediction, but simply confirm what is 
known already. In law, too, a vast number of cases 
are decided which settle the rights of the parties, but 
add nothing to the general body of law, and these cases 
are not or ought not to be reported. Like the re- 
peated experiments and regular observations of science, 
they answer their own practical ends and also give the 
expert that sort of familiarity with the principles and 
methods of his art which cannot be attained except 
by constantly handling of the sort of particular ex- 
amples on which the general principles are based. 
Again, the hundredth or thousandth observation which 
(as we say) illustrates a scientific truth is, of course, in 
itself as good as the first observation which (as we say) 
established it. In the same way unreported cases are 
in theory no less binding on the court than reported 
ones. But here the difference also comes in. The 
science of case-law being wholly conventional, we 
might, if we chose, absolutely limit the field of obser- 
vation to reported cases, as it now is practically limited 
with trifling exceptions, or even to the authorized law 
reports, without any loss to the scientific character of 
our work. Whether it would be, in fact, a good thing 
to forbid the citation of any but the authorized re- 
ports is a minor question of convenience, not to be 
discussed here. 

It must not be forgotten that our English system of 
precedents and reported cases is by no means the only 
one by which a system of case-law might be con- 
structed. For instance, it might happen, from the 
want of permanent trained judges or for other reasons, 
that the opinions of eminent lawyers should have more 
weight with the judges themselves and with their pro- 
fession generally than any decisions actually given. 
In such a state of things there might grow up a body of 
reported opinions instead of reported judgments, and 
this would produce a system of case-law scientific to a 
considerable extent, though the danger of internal 
conflict would be much increased by the want of a 
final appeal, and the actual administration of the law 
would correspond less closely to its ideal scientific as- 
pect than on our plan. Something like this did happen 
at Rome. A system of case-law grew and flourished 
there which was founded not on decisions, but on opin- 
ions. And for such reasons as above given it. became 
in course‘of time so unmanageable that the violent 
remedies of legislation had to be called in, first, to set 
up a kind of parallel to courts of appeal by euacting 
that the opinions of certain writers should be pre- 
ferred, and then to give a definite and exclusive au- 
thority to a select compilation from the whole mass. 
This compilation we still have in the digest, which is a 
kind of petrified case-law. The great difference from 
our own case-law is that the elements of which it is 
composed are not the judicial decisions of real cases, 
but the opinions of advocates and text-writers on 
cases either real or supposed. We should add that 
the Code gives us something mure analogous to our 
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own case-law, containing, as it does, not only the leg- 
islative acts of emperors, but their decisions in a judi- 
cial capacity. 

We have now seen the parallel of legal science to 
natural science in the nature of its object and in its 
first fundamental assumption. We have also seen that 
some of our most characteristic legal institutions are 
immediate consequences of that assumption. On 
another occasion we shall endeavor to pursue the com- 
parison in some other directions.—Pall Mall Gazette. 


—————__>_—-_ 


BOOK NOTICES. 


The Doctrine of Ultra Vires. By Seward Brice, M. A., LL. D. 
London: Stevens & Haynes, 1874. 


This is a treatise on the ‘“‘ Principles which Limit 
the Capacities, Powers and Liabilities of Corporations, 
and more especially of Joint-stock Companies.’’ The 
doctrine of Ultra Vires is a modern doctrine. with an 
ancient name. It first made its appearance in Eng- 
land in 1845, and came prominently before the courts 
in Colman v. Eastern Counties Railway Co.. 10 Beav. 
1; 16L. J. (Ch.) 73 and East Anglican Railway Co, v. 
Eastern Counties Railway Co.,11 C. B. 775; 21 L. J. 
(C. P.) 23. The rise of the doctrine in English juris- 
prudence is, as the author remarks, a curious specimen 
of judge-made law. There is much uncertainty in the 
application of the doctrine, and the line of difference 
between what acts of a corporation are Ulira Vires 
and what are not, is not well drawn, or deducible from 
the cases. Mr. Brice shows that it is Ultra Vires of 
the Great Eastern Railway Co. to run steam-packets 
from Harwich (Colman v. Eastern Counties Railway 
Co., 10 Beav. 1); but not of the South Wales Railway 
Co. to run them from Milford Haven (South Wales 
Railway Co. v. Redmond, 10 C. B., N. S., 675); it is 
Ultra Vires of a steamship company to sell the whole 
of its vessels except two (Gregory v. Patchett, 33 Beav. 
597); but perfectly legal thus to dispose at one swoop 
of every one of them (Wilson v. Miers, 10 C. B., N. 8., 
348).”’ Mr. Brice also tells us that in the present state 
of the adjudications, his work is intended mainly to 
“collect and greup the more important of these vari- 
ous decisions.’ It is certainly a difficult task to trace 
the underlying principle of a number of apparently 
conflicting and incongruous decisions. And we are 
very much of the opinion of the author of the present 
work, that it is impossible to explain the decisions by 
a reference to a single theory or standard. Much de- 
pends upon the discretion of the tribunal in the region 
of new-made law, especially if that law is also judge- 
made law. And the decisions upon the subject of Ultra 
Vires will have to become more numerous and of 
longer standing before there can be deduced a clear 
and well-defined principle or theory of adjudication. 
The present work will be of assistance in developing 
and defining the theory and principle which ought to 
govern the subsequent decisions. The great increase 
of corporations, both in Europe and America, within 
the past quarter of a century, has led to an immense 
amount of adjudication, involving the construction of 
corporate powers; and as a consequence, the new doc- 
trine of Ulira Vires has attained an importance and 
extent of application scarcely second to any of the 
older doctrines of the law. 

An examination of the volume shows that Mr. Brice 
has done as well as could be expected in generalizing 
the decisions, and deducing the rules. But there is 





one defect in the work, and that is, so far as we have 


‘discovered, it does not include either abstracts or cita- 


tions of American corporation cases. There are a large 
number of American cases on the subject, inasmuch 
as this country is the paradise of corporations. <A 
comparison of the adjudications in this country and in 
England would serve to throw light on the conflicting 
and doubtful points; and the treatise of the future on 
Ultra Vires will have to compare and analyze the adju- 
dications in both countries in order to meet the require- 
ments of the profession at large. In all other respects 
we cheerfully recommend the present work to the 
American profession. 


Catalogue of Law Books. New York: Baker, Voorhis & Co. 

1814. 

It is quite exceptional for a law publisher to issue a 
catalogue so well arranged, so full and so handsomely 
bound as the catalogue which is before us. It contains 
an index of text-books, a list of law periodicals, a list 
of the reports and digests of Great Britain and the 
United States, a list of the collections of leading cases 
and trials. Anyone not acquainted with the extent 
and scope of law-literature would do well to obtain 
and examine this admirable catalogue. 


International Courts of Arbitration. By Thomas Balch. 
Cambridge: The Riverside Press. 1874. 


Any thing upon the subject of international arbitra- 
tion, or international codification, is especially perti- 
nent and interesting at this time. The efforts of 
American publicists, such as Mr. Field, and European 
publicists, such as Bluntschli, Sclopis, de Marcoartu, 
Jencken and Montcrief, have succeeded in awakening 
at least a transitory and admiring interest on both 
sides of the Atlantic on the subject of both public and 
private international law. Mr. Balch’s essay is proba- 
bly not intended to be a complete or exhaustive exam- 
ination of the problem of international arbitration. 
It is little more than a statement of the international 
needs of the time and the prospects of the establish- 
ment of a court of arbitration among two or more na- 
tions. Theauthor sprinkles his statement with occa- 
sional references to the part he has taken in bringing 
the matter before the public; and he sets forth some 
correspondence between himself and other persons 
interested in the same praiseworthy object. Near the 
close of his little pamphlet the author says: ‘There 
are ‘signs of the times’ which justify the advocates of 
international arbitration in entertaining great hope for 
the future. Railways, ocean steamers, telegraphs and 
newspapers have created a solidarity amongst nations, 
such as has not heretofore existed, too occult as yet 
for its force to be fully appreciated, but whose influ- 
ences are visible like the early streaks of the dawn. 
Evangelical alliances, international meetings for scien- 
tific purposes, congresses to consider the treatment of 
criminals, the international law associations, * * * 
and various societies, testify to the growth of this 
feeling.’’ The problem of international arbitration 
and codification is undoubtedly forcing itself upon the 
attention of both governments and peoples, and none 
desire more than ourselves that the object of Mr. 
Balch’s efforts may be attained, whatever may be our 
own view as to the plan of carrying out the inter- 
organization of nations, or our own belief as to the 
probability of its immediate accomplishment. — 
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NOTES. 


The Dublin correspondent of the London Times de- 
scribes an ingenious invention of Mr. Dillon, an official 
in the registry of deeds office, by which, through the 
agency ofa mechanical index and the use of printing and 
photography, searches in that office are to be facilitated. 
The invention comprises the substitution of a simple 
mechanical index for the numerous books now in use, 
and the application of printing and photography in 
producing the transcripts or copies which are required. 
The index is placed in a wooden case about the height 
of an ordinary office desk, and consists of a roll of 
suitable paper, which is coiled round cylinders, which 
in the model are turned by handles at the side. There 
are two sets of rollers inthe desk, the top of which is 
of glass, the one at the left hand being for the common 
searches, and the one at the right band for negative 
searches. Ifa person wantsto know whether there is 
a charge affecting the lands of a certain person, he 
turns the handle at the left-hand side, and in a minute 
brings up the particular letter under which is the 
name he wants. He then waits to see that there are no 
other charges than the one indicated, and he turns to 
the index to the lands, and turning the handle to the 
right, brings up the name of the county or city; and 
turning on, in a few seconds finds the particular place, 
and there sees set out in print full information, such 
as under the present system he could only obtain after 
perhaps months of searching; and if he desires a copy 
of it, or any number of copies, he can have them 
printed for him in afew minutes. It is proposed to 
use steam or some other motive power applicable toa 
number of the index cases contained in the record 
office. The names and all other particulars in each in- 
dex are printed in legible characters, and it is calcula- 
ted that with the aid of ten printers an amount of 
work will be gone through which now costs nearly 
£4,000 a year. The total annual cost of the registry of 
deeds office is £16,000? The rapidity of the registra- 
tion will be understood when it is explained that in- 
stead of having the memorials compared and copied 
by writers, the deeds are photographed, the printer 
gets the plates as his copy, and the originals, instead 
of being left to be thumbed and mauled and torn by 
persons who have to refer to them, are deposited at 
once in fire-proof safes. It appears that legislation 
will be necessary to make this wonderful invention 
available in the office, but surely this will not be long 
delayed. 


In Williams v. Williams, C. P., 22 W. R. 706, A 
leased to B, who convenanted to repair. B leased to 
C, who covenanted to repair generally, and to repair 
after notice. A gave B notice to repair by leaving a 
notice on the premises. B thereupon gave C notice 
to repair, but, fearing the consequences of A’s notice 
expiring without the repairs having been done, with- 
out waiting for his notice to C to expire, went in and 
did the repairs himself. He then sought to recover 
the amount in an action against C, but failed, nor can 
we see how any other conclusion could have been 
arrived at. His right as against C to goin and repair 
and recover the amount under C’s covenant to repair 
after notice, had never arisen, because that notice had 
not expired. He could not recover on the general 
covenant to repair any thing but nominal damages 
(which it was conceded he was entitled to), because 
the breach had caused no injury to the reversion. If 
the breach had caused him to be ejected, and he had 








thus (as was the case in Davies v. Underwood, 6 W. R. 
1%, 2 H. & N. 570) lost his reversion, the case would 
have been. altogether different. As it was, his act 
inured to C’s benefit; but this by itself could not en- 
title him to recover the amount expended from C in 
any shape, still less to recover it upon the covenants. 
Another observation may be made; that it seems he 
must either have been guilty of a trespass toward (, 
if he went in and repaired without his leave (which 
could hardly entitle him to sue C) or that he did what 
he did by C’s permission for his own benefit, from which 
itis not possible to infer a request from C to do it, 
though when done it benefited him. The case is not 
like that of assignor and assignee after the expiration 
of the term, as in Moule v. Garrett (20 W. R. 416, L. R., 
7 Ex. 101), where both are liable to the same person 
for the same thing, but one is liable to indemnify the 
other in respect of it.— Solicitors’ Journal. 
—_—— > 
COURT OF APPEALS CALENDAR. 


The Court of Appeals will convene at the Capitol, in 
the city of Albany, on Tuesday, the 10th inst., which 
will be a motion day. 

The following are the first fifty causes on the Calen- 
dar made up for the above date. The first eight of 
which will be the Calendar for the first day of the 
court without reserve: 

. Mitchell v. The People. 

. Wood v. The People. 

. Van Schuyon v. Mulford. 
. The Home Ins. Co. v. Watson. 
. Deas v. Wandell. 

. Happough v. Tucker. 
Hill v. Hurmans. 

. Lefevre v. Lefevre. 

. Cary v. White. 

10. Mapes v. Snyder. 

11. Turner v. Regis. 

2. Gould v. Bennett. 

18. Doll v. Earle. 

14. Wilson v. Maltby. 

15. Knapp v. Harkness. 

16. Smith v. Britton. 





Coie Owe 


17. Atwood v. Lynch. 
18. Salter v. The Utica & Black River R. R. Co. 
19. Haddow v. Haddow. 


20. Flower v. Lance. 


21. Parisen v, Parisen. 
22. Fisk v. Fis 

23. Scholey v Mumford. 
24. Penny v. Simpson. 
25. Wardrop v. Dunlap. 
26. Morse v. Brackett. 
27. Morse v. Brackett. 


28. Brackett v. Morse. 

29. Bates v. The Cherry Valley, etc., R. R. Co. 
30. Roland v. Hegeman. 

31. Colligan v. N. Y. Cent. & Hud. R. R. Co. 
32. Coulter v. Richmond. 

33. Boyd v. N. Y. & Harlem R. R. Co. 

34. Cushman v. Horton. 


35. Hemenway v. Wilson. 
36. Diven v. Frost. 
37. Atwell v. Brown. 


38. Marsh v. The City of Brooklyn. 
39. Decker v. Saltsman. 

40. Parsons v. Tilden. 

41. Hawley v. The Mayor, etc. 

. Purcell v. Jaycox. 

. Angell v. The Hart. Fire Ins. Co. 
Greene v. The Mayor, etc. 

* Schenck v. Andrews. 

. Henderson v. Spafford. 

Churchill v. Onderdonk. 

Queen v. The2d Ave. R. R. Co. 


. Stitt v. Little. 
- Lee v. The N. Y. Cent. . Hud. R. R. R. Co. 
. O. PERRIN, Clerk. 


SSASKELEL 





+ From numbers 45 to 63 are appeals from orders to be to be 
heard as motions on motion days only. 
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SOME IDEAS ABOUT JURY TRIAL. 


A good deal of debate has sprung np of late years 
in respect to the jury system. It is quite possible 
that the system is susceptible of improvement, but 
we do not quite agree with those enthusiasts who 
propose to improve it by abolishing it. King James’ 
translation of the Scriptures might perhaps be im- 
proved in some instances, but we never yet met any- 
body in favor of abolishing the Bible because some 
passages are imperfectly translated. When we meet 
such opponents of the jury system, we always ask 
them two questions: first, how many wrong verdicts 
they can recall; and second, what they propose as a 
substitute. And we generally find the answers very 
vague and indefinite. 

But we did not purpose to write in defense of the 
jury system, but to bring to the attention of our 
readers some things in regard to it which we have 
lately met in our reading. The first of these will prob- 
ably prove a great shock to the sensibilities of those 
who have been accustomed to regard the jury as the 
“palladium of our liberties,” etc. The idea is that 
the jury system owes its origin to the Holy Inquisi- 
tion. It would seem almost incredible that any one 
could ever seriously have put forward such an idea, 
As well might one argue that universal suffrage owes 
its rise to absolute monarchy, republicanism to hu- 
man slavery, or endless future retribution to the love 
and grace of God. But the idea was gravely ad- 
vanced and enthusiastically argued by Don José Ra- 
mon Saavedra, an ecclesiastic of Santiago, in Chili, 
cited by a recent historian of the Holy Office in South 
America, We find an account of this ingenious gen- 
tleman’s peculiar views in the current number of the 
American Church Review. The reviewer says: 

“ As if he had just swallowed a tumbler of sherbet, 
iced with mountain snow, he does not hesitate to tell 
us that the trial by jury was a suggestion of, and a 
derivation from, the Holy Office! Remember ye 
this, O our dull and inconsiderate North American 
countrymen, the next time you enter a court-room, 
and see twelve thoughtful men in a jury-box, with law- 
yers doing their very prettiest to persuade them to 
accredit their statements, the Inquisition is the bright 
and blessed author of the interesting scene! Such a 
form of trial is no modern invention, like steamships, 
telegraphs and railways. It was long, long ago 
evolved, to speak as do the scientists, from the mater- 





nal bosom of a church, which claims the safe keep- 
ing of our bodies and our souls, our liberties and civil 
government. We mean the Holy Roman Catholic 
Church; and not the Holy Catholic Church of the 
ancient and old-fashioned creeds. For Mr. Meyrick, 
in his deft little book about ‘The Working of the 
Church in Spain,’ has effectually enlightened us upon 
this subject. They have done there with a Church 
which is plain Catholic, and insist upon the Roman 
prefix. This is exactly as it should be; and now, at 
last, we have jury trials under their proper parent- 
age. We will only add, that such a personage as 
Tomas de Torquemada was a juryman of incredible 
industry. To say nothing of lighter performances, 
he actually converted ten thousand two hundred and 
twenty human subjects into a pile of ashes, and could 
have manured all Granada with bone-dust.” 

We commend the idea to the excellent reformers 
who are proposing to ameliorate the administration of 
justice by abrogating or ignoring the jury. Cer- 
tainly, if Don José is right, the sooner we get rid of 
the system the better. Let us abolish the name of 
the parent monster even when we inquire concern- 
ing our lunatics! 

Just about the time that the foregoing inter- 
esting information came to our notice, we also 
read that after the disagreement of the first jury in 
the recent case of Phelps, the defaulting clerk in the 
office of the State treasurer, when the jury stood 
eleven for conviction and one for acquittal, the eleven 
came out in a public announcement disclosing how 
they voted; and the obstinate twelfth juror being 
thus discovered, and proving to be a workman em- 
ployed in the erection of the new State capitol, he 
was speedily discharged from employment in that 
work. We saw no allegation of misconduct on the 
part of the obstinate juror. He was simply in the 
minority, and the majority against him happened to 
be very large. We infer that he was probably wrong, 
because the next jury were speedily and unanimously 
Now two things are perfectly clear 
to our mind: Either that juror was guilty of miscon- 
duct for which he should have been punished by the 
court, or he was honest in his opinion and did not 
deserve the censure of the community and the dis- 
missal from employment by the State. We take it 
for granted that he was honestly, although very 
possibly, stupidly mistaken, for if not, the energetic 
district attorney of this county, who impaneled the 
second jury and procured the conviction instantly 
after the disagreement of the first jury, would have 
attended to his case in short order. This being so, 
he was guilty of no offense. He would have been 
blameworthy if he had acted otherwise. The eleven 
might have been wrong and he right. We have 
known such cases. We recollect one in particular, a 
number of years ago, where a man was tried on a 
criminal charge in the United States court, in Albany, 
and the jury stood eleven for conviction and one for 


for conviction. 
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acquittal. A great noise was made by the officials 
about the one man’s conduct. Some were for mob- 
bing him, we believe, and the rest of the jury de- 
nounced him roundly. At all events, the irate dis- 
trict attorney dragged the offender out to Utica for 
the second trial, and then the jury stood tweive for 
acquittal! Probably after that the eleven mistaken 
jurors did not maintain such high ground, and con- 
sented to let their children play again with the ob- 
stinate man’s. Now no juror ought to be tolerated 
in disclosing the votes of the jury in case of disagree- 
ment. It is against public policy to permit it. It 
tends to deter men from the honest and proper dis- 
charge of their duty as jurors. It subjects them to 
persecution and abuse. It renders jury duty, thank- 
less at best, perfectly intolerable. We think the judge 
who held the court at which Phelps was tried would 
have done well to punish those eleven jurors for their 
conduct, and teach them to keep secret their own 
counsel and their fellows’. As a matter of course, the 
action of the authorities in turning thé juror out of 
their employment, although as petty a piece of malice 
and pig-headed despotism as could well be conceived, 
is properly amenable to legal criticism only asa re- 
sult of the abuse of the rights and privileges of the 
juror to which we have adverted. The fact is a po- 
tent argument for our position. If the practice is 
allowed to prevail, an honest man may easily be 
ruined, and it is not impossible that he may be ruined 
because he is right and the others are wrong. 


—— po — —— 


LATERAL AND SUBJACENT SUPPORT OF 
LANDS. 


III. 


As has been before observed, this right of lateral 
support only extends to the soil itself, hence if one 
owner sees fit to excavate up to the limits of his line, 
and replace the soil with a wall or other artificial 
structure, the right ceases to exist as to the wall or 
structure placed thereon, and the adjoining owner 
may, in the exercise of ordinary care, excavate to any 
depth on his own land, even though, by so doing, he 
withdraws the support from such wall or structure, 
and causes it to fall into his pit.* For, in the lan- 
guage of Lord Tenterden in Wyatt v. Harrison, “I 
cannot, by laying an additional weight upon my land, 
deprive my neighbor of digging in his soil.” The 
reason for this rule is, that if one land owner sees fit 
to erect a house at the confines of his own land, it is 
his own folly, and he cannot, by being prior in point 
of time, prevent his neighbor from building there also, 
and the only restriction imposed upon the adjacent 
owner is, that he must not negligently and carelessly 
excavate upon his own land; but, if he proceeds with 
ordinary care, he will be excused from liability, no 





* Thurston v. Hancock, 12 Mass. 220; La Sala vy. Holbrook, 
4 Paige’s Ch. (N. Y.) 169; Tarrand v. *Marshall, 19 Barb. (N. 
Y. Sup. Ct.) 409; Shrieve v. ste. 6 8. Monr. (Ky.) 453; Me- 
Quire’ v. McGuire, 1 Dutch. (N. J.) 356. 





matter how great the damage of his neighbor's 
buildings.* 

In Panton v. Holland, ante, the question of negli- 
gence was considered. In that case, it appeared that 
the plaintiff was the owner of a house and lot on War- 
ren street, in the city of New York, and the defend- 
ant, in erecting a house on a lot contiguous to the 
plaintiff's, in order to lay the foundation, dug some 
distance below the foundation of the plaintiff’s house, 
in consequence of which one of the corners of the 
plaintiff's house settled, the walls cracked, and the 
house in other respects was injured. The plaintiff 
introduced evidence to show a want of proper skill 
and care in the persons employed by the defendant 
to lay his foundation. Woodworth, J., said: “I 
am of opinion that no man is answerable in damages 
for the reasonable exercise of a right, when it is ac- 
companied by a cautious regard for the rights of 
others, when there is no just ground for the charge 
of negligence and unskillfulness, and when the act is 
notdone maliciously.” A verdict having been ren- 
dered for the plaintiff upon a charge of the court that 
withdrew the question of negligence from the jury, a 
new trial was granted, the judge saying: “The re- 
sult of my opinion is, that the plaintiff has not shown 
aright to recover in this case, unless it be on the 
ground of negligence, in not taking all reasonable care 
to prevent the injury.” In Thurston v. Hancock, 12 
Mass. 220, the plaintiff was the owner of a lot on 
Beacon street, in the city of Boston, adjoining lands 
of the defendant, and erected a costly dwelling-house 
upon the confines of his lot, laying the foundation 
very deep. The defendant, a short time after the 
defendant’s house was completed, commenced exca- 
vating upon his lot, and excavated to the depth of 
several feet below the lower line of the foundation of 
the defendant’s house, and sold the earth so taken 
out. As a consequence, the plaintiff’s house being 
deprived of the support of the defendant’s land, began 
to settle, and he was obliged to take itdown. The 
court held, that, in the absence of negligence or malice, 
no recovery could be had for the injury to the build- 
ing. In La Sala v. Holbrook, 4 Paige’s Ch. (N. Y.) 
169, the plaintiffs were the owners of certain lots on 
Ann street, in the city of New York, upon which was 
a church called Christ’s Church, which had been 
erected some thirty-eight years. The defendant was 
the owner of an adjoining lot on the west side of the 
church, and extending to within some six feet of the 
church. The defendant began the erection of a build- 
ing upon his lot, covering the entire space, and was 
excavating for the foundation of the building, intend- 
ing to sink it some fifteen feet lower than the founda- 





: cesion v. Hancock, supra; Panton vy. Holland, 17 Johns. 

; Trower v. Chadw ick, 6 Bing. (N. C.) 1; “Rockwood 

gn At 11 Cush. (Mass.) 221. In Pickard v. Collins, 23 Barb. 
ly. Y. Sup. Ct.) 444, the court say, that the motive with which 


one does a lawful act is of no consequence in determining 
the question of liability. Smith v. Kenrick, 7 C. B. 515; Ga 
ford y. Nichols, 9 Exch. 702; Walters y. Pfiel, Moody & M. 


Dodd vy. Holme,1 Ad. & Ei. 493 5 oj Maney v. Gadyer, 4 C, & P, 
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tion of the church. The plaintiffs brought their bill 
for an injunction. A temporary injunction was 
granted upon the filing of the bill, but the defendant 
having answered and set up in his answer that he was 
proceeding with the work in a careful and skillful 
manner, and that his purpose in making the excava- 
tion to the depth named in the bill, was to erect 
thereon a substantial building. Upon hearing’ on 
appeal the injunction was dissolved, the court holding 
that the defendant was in the exercise of a legal right, 
and that the damage, if any, to the plaintiff would be 
“damnum absque injuria.” 

The degree of care required on the part of a person 
excavating upon his own premises, near the founda- 
tion of another’s building, cannot be accurately de- 
fined, but must necessarily depend upon the circum- 
stances of each case. The character of the soil, the 
condition of the wall and building, the depth of the 
excavation, and all those conditions that a man of 
ordinary prudence would observe.* The better cri- 
terion by which to determine the question of liability 
would seem to be, that if the mere exercise of a law- 
ful right to remove the soil upon his own premises 
occasioned the fall of the structure, no liability exists, 
but if the fall is occasioned by the manner in which 
it is removéd, then liability attaches for all the con- 
sequences of the act.t 

As to the degree of care required of a person ex- 
cavating upon his own land, where there is an erec- 
tion upon the adjoining land, it seems that no more 
than ordinary care is required. There must be an 
absence of negligence or unskillfulness and of im- 
proper motive.{ There can be no negligence im- 
puted, except as to structures, that are visible or 
known to the party causing the excavation to be made, 
and the degree of care to be used is in view of the 
circumstances known tohim.$ The test isnot whether 
a party has used such care as a prudent man would 
use if all the loss and damage was his own, neither 
is that degree of care required which a prudent man, 
skilled in such business, would use, nor, on the other 
hand, can he excuse himself from liability upon the 
ground that he has followed the directions of a skill- 
ful and careful person; but the decisive question is, 
was there negligence in view of the circumstances of 
the case?|} Was the work managed and executed 
with such care and caution as men of common pru- 
dence usually exercise in the management of their own 
business ? 7 

The question sometimes arises as to what acts of 





*Panton y. Holland, 17 Johns. 92; McGuire v. Grant, 1 
Dutch. (N. J.) 356; Rockwood y. Wilson, 11 Cush. (Mass.) 221; 
Charles vy. Rankin, 21 Mo. 566 ; Foley v. Wyeth,2 Allen (Mass.), 
131; Shrieve v. Stokes, 8 B. Monr. (Ky.) 453; Massey v. Gadyer, 
4C. & P. 161; Smith v. Kendrick, 7 C. B. 575. 

+ Dodd vy. Holme,1 Ad. & El. 493; Trower v. Chadwick, 3 
Bing. (N. C.) 834; Smith v. Kendrick, 7 C. B. 515; Thurston v. 
Hancock, 12 Mass. 220; La Sala v. Holbrook, 4 Paige’s Ch. (N. 
Y.) 169; Gale on Easements (3d Lond. ed.) 349; Walters v. 
Pfiel, Moody & M. 364. 

+ McGuire v. Grant, 1 Dutch. (N. J.) 361. 

Chadwiek v. Trower, 3 Bing. (N. C.) 334. 
Charles v. Rankin, 22 Mo. 556. 
Rockwood v. Wilson, 11 Cush. (Mass.) 221. 





the plaintiff, contributing to the injury, relieves the 
defendant from liability. In Partridge v. Scott, 3 M,. 
& W. 220, it was held that, where the plaintiff had 
excavated under his own land, making it require 
more support than it otherwise would, he cannot re- 
cover of an adjoining owner who removes the min- 
erals from his lands, if the injury would not have 
happened except for the excavation made by 
the plaintiff in his lands. In Farrands v. Marshall, 
21 Barb. (N. Y. Sup Ct.) 409, the rule was laid down 
that there can be a recovery for all such injuries, 
“ provided the plaintiff has done nothing with his own 
land contributing to produce the injury, and in hos- 
tility to the legitimate and proper exercise of the 
other’s paramount right toimprove his own premises.” 
The rule may be stated broadly, that if the damages 
would have resulted if there had been no contributory 
act on the part of the plaintiff there can be a re- 
covery; * and the fact that the act of a third person 
has contributed to the injury, isnodefense.t Neither 
does the fact that the house is of faulty construction 
or out of repair, shield the defendant from liability, if 
the injury results from the defendant’s negligence. 
Where the defendant causes the injury in the prose- 
cution of an improvement upon his own land, for his 
own benefit, according to his best skill and judgment, 
not foreseeing that it will produce injury to his neigh- 
bor, yet, if damages actually result to his neighbor 
therefrom, the fact that they were unwittingly in- 
flicted will afford no protection from the conse- 
quences. § 

It is probable that all the amendments to the State 
Constitution have been carried. If this result is as- 
sured it is a great triumph, in spite of the apathy and 
opposition of certain legal and political associations. 
It is a great advance in the cause of reform and good 
government. The apprehensions raised in some quar- 
ters that the amendments have not been constitution- 
ally adopted seem to us not well founded. 





* Smith v. Hardesty, 31 Miss. 411; Walters v. Pfiel, Moody & 
M. 362; Richart vy. Scott,7 Watts (Penn.), 460: Dodd vy. Hulme, 
1 Ad. & El. 493; Hamer v. Knowles, 4 H. & N. 459. 

+ Foley v. Wyeth, 2 Allen (Mass.), 121, in which it was held 
that. where buildings erected upon adjciniog premises in- 
creased the pressure and promote’ the injury, that fur- 
nished no defense in an action for damages ae from 
the defendant excavating his lands. The court said, * The 
defendant cannot exonerate himself by showing that the 
particular injury complained of would not have occurred if 
other persons had never made alterations or improvements 
upon their respective closes.” 

t Richart v. Scott, 7 Watts(Penn.), 460; Dodd v. Holmes, 3 
Ad. & El. 493; Walters v. Pfiel, M. & M. 362; Smith v. Huar- 
desty, 31 Miss. 411. 

§ Sutton v. Clark, 6 Tau it. 29; Trower v. Chadwick, 6 Bing. 
(N. C.) 1, is sometimes cited as establishing a different doc- 
trine, but an examination of that case will show that the 
judgmeng¢ turned upon the question of negligence, the court 

olding that, where there was no reason to apprehend dam- 
age, a less degree of care would be required than where the 
injurious results were obvious. In Shrieve v. Stokes, 8 B. 
Monr. 433, there is adictum to the effect that one excavating 
in his own lands would not be liable for damages that re- 
sulted when he had no just cause to apprehend them, and 
they resulted from an unforeseen cause. Washburn. in his 
vaiuable work on Easements, p. 439, lays down the same 
doctrine, citing the two last-named cases as authority there- 
for; but I apprehend that the cases do not really sustain 
the doctrine, and that the rule as laid down by Gibbs, C. J., 
in Sutton v. Clark, really embodies the true rule of liability, 
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CURRENT TOPICS. 


The discussion which has been going on among 
several distinguished members of the American bar 
with reference to the right of the President to inter- 
fere, by armed force in Louisiana, to reinstate the 
deposed Kellogg government, reveals the fact that 
there is still some interest felt in great constitutional 
questions. No country has produced so great consti- 
tutional lawyers as this, probably for the reason that 
in no country has the constitution been so exclusively 
the source of power, and the guide in the use of 
power. And it is a matter of gratification to see 
Messrs. O’Conor, Johnson, Curtis and Black entering 
the field of constitutional discussion, though in an 
informal and non-professional manner. One of the 
most noteworthy aspects of this controversy is the 
removal of the question from the domain of politics 
and placing it in the pure province of jurisprudence. 
Political considerations are almost inextricably mixed 
with the constitutional aspects of the case, but the 
controversialists have done admirably in preserving 
the strictly legal line of discussion. 


A resumé of the arguments of the different jurists 
who have identified themselves with the Louisiana 
controversy may not be inappropriate. Mr. O’Conor 
contends that the first recognition of Kellogg by the 
President was binding, and constituted him governor 
de jure as well as de facto, but that the President was 
at liberty to reconsider the matter, and should have 
done so when the McEnery party overthrew the 
Kellogg government in September last. Mr. John- 
son agrees with Mr. O’Conor in holding that the 
recognition of Kellogg by the President made him 
legally and practically governor; but contends that 
the President could not reconsider the matter, and 
was absolutely bound to suppress the McEnery up- 
rising. Mr, Curtis argues that the recognition of 
Kellogg as governor by the President, both in Feb- 
ruary, 1873, and in September last, was utterly void, 
because founded upon Durell’s invalid decree. Mr. 
Black is of the opinion that the President was bound, 
on the application of Kellogg, to interfere in 1873} 
but that the President ought not to have interfered 
in September last, because Kellogg was not de facto 
governor, having been forced out of office. This is 
the most ingenious distinction which has been made. 
It is based upon the view that the President can only 
interfere to assist a governor actually holding his 
office and executing gubernatorial functions, which 
Governor Kellogg was not doing when the President 
interfered. If Mr. Black is right, and we have con- 
sidered this to be the correct view ever since the 
September affair, the overthrow of the State govern- 
ment when complete and successful, and the peaceful 
exercise of gubernatorial functions by the new in- 
cumbeut, take away all pretext for national inter- 
ference by arms in behalf of the deposed governor. 





The latter is then remanded to the courts. Mr. John- 
son, in a letter to the New York Herald of the 9th 
inst., argues strongly against this view, but he by no 
means establishes its falsity. 


A holder of a ticket of admission to the Cushman 
farewell performance in New York last week, writes 
to a daily paper complaining of the usage which he 
received in the theater, and of his final ejection on 
not complying with, what he considers, outrageous 
regulations. He also complains of the custom on 
“state” occasions of theatrical managers selling more 
tickets than they can accommodate persons. How- 
ever reprehensible the regulations and practices of 
the managers of places of amusement may be, both 
in reference to the sale of tickets and the treatment 
of the holders, there seems to be some misapprehen- 
sion among ticket-holders as to their legal rights. 
The authorities upon this point are not uniform, but 
they go to show that a ticket is a mere license, and 
liable to be revoked at any time — at least before the 
holder has taken his seat and the performance begun. 
The sale of the ticket is also with the implied reser- 
vation that the holder will comply with the regula- 
tions of the theater or other place of amusement in 
reference to reserved seats, etc. If a ticket-holder is 
ejected from a place of amusement his action is on 
the contract, to recover the amount paid for his ticket. 
But he cannot recover for an assault and battery. 
Again, if the performance fails to come off, the ticket- 
holder could scarcely recover damages therefor. To 
hold that the manager or proprietor, by the ticket, 
binds himself to produce the play advertised, and 
also to give every oue who enters liberty to do as he 
pleases, would be going further than the authorities 
warrant. If it is designed to change the rule that 
tickets for places of amusement are any thing more 
than licenses to enter upon real estate, revocable at 
any time, on refunding the price of the ticket, the 
legislature should be applied to for that purpose. 


Many of the reports which come to us continue to 
have cases on breach of promise of marriage, and 
courts of original jurisdiction in England and the 
United States are frequently called upon to try such 
cases. But there are many reasons why this species 
of action should be abolished. In France there has 
been much discussion of the subject. The Declara- 
tion of November 26, 1639, art. 7, enacted that the 
courts should not receive proof of a promise of mar- 
riage except in writing. The Code Napoleon was 
silent on the subject. Some French writers, as Toul- 
lier, Merlin and Rolland de Villeargues, are of opinion 
that promises of marriage are valid. But Pezzani, in 
his Empéchements du Mariage, gives some strong rea- 
sons why no action should lie for damages for breach 
of promise. .He contends that the enforcement of 
such a promise when against the will of either party 
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would be against public policy; and that the original 
obligation being void, the accessory obligation of 
damages is void, on the principle that guod nullum est, 
nullum produicit effectum. Duranton was also opposed 
to allowing damages in such cases. If the sentiment 
of society will not deter individuals from resorting to 
courts for redress for breach of promise, the legisla- 
ture ought to abrogate this remedy. Where parties 
are well acquainted with each other’s circumstances, 
as they surely ought to be before entering upon so 
important an engagement, there is no sound principle 
of law which can sustain an action for the failure to 
perform an engagement of this character. If there 
is deceit or imposture on the part of cither of the 
parties, there might be a remedy in another form; 
but there should not be a remedy as for the breach 
of the promise of marriage. 





An important accession to legal journalism, and 
especially to the current literature of modern inter- 
national law, is the Journal de Droit International 
Privé. This journal is published in Paris, and edited 
by Mancini, De Mangeat and Clunet, and contains 
contributions from the leading publicists of Europe 
and America. It is devoted to international jurispru- 
dence, and contains selections of cases on important 
international subjects adjudicated in France, Russia, 
Spain, Switzerland, the United States, Germany and 
other countries. The Journal will therefore be found 
of the utmost value to any one desirous of keeping 
up with the current decisions on international sub- 
jects. The articles which it contains are able and 
satisfactory. We regard it as one of the ablest and 
most useful of our foreign contemporaries. 


The recent meetings of the British law associations 
have developed an unusual amount of interest in the 
subject of law reform. A large number of papers on 
a large number of topics have been prepared and read 
by members of the legal profession. These papers, 
several of which we have previously laid before our 
readers, evince rare powers of testing the social and 
legal wants of Great Britain. The lawyers of that 
country do not consider statesmanship and political 
economy to be beyond their sphere of discussion. 
And in so far as the meetings of the law-amendment 
societies of Great Britain have any influence, it is on 
the side of legal reform and progress. They not 
only do not shirk the important duty of assisting 
reforms already initiated, but they suggest and origi- 
nate new schemes of reform. In this regard the 
legal profession in England stand far ahead of their 
brethren on this side of the Atlantic. Contrast the 
action of the British law-amendment societies with 
the action of the New York Bar Association in refer- 
ence to the Constitutional Amendments. The atti- 
tude of the American profession as represented by 
the New York association is that of mere plodders in 





paths already beaten, without interest or influence 
in producing needed reforms. We protest against 
this indifference of the profession in this country in 
respect to vital questions intimately connected with 
jurisprudence. 





NOTES OF CASES. 

In the forthcoming volume of Pennsylvania Reports 
(Vol. 74, p. 316), is reported Oil Creek & Alleghany 
River Railway Co. v. Keighron, an important decision 
involving the liability of a railroad company for the 
negligent acts of its servant and also the question of 
proximate and remote damages. Two cars of defend- 
ant railroad company were placed ata station on a 
steep grade to be filled with oil. Thecars were under 
charge of the oil company’s superintendent, none of 
the railroad company’s servants being present. The 
superintendent having filled one car detached it to 
fill another, when the first car ran down the grade 
and collided with a locomotive which set fire to the 
car and burned the house of plaintiff, situated twenty 
feet from the track. Held, that, as between the rail- 
road company and the third persons, they were liable 
for the negligence of the superintendent as their ser- 
vant; and that the damage was not too remote. This 
case is one of unusual interest, Similar cases have 
been decided, bearing on the question whether the 
servant was the servant of the railroad company or 
the oil company. See Quarman v. Burnett, 6 Mees. 
& Wels. 499, 509, 510; Ranelleson v. Murray, 8 A. 
& E. 109; Laugher v. Painter, 5 B. & C. 547; Dal- 
yell v. Tyren, | E. B. & E. 899; Sproul v. Hemingway, 
14 Pick. 1; Brady v. Giles, 1M. & R. 494; Milligan 
v. Wedge, 4 P. & D. 714; 1 Q. B. 714; Murphy v. 
Caralli, 10 Jur, (N.S.) 1207; 13 W. R. 165. Similar 
cases have been decided bearing on the question 
whether the damage by fire was too remote. See 
Smith v. London, etc., Railway Co., L. R., 5 C. P. 98; 
Berley v. Eastern R. R. Co., 98 Mass, 414; Ryan v. 
New York Central R. R. Co., 35 N. Y. 210; Penn. 
R. R. Co. v. Kerr, 1 Am. Rep. 431; 62 Penn. St. 353; 
Toledo, etc., Railway Co. v. Pinden, 5 Am. Rep., 53 
Ill. 447; Zurbenville v. Stamps, 1 Ld. Raymond, 264; 
1 Salk. 13; Pantam v. Isham, id. 19; Kellogg v. R. 
R. Co., 26 Wis. 225. 


In Straub v. Soderer, 53 Mo. 38, it appeared that 
defendant had a number of tenant houses, one of 
which was occupied as a store. Plaintiff's intestate, 
who was not a tenant or occupant of the buildings, 
went to the store, at night, about nine o'clock, and 
finding it closed he said he would go and try the back- 
way. He went around by the backway and fell into 
a pit which was left open. This backway led only 
to the cellar of the store. Held, that defendant was 
not liable; not being under obligations to deceased 
to keep the backway in good order. Similar cases 
are White v. Phillips, 15 Com. Bench (N. §.), 245; 
Sweeney v. Old Colony, etc., R. R. Co., 10 Allen, 368, 
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372. The judge who delivered the opinion in Straub 
v. Soderer said, that “one who enters on premises 
by permission only, without enticement, allurement 
or inducement, held out to him by the owner or oc- 
cupant, cannot recover damages for injuries caused by 
obstructions or pit-falls. He goes there at his own 
risk, and enjoys the license subject to its concomitant 
perils.” 
———_~o—___—_—. 
VENDOR AND PURCHASER— STATUTE OF 
FRAUD. 


Sale v. Lambert, M. R., 22 W. R. 478, L. R., 18 Eq. 1. 
Potter v. Duffield, M. R., 22 W. R. 585, L. R., 18 Eq. 9. 

In sales by auction of real estate the name of the 
vendor is frequently omitted from the particulars and 
conditions of sale. Having regard, however, to the 
authorities which require that in order to satisfy the 
Statute of Frauds, the written agreement for the sale 
of lands must specify both parties, “either nominally 
or by a sufficient description’ (Dart on Vendors, etc., 
4th ed., p. 202), and to the fact that on a sale by auction 
the agreement usually signed by the purchaser and 
auctioneer does not make any disclosure of who the 
vendor is, this is a very dangerous practice, and one 
likely to give rise to many questions in suits for spe- 
cific performance. Two of these questions were 
decided in the above-mentioned cases. _ 

In the first of these cases the Master of the Rolls 
held that the expression “ the proprietor’’ was a suffi- 
cient description of the vendor to satisfy the statute. 
In the second, tbe same learned judge held that the 
expression ‘“* the vendor’ was not sufficient. To take 
the latter case first, we think that there can be little 
doubt that the decision is unimpeachable. The very 
fact of there being a sale implies that there is some one 
selling; and when aman signs the usual memorandum 
acknowledging himself ‘‘a purchaser,’’ he implies the 
existence of a vendor. The use of the term “ vendor” 
therefore in the particulars or conditions of sale does 
not import into them any thing that was not there 
before, and the matter stands just as if there was no 
ti | reference to the seller in the whole transac- 
tion. 

The question whether the description of the vendor 
as being ‘‘the proprietor’’ ought to be held to be a 
sufficient description within the statute is rather more 
ditficult. The learned judge said the question in the 
case was, “Can you find out from the memorandum 


who the vendor is?”’ And he thought that the word’ 


‘proprietor ’’ was an excellent description. Now with 
very great deference it appears to us that it can hardly 
be said that from the memorandum in the case you 
could find out who the vendor was. All that the 
printed document showed was that the vendor either 
was, or claimed to be, the proprietor, or in other 
words, “the owner in fee.’’ The identity of the 
person answering this description was as much a matter 
to be ascertained by parol evidence as that of the per- 
son described in Sale v. Lambert as *‘ the vendor.” 


The learned judge did not think any authority was 


needed to support his view of the case; but he referred 
to Hood vy. Lord Barrington (L. R., 6 Eq. 218), as being 
in point. In that case the vendors were described as 
the executors of A B, and this was held sufficient. 
But to describe a man as the executor of another is as 
good and definite a description as to describe, say, a 
learned vendor as being the Master of the Rolls. The 





decision in Hood v. Lord Barrington will support the 
sufficiency of the description of proprietor, when there 
is a register of proprietors, and the vendor is described 
as the registered proprietor of the land. But to hold 
that at present the term “ proprietor ”’ is a sufficient de- 
scription is to go far beyond the authorities, and tends 
to file down to amere shadow the rule that both 
parties must be sufficiently described. If ‘‘ proprietor” 
is sufficient, then *‘ the owner of a power of sale” or 
“the mortgagee’ or ‘‘ the trustee ’’ must also be suffi- 
cient. And itis difficult to see, if these terms are 
sufficient, why omissions or expressions from which 
these terms must be implied are not also sufficient. 
This would send the court roving over the conditions 
to extract a description of the parties to the contract, 
and would give rise to all kinds of subtleties. The 
decision seems to us a concession to the popular manner 
of framing conditions —a manner persisted in not- 
withstanding the deliberate decisions of the courts as 
to the necessity of the contract containing a sufficient 
description of both the parties thereto.— Solicitors’ 


Journal. 
———_+o____—_- 


RESPONDEAT SUPERIOR. 


NEW YORK COMMISSION OF APPEALS. 


MeCAFFERTY V. RAILROAD Co. 
A railroad company is not responsible for injuries caused 
by blasting done by their sub-contractors. 

APPEAL from a judgment at general term reversing 
a judgment at circuit dismissing the complaint. The 
action was brought by McCafferty against the Spuyten 
Duyvil and Port Morris Railroad Company to recover 
damages for injuries sustained by the plaintiff through 
carelessness in blasting by a sub-contractor of the com- 
pany. 

Ear, C. The defendant had the right to build its 
road in the place where it was located, and hence was 
not engaged in an unlawful enterprise. It let the con- 
tract to build the entire road to one Decker, and it 
seems that he sub-contracted the whole or a portion 
of the work, and the blasting complained of was done 
by men employed by the sub-contractor. Over these 
men the defendant had no control. It neither hired 
nor paid them, and could not control, direct nor dis- 
charge them. Hence the rule of respondeat superior 
applies; and the principal for whom the men were 
working, and by whom they were employed, and not 
the defendant, is liable for the damage done to the 
plaintiff. There has been difficulty in the application 
of this rule, growing out of the fact that it is not al- 
ways easy to determine wbose servant the person com- 
mitting the wrong is. There is no such difficulty in 
this case. Every man is answerable for acts done 
by the negligence of those whom the law denominates 
his servants, because such servants represent the mas- 
ter himself, and their acts stand upon the same foot- 
ing as his own. In Hobbit v. London, etc., 4 Exch. 255, 
Rolfe, B., says: ‘The liability of any one other than 
the party actually guilty of any wrongful act proceeds 
on the maxim qui facét per alium facit per se. The 
party employing has the selection of the party em- 
ployed, and it is reasonable that he who has made 
choice of an unskillful or careless person to execute 
his orders should be responsible for any injury result- 
ing from the want of skill or want of care of the per- 
son employed’; but neither the principle of the rule 
nor the rule itself can apply to a case where the party 
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sought to be charged does not stand in the character 
of employer to the party by whose negligent act the 
injury has been occasioned.” 

This is not a case where defendant contracted for 
work to be done which would necessarily produce the 
injuries complained of. They were caused by the neg- 
ligent and unskillful manner in which the blasts were 
conducted. The injuries were not occasioned in con- 
sequence of the omission of any duty which was in- 
cumbent on the defendant. It had let the contract, so 
far as appears, to a competent person, and had pro- 
vided in the contract that he should be responsible for 
any damage occasioned by blasting. The defendant 
did not authorize or permit a nuisance upon its prem- 
ises. If it had it would have been liable for any dam- 
age occasioned by the nuisance. Hence if the defend- 
ant can be held liable in this case it must be upon the 
naked ground that it is responsible for the careless 
acts of the sub-contractor’s servants over whom it had 
no control. There is no authority in this State for 
imposing such a liability under such a state of facts. 
In Pack v. The Mayor, etc., of New York, 8 N. Y. 222, 
the defendant had let a contract to one Foster to level 
and regulate Bloomingdale road, in the city of New 
York, and Foster had sub-contracted with one Riley 
to do all the blasting of rocks upon the job, and Riley, 
while engaged in blasting, threw rocks into the plain- 
tiff’s house, doing damage for which the action was 
brought. It was held that defendants were not liable, 
that Riley was not their servant, and hence that they 
were not, under the rule of respondeat superior, re- 
sponsible for his acts. This case was approved and 
followed in Kelley v. The Mayor, etc., of New York, 11 
N. Y. 432. Inthe latter case the defendants had let 
the contract of grading a street in the city of New 
York to one Quinn; and his servants, in blasting rocks 
in the street, caused a stone to be thrown against plain- 
tiff ’s house, and for the injury thus caused the plaintiff 
sued. It was held that the defendant was not respon- 
sible for the negligence of Quinn’s servant. It is im- 
possible to distinguish these cases from the one now 
before us. They have never, so far as I can discover, 
been questioned. In Storrs v. The City of Utica, 17 N. 
Y. 104, while Judge Comstock criticised the case of 
Blake v. Ferris, 5 N. Y. 748, he expressly approved 
these twocases. In the case of Storrs v. The City of 
Utica, the defendant was held liable because it owed 
a duty to the public to keep its streets in a safe condi- 
tion for travel, and not because it was responsible for 
any negligent act of the contractor. In Water Com- 
pany v. Ware, 16 Wall. 566, the defendant had taken a 
contract to lay water-pipes along the streets of the city 
of St. Paul, and then sub-contracted the work, and 
the sub-contractor, by his carelessness, caused the in- 
jury sued for. The defendant was held liable be- 
cause he had agreed in his contract with the city to be 
responsible for all such damages. Judge Clifford lays 
down the following rules as applicable to such cases: 
** When the obstruction or defect caused or created in 
the street is purely collateral to the work contracted 
to be done, and is entirely the result of the wrongful 
acts of the contractor or his workmen, the rule is that 
the employer is not liable; but when the obstruction 
or defect which occasioned the injury results directly 
from the acts which the contractor agreed and was 
authorized to do, the person who employs the con- 
tractor and authorizes him to do these acts is equally 
liable to the injured party.’’ In this case the injury 
complained of did not result directly from any thing 





which the contractor was bound by his contract to do, 
but from the careless and wrongful acts of the men 
engaged in the blasting. If the blasting had been 
properly done the plaintiff would have suffered no 
damage. 

In Butler v. Hunter, 7 Hurl. & N. 826, the plaintiff 
and defendant were owners of adjoining ancient 
houses, and an architect employed by the defendant 
to superintend the repairs of his house, having con- 
sidered it necessary to pull down and rebuild the front 
wall, agreed with a contractor to do the work for an 
estimated price, and the workmen of the contractor, 
in pulling down the wall, removed a bad sewer which 
was inserted in the party-wall between defendant's 
and plaintiff’s house without taking any precaution 
by shoring or otherwise, in consequence of which the 
front wall of the plaintiff’s house fell; and it was held 
that there was no evidence for the jury of any liability 
on the part of the defendant. Pollock, C. B., said: 
“No doubt when the act isin itself a nuisance the 
party who employed another to do it is responsible for 
all the consequences, for then the maxim qui facit 
per alium facit per se applies. But where the mischief 
arises not from the act itself, but from the improper 
mode in which it is done, the person who ordered it 
is not responsible unless the relation of master and 
servant exists.’’ In Rodiev. The London, etc., 4 Exch. 
244, a company empowered by act of parliament to 
construct a railway, contracted under such act with 
certain persons to make a portion of the line, and by 
the contract reserved to themselves the power of dis- 
missing any of the contractor’s men for incompetence. 
The workmen, in constructing a bridge over a public 
highway, negligently caused the death of a person 
passing beneath along the highway, by allowing a stone 
to fall upon him; and it was held that the company 
was not liable, and that the terms of the contract did 
not make any difference. Rolfe, B., said: ‘The 
wrongful act here could not in any possible sense be 
treated as a nuisance. It was a simple act of negli- 
gence; and in such a case there is no principle for 
making any distinction by reason of negligence having 
arisen in reference to real and not to personal prop- 
erty.’’ During the argument of the case a B., 
put the following question to counsel: ‘ Suppose the 
occupier of a house were to direct 2 bricklayer to make 
certain repairs to it, and one of his workmen through 
his clumsiness was to let a brick fall upon a passer-by, 
is the owner liable?’’ The decision of the case an- 
swers this case in the negative. In Allen v. Willard, 
57 Penn. 374, Agnew, J., said: ‘‘ The principle extracted 
from the cases is said to be that a person, natural or 
artificial, is not liable for the acts or negligence of 
another, unless the relation of master and servant, or 
principal and agent, exist between them, and that 
when an injury is done by a person exercising an in- 
dependent employment, the party employing him is 
not responsible to the person injured. This doctrine, 
it must be noticed, has regard to the cases where the 
purpose of the contract is entirely lawful, and where 
the owner of the property upon which the contract is 
to be executed can lawfully commit its performance to 
others.’’ The case of Hayes v. The Cohoes Company, 
2N. Y. 159, is not an authority, and has never been 
regarded as an authority upon the questions involved 
in this case. It was there assumed that the persons 


who caused the injuries complained of were the agents 
and servants of the defendants, and the only question 
considered in the Court of Appeals was whether the 
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defendants could be made liable without the proof of 
negligence. A further reference to authorities cannot 
be useful. ‘They are not uniform and free from con- 
fusion. It has not always been easy to determine 
whether the relation was that of master and servant, 
or that of contractor and contractee, and some diffi- 
culties have been occasioned by attempts to establish 
a distinction between the owner of real and of per- 
sonal property, and to hold the former to a stricter 
liability than the latter by making them responsible 
for the negligent use and management of their real 
estate, and negligent conduct upon it by contractors 
and their agents. But this distinction has been quite 
thoroughly repudiated, as is shown by the case above 
cited, and also by Shearman & Redfield on Negligence, 
95, and cases cited in note. 

I am therefore of opinion that the disposition of 
this case at the circuit was the proper one, and that 
the order of the general term must be reversed and 
judgment at the circuit dismissing the complaint af- 
firmed, with costs. 
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UNITED STATES SUPREME COURT 
ABSTRACT.* 


APPEAL. 


1. Admiralty.— An appeal in admiralty from the Dis- 
trict to the Circuit Court in effect vacates the decree 
of the District Court, and a new trial in all respects, 
and a new decree, are to be had in the Circuit Court. 
The latter must execute its own decree, and the Dis- 
trict Court has nothing more to dowith the case. An 
order of the Circuit Court merely affirming the decree 
of the District Court, and nothing more, is not such a 
decree as the Circuit Court should render, and is not a 
final decree from which an appeal lies to this court.— 
The Lucille. 

2. Assessments for streets.—A writ of error lies from 
this court to the Supreme Court of the District of Col- 
umbia on a judgment confirming an assessment for 
damages by the use of the street in front of the church 
of defendants in error, although the proceedings before 
the jury and the marshal, and in the Supreme Court, 
are governed by a statute of Maryland, which, by the 
construction of the courts of that State, does not allow 
an appeal or writ of error. The early decisions of this 
court held that the right to the writ exists in such 
cases by virtue of the appellate power of this court as 
defined in the act of 1801, creating the Circuit Court of 
the District; and we are governed by the same act.— 
Railroad Co. v. Church. 


BANK 


1. Assets of insolvent bank!—Though the stock of a 
bank be altogether owned by a State, if the bank is in- 
solvent its assets cannot be appropriated by legislative 
act or otherwise to pay the debts of the State, as dis- 
tinguished from the debts of the bank. Those assets 
are a trust fund first applicable to the payment of the 
debts of the bank. Barings v. Dabney. 

2. Power of State legislature.—An act of the legisla- 
ture requiring the managers of an insolvent bank be- 
longing to the State to hold its assets appropriated to 
the payment of certain specified debts, creates a trust 
in favor of the creditors holding said debts, and, if as- 
sented to by them, amounts to a contract with them to 
carry out said trust. If such an act, however, has the 
effect to appropriate the assets of the bank to pay the 


* From advance sheets of 19 Wallace. 














debts of the State, to the prejudice of billholders and 
other creditors of the bank, it is repugnant to that 
clause of the Constitution which prohibits a law im- 
pairing the obligation of contracts, and is void. Such 
an act passed by the legislature of South Carolina in 
reference to the assets of the Bank of the State of 
South Carolina, declared to be void. Ib. 

3. Trustees.—Although a bank by statute, or the 
trustees, on the expiration thereof, who liquidate its 
affairs, may be deprived of power to take or hold real 
estate, this does not prevent either making an arrange- 
ment through the medium of a trustee, by which, 
without ever having a legal title, control, or ownership 
of such estate, they yet secure a debt for which they 
had a lien on such estate, and have the estate sold so 
as to pay the debt. Zantzingers v. Gunton. 

BILL OF EXCHANGE. 


Citizenship of parties.— Where a citizen of one State 
as indorsee of inland bills, drawn or accepted by a citi- 
zen of another —the plaintiff claiming through the in- 
dorsement of the payee, or of the payee and subsequent 
indorsers — sues the drawer or acceptor, in the Circuit 
Court, the eleventh section of the Judiciary Act requires 
that the citizenship of such payee, or of such payee 
and subsequent indorsers, be alleged to be different 
from that of the defendant. Itis not enough to allege 
that the plaintiff is a citizen of one State and the de- 
fendant of another. Morgan’s Exr’sv. Gay. 


COLLISION OF VESSELS. 


1. Ringing a bell in fog.—A collision occurred in a 
very dense fog between a sailing bark and a large 
steamer, about two hundred miles from Sandy Hook, 
and therefore in the track of inward and outward 
bound vessels. The bark was under way moving slow- 
ly, and at about the rate of a mile an hour, and was 
ringing a bell as a fog signal. The steamer was going at 
the rate of seven knots an hour. Held, that the dam- 
ages were to be equally divided between the two ves- 
sels, as, being both in fault, the steamer in moving in 
such a place at so rapid a rate in so dense a fog, the 
bark for her violation of the act of Congress for pre- 
venting collisions at sea (identical in this respect with 
the British Merchants’ Shipping Act), which requires, 
in its “‘ Rules concerning Fog Signals,’ that “ sailing 
vessels under way shall use a foghorn,”’ and ** when not 
under way shall use a bell.” The Pennsylvania. 

2. Contributory negligence. — Although, if it clearly 
appears that a fault committed by a vessel has had 
nothing to do with a disaster which has occurred, the 
liability for damages is against the vessel alone which 
has produced the disaster, still where a vessel has com- 
mitted a positive breach of statute she must show not 
only that probably her fault did not contribute to the 
disaster, but that certainly it did not; that it could not 
have done so. In this case, therefore, Congress having 
made the use of the foghorn obligatory on sailing ves- 
sels under way in a fog, it was declared to be out of 
place to go into an inquiry whether, in fact, a bell gave 
notice to the steamer that the bark was where she was 
as soon as a foghorn would have done. Ib. 

3. Rights of steam and sail vessels.—A steamer run- 
ning at the rate of from eight to ten knots an hour, on 
a bright moonlight night, in an open bay, with nothing 
to mislead her, condemned for the loss of a schooner 
sailing with a six-knot breeze, whose only fault was 
alleged to be a false manceuvre in the moment of im- 
pending collision. The court declares it to have been 


the *‘ duty of the steamer to see the schooner as soon 
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* as she could be seen, to watch her progress and direc- 
tion, to take into account all the circumstances of the 
situation, and so to govern herself as to guard against 
peril to either vessel.”” The Falcon. 

4. Total loss.—Where the libel alleged that the loss 
by the collision was substantially a total loss, and the 
answer substantially admitted this — the vessel having 
sunk in Chesapeake bay in five fathoms water, and it 
being clear from the proofs that she could not have 
been repaired without a large expenditure of time and 
money — held, that the fact that she was finally raised, 
repaired, and put in good condition, was no defense to 
a claim for a total loss; especially as it did not appear 
at whose instance or at what cost this was done; nor 
by what right those in possession of her held her; and 
it not being either alleged or proved that she had been 
tendered back to her original owners. The case dis- 
tinguished from The Baltimore, 8 Wall. 378. But this 
decree for a total loss declared to bar any claim to 
the schooner by her former owners, and that their title 
should be remitted to the owners of the steamer. Ib. 


DAMAGES. 

Government contract.—A contracted with the gov- 
ernment to transport a large quantity of army sup- 
plies, the government agreeing that in order that he 
should be in readiness to meet its demands for trans- 
portation due notice should be given to him of the 
quantity to be transported at any one time. The gov- 
ernment gave him notice that transportation would be 
required at atime named for a certain large amount of 
supplies specified, and inquired if he would get ready. 
He replied affirmatively, and did get ready. The gov- 
ernment at the time named furnished a small part of 
the supplies of which they had given notice to the con- 
tractor, but not needing transportation for the much 
larger residue did not furnish that. On suit by the 
contractor against the government for profits which 
he would have made had the supplies been furnished 
as he received notice that they would be, held, that the 
notice did not amount to an agreement to furnish the 
amount of supplies specified, and therefore that the 
contractor could not recover the profits which he 
would have made had the freights withheld been fur- 
nished to him. Held, further, that the government 
having thrown upon him needless expense by requir- 
ing him to make ready for the transportation of 
freights under the contract, which they did not in the 
end require to be transported, he was entitled to re- 
cover for the expense to which he was thus subjected. 
Bulkley v. United States. 

JURISDICTION. 

Return to summons. — A return to a summons by 
the sheriff that he has served the defendant personally 
therewith is sufficient, without stating that the service 
was made in hiscounty. This will be presumed. But, 
in an action on a judgment rendered in another State, 
the defendant, notwithstanding the record, shows a 
return of the sheriff that he was personally served with 
process, may show the contrary, namely, that he was 
not served, and that the court never acquired jurisdic- 
tion of his person. The case of Thompson v. Whitman, 
18 Wall. 457, affirmed and applied. Knowles v. Gas-light 


and Coke Co. 
PERJURY. 


Inferential evidence. — A steamer condemned for a 
Collision with a sailing vessel, the Wheelsman, mate, 
captain, and other witnesses on the sailing vessel swear- 
ing positively to courses and distances and times im- 
mediately prior to the collision, and these showing that 





the steamer was in fault; while though there was 
strong evidence on the steamer’s side to show that 
these courses, distances and times could not have been 
truly stated by the witnesses in behalf of the sailing 
vessel, this evidence was inferential chiefly ; consisting 
of conclusions or arguments drawn from other facts 
sworn to, as ex gr., the lights which the steamer saw 
and the lights which she did not see on the sailing ves- 
sel; and the effect of giving credence to this inferen- 
tial or argumentative testimony being to convict as of 
necessity the witnesses of the sailing vessel of perjury. 
The Wenona. 
RAILROAD STOCK. 

Subscription: mortgage for: bona fide holder. A far 
mer and his wife on the line of a proposed country rail- 
road, subscribed to stock in the road and mortgaged 
their farm, upon representations made to them by 
agents of the road and others, in a time of excitement 
got up at public meetings, that the road would prove a 
most lucrative investment of money, a very profitable 
thing for the neighborhood,and would enable farmers to 
sell the products of their farms at a large advance over 
existing prices. The making of the road was begun, and 
after a good deal of money had been laid out in grad- 
ing, etc., the further making of it was absolutely 
stopped for want of funds, and it remained unmade. 

The mortgage thus got was assigned to a director of 
the road who was a large creditor of the road (then 
much embarrassed for money), when the mortgage was 
given. Held, on a bill by him to foreclose, that he was 
to be taken as an innocent holder for value; and that 
on the distinction recognized by the law between a 
representation of existing facts, and a representation 
of facts yet to come into existence—the distinction 
between “‘ promissory statements ’’ based upon general 
knowledge, information, and judgment, and those 
representations which, from knowledge peculiarly his 
own, a party may certainly know will prove to be true 
or false—he was entitled to a decree. Sawyer v. 
Prickett. 

REMOVAL OF CAUSE. 

1. Cause transferred from State to Federal court: State 
court continuing proceedings: waiver.—Where, after a 
suit has been properly removed from a State court into 
the Circuit Court of the United States, under the act 
of March 2d, 1867, which allows such removal, in cer- 
tain cases specified by it, ‘‘ at any time before the final 
hearing or trial of the suit,’’ the State court still goes 
on to adjudicate the case, against the resistance of the 
party who got the removal, such action on its part is a 
usurpation, and the fact that such a party has contested 
the suit in such State court does not, after a judgment 
against him, on his bringing the proceedings here for 
reversal and direction to proceed no further, constitute 
a waiver on his part, of the question of the jurisdic- 
tion of the State court to have tried the case. Insur- 
ance Co. v. Dunn. 

2. ** Final trial.’’—The language above quoted — “‘ at 
any time before the final hearing or trial of the suit” 
—of the act of March 2d, 1867, is not of the same im- 
port as the language of the act of July 27th, 1866, on 
the same general subject —‘‘at any time before the trial 
or final hearing.’’ On the contrary, the word “ final,” 
in the first-mentioned act, must be taken to apply to 
the word “trial” as well as to the word “ hearing.” 
Accordingly, although a removal was made after a trial 
on merits, a verdict, a motion for a new trial made and 
refused, and a judgment on the verdict, yet it having 
been so made in a State where by statute the party 








314 


THE ALBANY LAW JOURNAL. 











could still demand, as of right, a second trial, held, that 

such first trial was not a “ final trial’’ within the mean- 

ing of the act of Congress; the party seeking to remove 

the case having demanded and having got leave to have 

a second trial under the said statute of the State. Ib. 
SUBSCRIPTION. 

1. Railroad stock: estoppel.—To constitute a ‘“ sub- 
scription ’’ by a county to stock in a railroad company, 
it is not necessary that there be an act of chirographi- 
cal subscribing. A resolution of the county declaring 
a subscription made, an acceptance of such subscrip- 
tion by the railroad company, and notice to the county 
of such acceptance; the delivery to the railroad com- 
pany by the proper county officers of the county bonds, 
and acceptance by the county of the corresponding 
stock, voting as a stockholder and levying a tax to pay 
the interest on the bonds, estop the county (assuming 
that it had a legal right to subscribe) from denying its 
subscription. Nugent v. Supervisors. 

2. Rights of subscriber.— Although a subscriber for 
stock in a company is released from his subscription by 
a subsequent alteration of the organization or purposes 
of the company, this is only when such alteration is a 
fundamental one, and when, in addition, it is not pro- 
vided for or contemplated by either the charter itself 
or the general laws of the State. Ib. 

TOWN BONDING. 

1. Constitutionality of State act.—There being noth- 
ing in the Constitution of the State of New York 
which makes unconstitutional an act of the legislature 
authorizing the people of a town to decide whether 
they will donate its bonds to a railroad company, and 
collect taxes for the amount, such an act (the same be- 
ing enabling merely and not mandatory) is binding. 
Town of Queensbury v. Culver. 

2. Coupons.—Where a town, issuing bonds to which 
coupons or interest warrants are attached, acknowl- 
edges, in the body of the bond, that the town is in- 
debted to the bearer or his assigns in such a sum of 
money, payable at a future day named, “ with interest 
thereon at the rate of seven per cent, on presentation 
and delivery of the coupons for the same thereto at- 
tached,” it may be sued on the coupons alone, though 
they may have been issued by commissioners specially 
made agents of the town by the legislature, and by it 
charged with the matter of issuing the securities, and 
not made by the ordinary town authorities. Ib. 

3. Same.—This liability of the town is not taken away 
by the fact that the legislature has directed a special 
mode in which the money to pay the principal and in- 
terest of the bonds is to be raised; the directions being 
given to the town and county agents, and not to the 
holders of the bonds or coupons. Ib. 

4. Powers of commissioners.—An act empowered 
commissioners to dispose of certain town bonds (whose 
issue for the benefit of a railroad company named, the 
act authorized), “to such persons or corporation and 
upon such terms as the commissioners should deem 
most advantageous for the town, but not for less than 
par;’’ and to “donate the money which should be so 
raised to the railroad company.’’ The act, however, 
required that they should not “ pay overany money or 
bonds’ except upon certain conditions specified. The 
commissioners did not sell the bonds, but handed them 
over to the railroad company in discharge of the au- 
thorized donation. On suit against the town by a 
bona fide holder of the bonds, held, that there was no 
violation of the act by the commissioners in what they 
had done. Ib. 





COURT OF APPEALS ABSTRACT. 
APPEAL. 


These were motions to dismiss appeals upon the 
ground that as the judgments appealed from were less 
than $500 they came within the prohibition of chapter 
322, Laws of 1874, which declares that ‘‘ no appeal shall 
be hereafter taken to the Court of Appeals from any 
judgment, or order granting or refusing a new trial,” 
where the amount of the judgment or controversy is 
less than $500. They were attempted to be sustained 
upon the ground that the judgments were of affirm- 
ance, and that the act only embraced judgments 
“granting or refusing a new trial.’’ Held, that these 
words relate to the preceding word “ order”’ only and 
not to “judgment,” and that the limitation pre- 
scribed by the act applied to all judgments. 

Also held, that under the provision of section 6, 
article 6 of the State constitution, the appellate juris- 
diction of this court is subject to legislative regulation, 
and that therefore said act is constitutional. Butter- 
field v. Rudde ; Gelchard v. Rudde. Opinion by Church, 
Ch. J. 

EXPRESS COMPANY. 

This action was brought to recover for the loss of a 
package delivered by plaintiffs to the Adams Express 
Company for transportation. The package was worth 
about $1,500. A receipt was given therefor which con- 
tained this clause: ‘‘The Adams Express Company 
are not to be held liable or responsible for the property 
herein mentioned for any loss or damage arising from 
the dangers of railroad, ocean, steam or river naviga- 
tion, leakage, fire, or from any cause whatever, unless 
specifically insured by them and as specified in this re- 
ceipt, which insurance shall constitute the limit of 
the liability of the Adams Express Company in any 
event, and if the value of the property above de- 
scribed is not stated by the shipper the holder hereof 
will not demand of the Adams Express Company a 
sum exceeding $50 for the loss or detention or damage 
to the property.”” No value was fixed by plaintiff to 
the package at the time. Proof was given of the non- 
delivery of the goods to the consignee, and that some 
months after the shipment the box which contained 
the goods was picked up empty. No explanation of 
the non-delivery was given. Held, that the first por- 
tion of the clause in the receipt excluded all liability, 
save in case of insurance, resulting from the dangers 
enumerated, that the latter part related to other 
grounds of claim not included in the first, but that it 
did not include losses occurring through defendant’s 
negligence, and for such losses the $50 limitation did 
not apply; that the facts warranted a submission of 
the question of negligence to the jury, and a refusal 
so to do was error. 

Also held, that to exempt a common carrier from 
liability for negligence such exemption must be ex- 
pressly stipulated in his contract with the shipper. 
Maguire et al. v. Dinsmore, Pres’t, etc. Opinion by 


Johnson, J. 
LANDLORD AND TENANT. 


1. Sub-lease.— This was an action of ejectment. 
Plaintiff owned the premises in suit, and leased them 
for aterm of years. The lease provided, among other 
things, that the lessees should not, during such term, 
sub-let or re-let the premises, or any part of them, 
without the written consent of the lessor, and if such 
covenant was violated the lease should terminate at 
the option of the lessor. The lessor gave a written 
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consent to a sub-lease for a specified term, the lessees 
executed a sub-lease for the term specified, with a 
privilege also to the sub-tenant of anextended term, 
upon his giving two months prior notice. After no- 
tice of the extended term the landlord accepted rent 
up to the end of the authorized term. Held (Andrews, 
J., dissenting), that the sub-lease.was a breach of the 
covenant and an act of forfeiture; that the forfeiture 
was incurred by the creation of the extended term, 
not by the act of the sub-tenant in taking possession 
under it; that the assent to the sub-letting for the spe- 
cified term did not bar a re-entry until the expiration 
thereof, and so authorize the landlord to receive rent 
until then without waiver; but that the right of re- 
entry arose upon the forfeiture, and the acceptance of 
rent, with notice thereafter, was a waiver thereof. 
Collins v. Hasbrouck. Opinion by Folger, J. 

2. Repairs.— This was an action brought to recover 
damages sustajned by plaintiff in consequence of the 
loss of his horse, which, in the ordinary course of his 
business, he drove upon pier No. 34, North river, 
where it stepped upon a rotten plank, fell through and 
was killed. It appeared that the defendant was the 
lessee of the premises: in the lease he covenanted to 
make all ordinary repairs to the premises, such as re- 
placing spring spiles, patching worn surfaces, etc., at 
his own expense and without delay. The landlord 
was to make repairs of an extraordinary nature, such 
as re-planking or sheathing the whole surface of the 
pier, etc. Defendant re-let the premises to the Hud- 
son Steamboat Co., who were in possession. There 
was testimony tending to show that the premises 
were not in a dangerous condition when leased to the 
defendant, and that ordinary repairs would not do to 
put the pier in good order, but that it needed re-plank- 
ing and re-sheathing. Held, that defendant was not 
liable for the injury to plaintiff's horse; that the cove- 
nant in his lease did not give a right of action to or 
impose a liability in favor of a stranger. 

Also held, that if premises are in good repair when 
demised, but afterward become ruinous and danger- 
ous, the landlord is not responsible therefor, either to 
the occupant or the public, unless he has expressly 
agreed to repair, or has renewed the lease after the 
need of repairs has shown itself; this rule applies to a 
lessee out of possession who has sub-let to another 
who is in possession. Clancy v. Byrne. Opinion by 
Folger, J. 


MASTER AND SERVANT. 


This was an action brought by the administrator of 
C., deceased, to recover damages for his death alleged to 
have been caused by defendant’s negligence. C. was 
a workman in the employ of O. & M., who contracted 
with defendant to put a cornice on its mill, any scaf- 
folding required for that purpose to be erected free of 
cost to the contractors. Plaintiff’s intestate, while en- 
gaged in the work, was killed by the fall of a scaffold 
erected by defendant. Plaintiff was nonsuited on 
the ground that defendant owed no duty to the de- 
ceased in respect to the construction of the scaffold. 
Held, error; that defendant having erected the scaf- 
fold on its own premises for the express purpose of ac- 
commodating the workmen, a duty toward them was 
imposed upon it to use proper diligence in constructing 
and maintaining the structure, and this duty existed 
independently of the contract. (Winterbottom vy. 
Wright, 10 M. & W. 109; Longmeed v. Holliday, 6 BE. L. 
& Eq. 562; Loop v. Litchfield, 42 N. Y. 351; Lozee v. 





Clute, 51 id. 494, distinguished.) Coughtry, admr., etc., 
v: Globe Woolen Co. Opinion by Rapallo, J, 


PROMISSORY NOTE. 


This action was brought upon a promissory note 
signed by defendant, payable to M., or bearer. De- 
fendant contracted with M. to act as agent for the sale 
of a patent hay-fork. M. filled out a contract which 
both signed, also an order, which defendant signed, for 
one of the hay-forks and two pulleys for which by the 
order defendant agreed to pay nine dollars; these were 
delivered to defendant. Another paper was then pre- 
sented to defendant for his signature, which M. repre- 
sented to be but a duplicate of the order. Defendant, 
without reading or examining it, signed and delivered 
ittoM. It did not appear that he was prevented or 
incapacitated in any way from ascertaining the char- 
acter of the paper before signing. The paper so signed 
was the note in suit. Plaintiff purchased the note in 
good faith and before maturity. Held, that defendant 
was bound by his act in signing the note, and estopped 
from claiming that he intended to sign an entirely 
different obligation, and that the statements upon 
which he relied were false; to avoid liability he must 
show that he was guilty of no laches or negligence in 
signing the note. Chapman v. Rose. Opinion by 
Johnson, J. 

TAKING PRIVATE PROPERTY FOR PUBLIC USE. 


This was a petition of the Board of Commissioners of 
Washington Park, Albany, for leave to discontinue 
proceedings for the condemnation of certain lands 
for park purposes, instituted by them pursuant to 
the provisions of chapter 45, Laws of 1872. The 
special term made an order denying the motion, and 
upon appeal to the general term, leave to discon- 
tinue was granted upon payment by the commission- 
ers to the land owners, parties to the proceedings, of 
their necessary and reasonable expenses paid or in- 
curred attending the appraisement of damages. The 
land owners appealed from that part of the order re- 
versing the order of special term and authorizing a 
discontinuance. The park commissioners appealed 
from that portion allowing to the land owners their 
costs and expenses. Held, that the park commission- 
ers had a right to discontinue their proceedings at any 
time before the title to the land was acquired, and the 
general term had power to direct a discontinuance of 
the proceedings instituted, and even if the exercise of 
this power was discretionary, this court could not in- 
terfere with the exercise of that discretion; that 
under the provisions of § 1, chap. 45, Laws of 1872,a 
vote of the board of commissioners to take lands for 
park purposes did not divest the title of the land 
owner, and is not of itself a condemnation of the 
lands, nor does the appointment of commissioners of 
appraisal have that effect. The title is only acquired 
on final confirmation of the report of the commission- 
ers of appraisal and on payment or deposit of the com- 
pensation. Jn the Matter of Commissioners of Wash- 
ington Park. Opinion by Rapailo, J. 


TRADE-MARK. 


Defendants circulated among plaintiffs’ customers 
circulars claiming that plaintiffs were infringing 
their trade-mark and threatening to prosecute all who 
sold plaintiffs’ goods. They also threatened to sue 
plaintiffs and to get an injunction restraining them 
from selling their goods. Plaintiffs’ business, as 


they alleged, would be greatly injured by an injunc- 
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tion, and they brought this action to restrain de- 
fendants from interfering with their business, or 
from prosecuting any action or obtaining an injunc- 
tion. Held, that the danger of judicial proceed- 
ings was not an injury justifying an injunction, and 
the fact that plaintiffs would be seriously injured by 
an injunction restraining their business would not 
justify them in maintaining this action. It is no 
ground for equitable interference that the decision 
may result in determining the law in a way which will 
or may have the effect of preventing suits between 
other parties. 

A court of equity will not regard with favor one 
who, while he has avoided liability for the infringe- 
ment of another’s trade-mark, yet has adopted a course 
calculated to secure a portion of the good-will of the 
other’s business. 

It seems, that a business which is to a certain extent 
a fraud upon the public, such as the palming off of an 
alcoholic beverage in common use, exclusively as a 
medicine and as a specific for certain diseases, under 
a name not generally understood by the community, 
is not entitled to the aid of a court of equity, and the 
name will not be protected as a trade-mark (Church, 


Ch. J.). Wolf et al. v. Burke et al. Opinion by Church, 
Ch. J. 
——_ > __—_ 
NEW YORK SUPREME COURT ABSTRACT.* 
ACTION. 


1. When maintainable to restrain collection of assess- 
ment. — In an application for an injunction to restrain 
the sale of real estate for the non-payment of an as- 
sessment for a city sewer, held (following Heywood v. 
City of Buffalo, 14 N. Y. 534), that an action in equity 
will lie ‘‘ where the assessment on the face of the pro- 
ceedings to impose it is a valid lien on land, and ex- 
trinsic evidence is required to show its invalidity.” 
Longley v. City of Hudson, 353. 

2. To set aside invalid assessment as cloud to title. — 
Plaintiff brought action against the city of Brooklyn 
to set aside an invalid assessment as a cloud upon her 
title to real estate. The invalidity could be established 
only by proof aliunde. Held, that the action could 
be maintained. Marsh v. City of Brooklyn, 413. 


AGENCY. 

When principal liable for wumnauthorized acts of 
agent.— Defendants, a firm of bankers, authorized S., 
who did business in another place, to draw upon their 
correspondents in Europe, upon their account, agree- 
ing to protect such drafts upon receiving from S. suf; 
ficient funds for that purpose. S. sold several drafts 
drawn in that way to plaintiff, which were paid by de- 
fendants’ directions. Held, that defendants were 
liable for subsequent drafts of the same kind made by 
8S. and sold to plaintiff, although S. did not furnish 
defendants funds to cover them. Engh v. Greenbaum, 
426. 

ARREST. 

In civil action: joinder of claim authorizing with one 
not authorizing arrest. — Plaintiff obtained a judgment 
in New Jersey upon two claims, one for moneys due 
upon a sale of a drug store, the other foraloan. In 
an action upon the judgment, upon an affidavit aver- 
ring fraud in the purchase of the drug store, but show- 
ing no fraud in relation to the loan, an order of arrest 
was obtained. Held, that the order could not be sus- 
tained. (Goodale vy. Finn, 482. 


* From Vol. IV, Part ITI, N. Y. Supreme Court Reports. 











ASSESSMENT. 

For city sewer: when invalid. — Plaintiff ’s lot was in 
a block not touched by a new sewer, or any sewer 
which such first-named sewer connected with. . Plain- 
tiff’s lot could not be drained into it without crossing 
the lands of others, and such lot was already drained 
by another sewer. Lands belonging to a corporation 
lying onthe same street opposite plaintiff’s lot and 
equally benefited by the new sewer were not assessed 
for it. Held, that there was nothing to justify the 
assessment. Longley v. City of Hudson, 353. 

CERTIORARI. 

Toreview proceedings of commissioners of highways: 
not allowable while appeal is pending.—Where an( ap- 
peal was taken to the county judge from the decision 
of commissioners laying out a highway and referees ap- 
pointed, held, that while the proceedings on that 
appeal were undetermined a certiorari to reverse the 
proceedings of the commissioners would not be enter- 
tained. People ex rel. Ludlum v. Wallace, 438. 


CONSTITUTIONAL LAW. 


Laws 1872, chap. 702, not in contravention of U.S. 
Constitution, art. 1, § 10, subd. 1.—In 1882 The N. Y. 
& H. R. R. Co. and the city of New York entered into 
a contract by which the said railroad company were 
authorized to lay their tracks in the city streets, 
and the common council of the city was authorized to 
determine when such tracks became an obstruction to 
the street and order their removal, if necessary. By 
Laws 1859, chap. 387, the railroad company were au- 
thorized to run their cars by steam on the Fourth ave- 
nue in said city for thirty years. Under this act and 
the previous contract the company constructed a 
double track railroad through said avenue. By Laws 
1872, chap. 702, provision was made for sinking the 
roadway and tracks of the company, and arching over 
or bridging the same so as to enable the public to use 
the avenue. The act provides (§2) that two tempo- 
rary tracks and two additional permanent ones shall 
be laid; that (§6) a board of engineers, who are desig- 
nated, shallsuperintend the work; that (§7) one-half 
of the cost of the work shall be borne by The N. Y. & 
H. R. R. Co, and one-half by the city, and that (§ 8) 
the half borne by the city shall be raised by taxation. 
The city is (§ 9) forbidden to obstruct the improve- 
ment, or the use of the avenue for the purposes named, 
and (§ 10) the exclusive right to use and control the 
tracks when completed is given to The N. Y. & H. R. 
R. Co. Provision is made for payment of the share of 
the city as the work progresses, and the comptroller 
of the city, upon a compliance with certain prerequi- 
sites, is directed to draw his warrant in favor of the 
railroad company for the sums to grow due.. Under 
the law, one-quarter of the estimated cost of the work 
was raised by tax in 1872, and paid into the city treasury 
to meet the city’s share of the expense. Held, that the 
act of 1872 was not in violation of art. 1, § 10, subd. 1 
of the U.S. constitution, forbidding State laws im- 
pairing the obligation of a contract, as (1) the law of 
1859 absolved the railroad company from the contract 
of 1832, or if not, (2) the city, by not objecting to the 
law of 1872 until the machinery to carry it out was put 
in operation and relator acted upon it and incurred 
expense, must be deemed to have acquiesced, and (3) 
the legislature had power to withdraw from the city 
the control of the street and exercise it itself, and in 
so doing took’from the city no vested right. People 
ex rel. N.Y. & H. R. R. Co. v. Havemeyer, 365. 
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2. Nor in violation of art. 3, § 16, or art. 7, § 13, or art. 
10, §2, or art.1, 89, of the State constitution, nor un- 
constitutional as taxing for private purposes. —The 
title of the act of 1872 is ‘‘ An act to improve and regu- 
late the use of the Fourth avenue in the city of New 
York. Held, (1) not in violation of art. 3, § 16, of the 
State constitution, relating to private and local bills. 
Held, also, (2) that the act is not also in violation of 
art. 7, § 13, of the constitution, which declares ‘‘ Every 
law which imposes, etc., a tax shall distinctly state the 
tax and the object to which it shall be applied,’’ etc,, 
nor (3) in violation of art. 10, § 2, by reason of the crea- 
tion of the board of engineers, nor (4) in violation of 
art. 1, § 9, which provides that the assent of two-thirds 
of the members elected to each branch of the legisla- 
ture shall be required to every bill appropriating the 
public moneys or property for local or private purposes, 
nor (5) in violation of the constitution as being beyond 
the scope of legislative powerin imposing the payment 
of the costs of theimprovement upon the city for the 
benefit of The N. Y. & H. R. R. Co. There is no such 
limitation on legislative power. Ib. 

3. Municipal corporation: waiver by: estoppel.—Held, 
further, that the city hav ing accepted the law, through 
its officers by certain acts, and through its citizens by 
the payment of the tax levied for the city’s share, 
should be deemed to have waived any statutory or 
constitutional rights in objection thereto. Ib. 

4. Constitution, art. 6, §19: inferior and local courts: 
statutory construction: Laws 1873, chapter 370.— By 
Laws 1873, chapter 370, it is provided, that there shall be 
a police justice of the village of Port Jervis, who shall 
be appointed by the board of trustees of said village, 
and ‘shall, in said village, possess all the jurisdiction, 
powers and authority * * * vestedin * * * 
justices of the peace of the town of Deerpark, * * * 
and he shall have jurisdiction to hear and determine 
all cases arising under the charter, by-laws, or ordi- 
nances of said village.’’ Held (following Brandon v. 
Avery, 22 N. Y. 469), (1) that the office was inferior 
and local within article 6, section 19, of the State con- 
stitution, and the legislature had the power to create 
the same and make it either elective or appointive, and 
(2) that the jurisdiction of the officer was sufficiently 
defined in the act named. People ex rel. Greegan v. 
Dutcher, 391. 

5. Validity of chapter 579, Laws of 1871.— The con- 
stitutionality of chapter 579, Laws of 1871, entitled 
“ An act to lay out,’’ etc., Ocean avenue, in the county 
of Kings, doubted on the grounds (1) that no compen- 
sation is provided for the owner of an estate less than 
a freehold in lands taken, and (2) that the assessments 
for compensation for lands taken for an avenue one 
hundred feet wide through agricultural lands, ex- 
penses of commissioners, etc., and for the cost of con- 
struction are limited are lands lying within one hun- 
dred feet on each side of such avenue. Rider v. 
Stryker, 399. 

CosTs. 

1. In action involving claim to real property: in ac- 
tion against executor.— Plaintiff brought action against 
an executor for a breach of a covenant of quiet enjoy- 
ment in a lease executed by defendant’s testatrix; the 
complaint stating that plaintiff had been evicted by H. 
B. and another, ** who were then the lawful owners 
and lawfully entitled to possession.’ The answer put 
this allegation at issue. Upon trial a report was made 
in favor of plaintiff for six cents damages. Held, that 
defendants were not entitled to costs, upon the 


grounds (1) that there was “‘aclaim of title to real 
property” arising upon the pleadings (Code, § 304, 
subd. 1); and (2) that the action could not be brought 
before a justice of the peace (Code, § 304, subd. 3), the 
claim being against an executor (Code, § 54, subd. 5). 
DeGraff v. Hoyt, 348. 

2. Practice in regard to adjustment: laches: delay 
caused by action of court, not.— After the report in 
favor of plaintiff defendant entered judgment for 
costs, giving plaintiff notice of re-adjustment. Plain- 
tiff, within two days, noticed a motion to set aside the 
judgment for costs. The motion was heard at special 
term. The judge took the papers and after retaining 
them nearly two years died without deciding such 
motion. More than a year after the death of the 
judge, and as soon as the papers could be obtained, 
plaintiff renewed the motion. Held, (1) that plaintiff 
was not guilty of laches; (2) that he was not bound to 
appear upon the re-adjustment of costs before the 
clerk, and was not concluded by such re-adjustment; 
and (3) that a motion to set aside the judgment instead 
of to correct the items of costs was proper. Ib. 


—_———.@ 
LAW AND NOVELS. 


The blunders of dramatists and novelists in legal 
matters have always been proverbial. Shakspeare 
alone is sound in his law; and there are some skeptical 
persons who hold that Lord Bacon, and not William 
Shakspeare, is the author whose law in the dramatic 
mould is unimpeachable. Our modern novelists are 
dreadful sinners. The exigencies of sensational stories 
form some excuse for the tricks which they play with 
the law of England. Deeds of gift, wills, sealed 
packets, declarations of trust, settlements are all 
brought into play to effect the transformation scenes 
which humble the proud to the dust, and lift the poor 
out of the mire. Much consideration is due to the 
novelist, and the reader forgives the legal blunders in 
the presence of the tour de force which shocks the in- 
tellect but charms the imagination. 

But a writer who composes a novel for the express 
and avowed purpose of denouncing one of the cardinal 
principles of the English law of property, would never 
seek to shelter himself under the plea of pardonable 
ignorance. Such a Dop Quixote must know a wind- 
mill when he sees one. We do not intend to discuss 
the merits of ‘‘ Young Brown,” * as a literary product; 
but its legal atoms may be examined with interest, 
even if not with advantage. We will not dive into 
the mysteries of copyhold law, or dispute, by the aid 
of Mr. Scriven, the possibility of the tenure and its 
incidents by which John Giles held the ‘“‘ Chequers” 
public house, tempting though the subject may be. 
His house, we are told, was a copyhold, held under a 
lease at a peppercorn rent from the lord of the manor. 
On his death, the lord claimed a heriot, ‘‘ which was 
in law originally a tribute given to the lord of the 
manor on occasions of his engaging ina war. It con- 
sisted of military furniture, or of horses and arms, as 
appears by the statutes of Canute (c. 69), which still 
have their share in the government of Britain.”’ Then 
we learn that the lords of manors still adhere to the 
laudable practice of claiming ‘* heriot service and cus- 
tom; the first of which is due by reservation in a 
grant or lease of lands, the other depends solely on 





* Young Brown; or, the Law of Inheritance. By the au- 
thor of “The Member for Paris,’ “Men Om Second 





Empire,” etc. London: Smith, Elder & Co. 
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immemorial usage, upheld by Wilkins, Spelman and 
Blackstone.’’ Soin the novel the lord seizes a super- 
anuated cow for heriot service, and an oaken chest, 
which of course had a secret compartment and some 
marvelous papers therein, for heriot custom. Be it 
observed that, as the heriots were seized on the death 
of the tenant, the copyhold must have been one of 
inheritance, yet it was held upon a lease. 

According to the story the duke was married at 
Enghien to a mademoiselle, and was subsequently 
married, during the life of mademoiselle, to an Eng- 
lish lady. The former marriage is of course the bug- 
bear of the duke’s existence. But we are told that “a 
Catholic marriage don’t count for any thing — except 
in Ireland;’’ which statement might well startle all 
Doctors’ Commons out of its propriety. The duke’s 
father had played much the same little game himself; 
and Mr. Mortmain, the family solicitor, is made to say: 
“If, therefore, we could get rid of the late duke’s mar- 
riage with Miss Margaret Brown on demurrer, by alleg- 
ing the lapse of time and the statute of limitations, 
etc.’”’” What the author's idea of a demurrer may be, 
we cannot imagine. To him, perhaps, it sounds legal 
and learned and mysterious, like ‘‘ Mesopotamia ’’ to 
the devout old lady, but he can hardly suppose that it 
is an engine for getting rid of a marriage. 

Our author “runs a muck” at many other things 
besides the iniquities of the law of inheritance; but 
high above the other mischiefs of that system he places 
the losses sustained by tradesmen, professional money- 
lenders, and private money-lenders, incurred by sup- 
plying immense quantities of goods and lumps of 
money to a nobleman who has only a life interest in 
his estates, and who may die immediately after the 
debt has been incurred. We are no more enamored 
of the system of settlements than the author; but a 
homily on the stupendous folly of tradesmen and 
money-lending friends would be infinitely more just 
than a diatribe upon a law which refuses to sacrifice 
the remainderman to the selfishness of the tenant for 
life. 

Besides the law of inheritance, we have a grand 
attack on the metropolitan police magistrates, and on 
the inequality of the sentences pronounced by them. 
So again we are told: “It is one of the beauties of 
justice so called that any rich person may bring a 
charge against a poor person, and support it by so 
strong an array of legal talent that the poor person 
may be crushed, howeve? guiltless.”” But although 
legal talent can do all this, yet elsewhere it is stated 
that ‘‘at present we have few counsel of commanding 
ability at the bar.” This last fact is given as a reason 
for not filing a criminal information against a creature 
who is part money-lender, part betting-agent, part at- 
torney; and the further reason is that, even if con- 
victed, this ingenious person “‘ would appeal again and 
again, and that he is a formidable adversary because 
he is part proprietor of a daily newspaper, and has a 
strong party at the Home Office and at Court.” After 
this, it is not very wonderful to Giscover that the at- 
torney-general goes circuit. As, however, the under 
secretary of the post-office was also there, we suppose 
that the attorney-general was down special to prose- 
cute for some post-office robberies! 

Such are some of our author’s legal sketches. His 
canvass would of course not be complete, did not the 
duke execute deeds by the score. In fact the poor man 
seems to have done very little else during the whole 
of his life; and at the close of his career we find him 





sitting up all night reading through whole reams of 
foolscap covered with the drafts of legal documents, 
and filling every inch of blank space on them with his 
marginal notes. ‘Old men,’’ we are told, ‘who had 
passed half a century in the law courts would be 
amazed and puzzled by that night’s work.” No doubt 
about it; but an old man who had spent his life in 
conveyancing and not in a law court would probably 
understand the whole thing ina minute, and would 
conclude that the duke would have done more good 
to his health and his pocket by going to bed. Accord- 
ing to the story the duke was hopelessly insolvent, and 
his only child died the next day after having executed 
a fine heap of deeds in articulo mortis. Yet the duke 
did all that scribbling to prevent the lawyers getting 
the better of him! — Law Journal. 


——_> 
BOOK NOTICES. 


First American edition. By 
Washington, D. C.: W. H. & O. 





Gilbert's Forum Romanum. 
Samuel Tyler, LL. D. 
H. Morrison, 1874. 

The republication in this country of Gilbert’s Forum 
Romanum is a matter of greater interest to the student 
of legal history than to the profession at large. But 
such works as these inevitably stimulate interest in the 
history of the law among a large class of the profes- 
sion, which would be indifferent to the matter, if the 
materials for the study of legal history were not thrown 
intheirway. It may not have occurred to the practic- 
ing lawyer how much of his work is really historical in 
its method. The larger number of cases of which he 
takes the management require him to use his library in 
the search for precedents. This searching for prece- 
dents is essentially a historical process. The object is 
to get the history of the questions involved in the case 
under present consideration. So far as case-law has 
not been modified by statutory enactment it is con- 
trolling. Then, too, many treatises have a practical 
value in furnishing a succinct history of adjudication. 
A treatise is little more than a history of the adjudica- 
tions upon the points embraced within it. Historical 
legal matter is what the profession wants, whether it 
be the Commentaries of Gaius or of Gilbert. 

The title page of this work tells us that it is ‘‘ The 
History and Practice of the High Court of Chancery in 
which is introduced an account of the institution and 
various regulations of the said court, showing likewise 
the ancient and present practice thereof in an easy and 
familiar method.”’ The work is divided into two main 
divisions; the Forum Romanum, treating of the proce- 
dure in equity, and the Lex Praeturia, treating of the 
subjects of equity, cognizance, and the rules that gov- 
ern in courts of equity. If it had been written by an 
American instead of an English jurist, and in the 
nineteenth instead of the eighteenth century, the title 
would have been a * Treatise on Equity, Pleading and 
Practice.’’ Lord Chief Baron Gilbert died in 1726; and 
an imperfect edition of the work, Mr. Tyler informs us 
in his preface, was published in 1756 and another in 
1758. Since then no edition has appeared except the 
present. Weare not to infer from the lapse of a century 
ormore between the last two editions, that Lord Gil- 
bert’s ‘‘ Roman Forum ”’ has not been considered good 
law. It has been the great fountain of equity pleading 
and practice, and all other works on equity, which have 
subsequently appeared may be, in some sense, consid- 
ered as modifications of Lord Gilbert's treatise. It is 
a matter which will lend more than ordinary attraction 
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to the present edition to know that it isa reprint of the 
first principal English work exclusively devoted to the 
subject of equity pleading and practice. Besides, a 
study of this work will furnish much information as 
to the manner in which Roman law was wrought into 
the English system. The work is valuable on many ac- 
counts; and there is reason to welcome its appearance 
among the list of the legal classics, which law publish- 
ers in this country are so worthily bringing out. 








Hubbell’s Legal Directory & es. New York: J. H. Hub- 
e 0. 


This directory is full of useful and reliable informa- 
tion for collecting lawyers and business men. It con- 
tains a synopsis of the collection laws of each of the 
States and Canada, with instructions for taking depo- 
sitions, for the execution and acknowledgment of 
deeds, for the execution of wills, etc.; a concise sy- 
nopsis of the bankrupt law, with the nayes of regis- 
ters in bankruptcy; also, the times for holding courts 
throughout the United States and Territories for the 
year ending July 1, 1875. There isa list of some reliable 
attorneys and prominent bankers in the United States. 
The work has been prepared in parts by lawyers in 
different parts of the country, who would be apt to 
understand thoroughly the particular laws of their 
section or State. The principal object to be gained in 
such a directory, as indeed in all directories, is accu- 
racy. This directory is certainly very complete, and 
so far as we have examined it is accurate. Previous 
issues of the work have been found satisfactory, and 
this of itself is a good guaranty of the satisfactory 
character of the present issue. 

There is one use of this directory which it may not 
have been designed to subserve. It is valuable to the 
speculative legist in making a comparison of the laws 
of the various States on many important subjects, 
such as marriage, divorce, attestation of wills, rights 
of married women, interest and usury, exemptions. 
From this directory alone one could construct quite a 
system of comparative law. This fact illustrates how 
sume of the most practical things may be turned to 
theoretical account. 

The principal use of the directory is practical, how- 
ever, and can be recommended to those having ex- 
tended professional and business connections. 


Law and Practice of Bankruptcy. By Orlando F. Bump. 
avenge edition. New York: Baker, Voorhis & Co. 
874. 


A new edition of Mr. Bump’s work on Bankruptcy 
is necessitated by numerous recent decisions, but more 
particularly by the amendments in the bankrupt law, 
passed by the last congress. It is marvelous to find 
what an immense amount of adjudication has been 
evolved under the national bankrupt law. One evi- 
dence of the extent of the adjudication on this sub- 
ject may be found in the fact that the present treatise 
has gone through seven editions, each edition being 
enlarged from the previous one, until the last edition 
contains references to over one thousand cases. The 
work consists of two parts—the first being a com- 
mentary on the bankrupt law, and the second the text 
of the law with copious notes. The work is invalua- 
ble to the practitioner in bankruptcy matters, and 
justifies the liberal support which the profession has 
accorded it. The work includes the adjudicatious 


under the amended law down to September 1, 1874. 
And some cases are included which were decided dur- 
ing the month of September. The amendment of 





June 22, 1874, section 9, relating to the discharge of the 
bankrupt, provides that in case of involuntary or com- 
pulsory bankruptcy the provisions requiring payment 
of any portion of the debts or the assent of any por- 
tion of the creditors, as a condition of discharge, does 
not apply, and the bankrupt may be discharged in the 
same manner as if he had paid such percentum of the 
debts, or procured such assent of the creditors. In re 
Charles J. Francke, 1 Cent. L. J. 448, a decision by 
Judge Blatchford, is cited to show that this section does 
not apply to cases of involuntary bankruptcy com- 
menced before the passage of the amendment. But 
decisions pronounced after the text of the work was 
written and in press hold a contrary doctrine. These 
decisions are, In re Perkins, 7 Chicago Leg. News, 9; 
10 Alb. Law Jour. 247; In re King, 1 Cent. Law Jour. 
507; 10 Alb. Law Jour. 249; and In re Griffiths, 1 Cent. 
Law Jour. 507; 10 Alb. Law Jour. 249. But Mr. 
Bump’s enterprise was equal to the occasion, and he 
has inserted a slip in the proper place calling attention 
to these decisions. These later decisions are exceedingly 
important, as they change Judge Blatchford’s view of 
the section relating to discharges; and show that the 
weight of authority is to the effect that an involun- 
tary bankrupt may procure his discharge irrespective 
of the amount of the assets or the position of the 
creditors, even in a case commenced before the pas- 
sage of the amendments. New questions are con- 
stantly arising under the amended act, and Mr. Bump’s 
work will be of great service in elucidating these ques- 


tions. 
——__>__—__- 


EFFECT ON A MARINE POLICY OF DELAY 
VARYING RISK. 


We cannot but regard the decision of the Court of 
Queen’s Bench in De Wolf v. Archangel Maritime In- 
surance Company, 22 W. R. 801. L. R., 9 Q. B. 451, as 
introducing a new rule into insurance law. A voyage 
policy was effected ‘‘at and from’’ Montreal to Monte 
Video, no question being put or information offered as 
to where the ship insured then was. In fact, the ship 
was then on a voyage to Montreal, but did not arrive 
there till after a lapse of time which converted the 
voyage from a summer to a winter one, and therefure 
increased the risk and the premium. It was held that 
the policy did not attach. There can be no doubt that. 
Blackburn, J., who delivered the judgment of the 
court, was unable to cite any case in which such a 
ruling had been made. But more than this, in every 
one of the cases cited where by reason of delay the 
policy was held not to attach, or was treated hypo- 
thetically as not attaching, the ground on which this 
was put was that the delay was ‘‘ unreasonable,” in 
the sense of unjustifiable, and the case was treated as 
one of deviation or abandonment. Thus in one of the 
earliest of these cases (Chitty ~. Selwyn, 2 Atk. 359), 
Lord Hardwicke held that ‘‘as long as the ship was 
preparing for the voyage,” the insurer remained liable, 
but “if all thoughts of the voyage were laid aside ”’ it 
would be otherwise. Soin Grant v. King, 4 Esp. 155, 
Lord Ellenborough said: ‘‘ The question whether there 
was an abandonment of the original adventure, is to 
be decided from a fair review of all existing circum- 
stances at the time when the voyage might reasonably 
be presumed to commence. Here the extreme diffi- 
culty of procuring men is to be taken into considera- 
tion. To discharge the policy there must be a clear 
imputation of waste of time. Mere length of time 
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elapsing between the sailing of the vessel and the un- 
derwriting of the policy is not of itself sufficient to 
avoid the policy; it is capable of explanation. You 
cannot expect every act of earnest and extreme prompt- 
ness; hardly (any thing] short of the institution of a 
new adventure shall, in my opinion, be sufficient to 
amount to a desertion of the policy.’’ Again, in Phil- 
lips v. Irving, 7 M. & G. 325, Tindal, C. J., said ‘‘ delay 
before or after the commencement of a voyage insured 
is not a deviation unless it be unreasonable;” and 
again, in Mount v. Larkins, 8 Bing. 108, the same 
learned judge said, ‘‘such unreasonable and unjustifi- 
able delay on the part of the insured, in commencing 
the voyage insured against, is in the nature of a devia- 
tion, and does amount to such an alteration of the risk 
insured against, as to discharge the liability of the 
underwriter upon the policy ;”’ and this language must 
be remembered when the same case is referred to by 
Parke, B., in Gibson v. Small, 4 H. L. 358, in these 
terms: “So other conditions are equally implied, such 
as not to deviate from the usual course of the voyage, 
to commence within a reasonable time (as in the case 
of Mount v. Larkins).’’ The question is also treated 
as one of deviation in Vallance v. Dewar and Ovgier v. 
Jennings, 1 Camp. 503. If this delay in the commence- 
ment of the voyage must, to avoid the policy, be un- 
reasonable in the sense of unjustifiable, if such delay 
is put on the same footing as deviation, it would seem 
that where the delay is ‘‘capable of explanation,”’ it 
would not avoid the policy, any more than an involun- 
tary departure from the ordinary course under the 
stress of circumstances would be a deviation avoiding 
it. The cases in which the question turned either upon 
representation or even on notice ought to be laid out 
of account altogther, the first for an obvious reason, 
the second because the use made of the notice was to 
prevent a delay from avoiding the policy which would, 
but for the notice, have amounted to the interposition 
of a new adventure. 

In the present case, however, although the term 
“unreasonable” is used to describe the delay which 
took place, and although the jury are said to have 
found the delay to be unreasonable, it is obvious from 
the whole course of the reasoning that this did not 
mean unreasonable in the sense of unjustifiable, or due 
to the misconduct or caprice of the assured, but only 
meant a delay greater than might have been or would 
naturally be anticipated, or perhaps no more than such 
a delay as did, in fact, increase the risk; and the decis- 
ion of the court is in truth that any delay, or more 
properly lapse of time, before the commencement of 
the risk, which makes the risk greater or the subject 
of a higher premium than at the time of executing the 
policy, is sufficient to avoid the policy. This is in effect 
extending the rule laid down in former cases in the 
same direction in which, in Jackson v. Union Marine 
Insurance Company, 22 W. R. 79, L. R., 8 C. P. 572, the 
rule was extended which, under the previous decisions, 
liberated the party to a charter-party from his con- 
tract, where a delay due to the other contracting party 
was such as to make the adventure a materially differ- 
ent one from that contemplated. As in Jackson's case 
it was decided that default was unnecessary, but both 
parties were liberated if the delay was caused by cir- 
cumstances, so here also the element of default is 
eliminated. The extension, however, in the present 
case appears less warrantable than in the other, and 
we are by no, means confident that the decision would 
be sustained on appeal.— Solicitors’ Journal. 





COURT OF APPEALS DECISIONS. 


The following decisions were announced in the New 
York Court of Appeals on Tuesday, 10th inst. : 


Judgment affirmed with costs — People ex rel. Hagen 
v. Morgan ; McKechnie v. Ward ; Carpenter v. O’Dough- 
erty; Kendall v. The Holland Purchase Ins. Co.; 
Blewett v. Baker; Roberts v. Johnson; Phillips ». 
Conkling; Parker v. Arctic Fire Ins. Co.; Amory v. 
Amory; Amory v. Amory; Murray v. Clark.— Judg- 
ment affirmed — Wenzler v. People; Coleman v. Peo- 
ple.——Judgment reversed and new trial granted, 
costs to abide the event — The People v. Fields; Hinck- 
ley v. Kreitz; Smith v. Isaacs; Thornall v. Pitt; Dutch- 
er v. Importers and Traders’ National Bank.— Or- 
der affirmed with costs— Genet v. Davenport.— Or- 
der granting new trial reversed and judgment for 
plaintiff on verdict affirmed with costs— Wills »v. 
Weaver.—— Order granting new trial affirmed and 
judgment absolute for defendant on stipulation with 
costs — Allen v. Fourth National Bank of New York; 
Kilbourne v. St. John. Motion denied without 
costs— Tiffany v. Farr.——Judgment modified so as 
to allow claim against receiver in favor of the respond- 
ent for $3,000 and interest from November 5, 1866, 
without costs to either party in this court — McCul- 
lough v. Norwood.—— Order of Supreme Court re- 
versed and judgment on report of referee affirmed 
with costs— The Delaware, Lackawanna and Western 
Railroad Co. v. Bowers.—— Order granting new trial af- 
firmed and judgment absolute for defendant with costs 
—Prindle v. Beveridge; Lytle v. Beveridge.——Order of 
General Term reversed and case remitted for hearing 
upon the merits without costs as to either party in this 
court— Brown v. Brown.——Ordered that all pro- 
ceedings be suspended on this motion and appeal, so 
that plaintiffs may bring an action to set aside agree- 
ment of Fellows and Hermans to discontinue, etc., 
without costs — Hill v. Heermans. 





————_—__—_——_ 


FOREIGN NOTES. 


Mr. John Marshall, advocate, son of the late Lord 
Currishill, has been appointed one of the judges of the 
Court of Sessions, at Edinburgh, in the room of the 
late Lord Benholme. When the new judge takes his 
seat, Lord Gifford will go to the Second Division, and 
Lord Mackenzie will become senior Lord Ordinary. 
—— The German government has entered an action in 
the ecclesiastic court against the Bishop of Paderborn 
and lodged an application for his deposal. The bishop 
has refused to make a defense or take any notice of 
the proceedings.——In the case of one of the persons 
summoned to serve upon the grand jury at the Mid- 
dlesex Sessions (England), a very novel excuse was set 
up. The summoning officer stated that he had re- 
ceived a letter from this person expressing his regret 
at being unable to serve, but giving as his reason the 
excuse that at the present time he was a prisoner in 
Holloway jail.— Mr. Maurice Barnard Byles, barris- 
ter, of the Norfolk Circuit (England), has been ap- 
pointed a revising barrister, in the place of Mr. Charles 
George Merewether, disqualified by his election as M. 
P. for Northampton. Mr. Byles is the second son of 
the Right Hon. Sir John Barnard Bylss, late judge of 
the Court of, Common Pleas, and autnor of Byles on 
Bills. 


























THE ALBANY LAW JOURNAL. 321 











All communications intended for publication in the LAw 
JouRNAL should be addressed to the editor, and the name 
of the writer should be given, though not necessarily for 
publication. 

Communications on business matters should be ad- 
dressed to the publishers. 


The Albany Law Journal. 


ALBANY, NOVEMBER 21, 1874. 

















SURVIVORSHIP AS BETWEEN HUSBAND 
AND WIFE. 


It is afamiliar principle of the common law, that 
in a conveyance of lands to husband and wife the 
grantees take, not as joint tenants nor as tenants in 
common, but as tenants by the entirety, and the sur- 
vivor takes the entire estate; and the same mode of 
conveyance that makes two other persons joint ten- 
ants will make husband and wife tenants of the en- 
tirety. This rule grew out of the common-law idea 
that husband and wife are one person in law, or, to 
state it more accurately, that the wife’s existence and 
personality were merged in those of the husband. 
This doctrine gave all the rents of the lands to the 
husband during the joint lives; but on the husband’s 
death the wife’s personality emerged, and she took 
the fee as survivor. The effect of the married 
women’s enabling acts upon this doctrine has been 
much discussed in this State and other States. It 
has been claimed on the one part that these acts have 
done away with the old common-law doctrine, and 
given to the wife a distinct and beneficial personality, 
with independent rights in property, and that in the 
case of a joint conveyance to husband and wife each 
takes as tenant in common with all the rights per- 
taining to that relation. It is claimed that the rule 
has perished with the reason for it. On the other 
hand it has been urged that these acts, being in dero- 
gation of common law, shouldebe strictly construed, 
and that as they provide only for the wife’s right to 
and power over a separate estate, they cannot extend 
to property conveyed jointly to herself and her hus- 
band. The courts of our State have held, in accord- 
ance with this idea of strict construction, that unless 
the wife alienates or devises the estate, the husband 
on her death, in the event of living issue of the mar- 
riage, will take his tenancy by the curtesy. And so 
too, although the acts give the married woman the 
right to carry on a trade or business on her account, 
yet our courts have held that she cannot do so in 
partnership with her husband. And our courts have 
held that the wife cannot maintain an action against the 
husband for assault and battery or slander, and that 
the husband cannot maintain any action against the 
wife. There can be no doubt that the policy of our 
State and of some other States is in favor of tenancy 
incommon. And so in this State and some other 
States statutes have been enacted providing that 








conveyances to two or more grantees shall be con- 
strued as creating tenancies in common, unless the 
intention to create a joint tenancy is expressed. But 
these statutory provisions have been almost uni- 
formly held not to be applicable to conveyances to 
husband and wife, because they are not two persons, 
but one person, in law. This was held in this State 
before 1848, in Rogers v. Benson, 5 J. Ch. Rep. 437, 
and Jackson v. Stevens, 16 J. R. 110, and has been 
held since that time in Hemingway v. Scales, 42 Miss. 
1; in McCardy v. Canning, 64 Penn. 39; and in 
Ketchum v. Walworth, 5 Wis. 95. The contrary, how- 
ever, was held in Hoffman v. Stigers, 28 Ia, 302. The 
court in the latter case lay stress on the idea that the 
language of their statute is affirmative, while that of 
ours and Wisconsin is merely negative ; in the former 
the language is that the tenancy shall be construed as 
a tenancy in common unless the contrary intention is 
expressed ; while that of the other States is that the 
tenancy shall not be construed a joint tenancy unless 
that intention is expressed. We confess we fail tu 
see the distinction. It reminds us of the Irish gen- 
tleman who complained to his: shoemaker, that al- 
though he had instructed him to make one. of his 
shoes larger than the other the latter had made one 
of them smaller than the other. The court also argue 
that the married women’s acts in that State have abol- 
ished the common-law doctrine of matrimonial unity, 
but we do not find in the report any quotation of the 
language of the acts. The question under discussion 
has never been decided by our court of last resort, 
but has received adjudication by two special and two 
general terms of our Supreme Court. The first de- 
cision was in Gfoelet v. Gori, 31 Barb. 314, A. D. 1860, 
by Justice Sutherland, in the First District. This 
case was decided before the passage of the act of 
1860, and the acts then in force declared the married 
woman should hold property that came to her as her 
sole and separate property, ‘‘in the same manner and 
with the like effect as if unmarried.” Judge Suther- 
land held, that by the lease in question the wife got 
no property to her sole and separate use, but that 
she was vested with an estate as tenant by the en- 
tirety with her husband. He says: “The acts of 
1848 and 1849 were not intended to enable married 
women to take and hold property jointly with their hus- 
bands, but to take and hold and dispose of property as 
if they had no husbands,” and that the rights of the 
lessees ‘are precisely what they are declared to be by 
the common law, and were and are unaffected by these 
statutes for the protection of the property of married 
women.” By the laws of 1860 the words above 
quoted, “in the same manner and with the like 
effect as if unmarried,” were omitted, and it was pro- 
vided that the married woman should hold property 
that came to her, as her sole and separate property, 
“ not subject to the control or interference of her hus- 
band.” It will be noted that the act provides only 
for property coming to a married woman, and does 
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not, in terms at least, embrace the case of property 
coming to a married woman and her husband. The 
distinction between the two acts was urged, how- 
ever, in the next case, Farmers’ Bank v. Gregory, 
49 Barb. 155, A. D. 1867, decided by the Monroe 
General Term, as a reason for a different holding. 
But the court held the same doctrine, citing and. ap- 
proving the doctrine expressed by Judge Suther- 
land. The court remark: “To my mind it is a 
very clear proposition that our recent statutes for 
the better protection of the separate property of 
married women, have no relation to or effect upon 
real estate conveyed to husband and wife jointly. 
In such a case the wife has no separate estate,” 
ete. These two cases were followed by Judge 
Murray, at Special Term in the Sixth District, in 
1871, in the case of Miller v. Miller, 9 Abb. N.S. 
448, in which it is held that partition is not main- 
tainable between husband and wife, in respect to 
land conveyed to them, their heirs and assigns, by a 
deed not indicating that they are to hold as joint 
tenants or as tenants in common, or have a severable 
interest. But the court remarks, that his impression, 
independent of these cases, weuld be that the par- 
ties took as tenants in common, by virtue of the 
married women's enabling acts. The General Term 
of the Third Department, in a very recent case, 
Freeman v. Barber, 3 N. Y. 8. C. Rep. 575, A. D. 
1872, have re-asserted the doctrine declared by the 
cases in 31 and 49 Barbour, without any doubt or 
qualification whatever, and here the matter rests, so 
far as our own State is concerned, with no adjudica- 
tion of final conclusiveness, but certainly with a 
highly respectable and almost unanimous expression 
of opinion by eight judges of our Supreme Court in 
four different judicial districts. 

The same doctrine has been held, without any 
reference to the decisions in our State, in the State 
of Michigan, Fisher v. Provin, 25 Mich. 350. The 
constitutional provision in the latter State is substan- 
tially like our legislative enactment. It is as follows: 
“Tke real and personal estate of every female, ac- 
quired before marriage, and all property to which 
she may afterward become entitled by gift, grant, in- 
heritance or devise, shall be and remain the estate and 
property of such female, and shall not be liable for 
the debts, obligations or engagements of her husband, 
and may be devised or bequeathed by her as if. she 
were unmarried.” 

The same doctrine was also held in Diver v. Diver, 
56 Penn. 106, A. D. 1867. In this case we find the 
most elaborate and conclusive judicial argument on 
this subject. The court say: “ But it is said the act 
of 1848, by destroying the legal unity of the hus- 
band and wife, has converted such an estate into a 
tenancy in common; that is, that such a deed con- 
veys a different estate from that which the same deed 
would have created if made prior to the passage of 
the act. To this we cannot assent. It mistakes 





alike the letter and the spirit of the statute, im- 
puting to it a purpose never intended The de- 
sign of the legislature was single. It was not to 
destroy the oneness of husband and wife, but to pro- 
tect the wife’s property, by removing it from under 
the dominion of the husband. To effectuate this 
object, she was enabled to own, use and enjoy her 
property, if hers before marriage, as fully after mar- 
riage as before. And the act declared, that if her 
property accrued to her after marriage, it should be 
owned, used and enjoyed by her, as her own separate 
property, exempt from liability for the debts and en- 
gagements of her husband. All this had in view the 
enjoyment of that which is hers, not the force and 
effect of the instrument by which an estate may be 
granted to her. It has nothing to do with the nature 
of the estate. The act does not operate upon rights 
accruing to her until after they have accrued. It 
takes such rights of property as it finds them and 
regulates the enjoyment; that is, the enjoyment of 
the estate after it has vested in the wife. And the 
mode of authorized enjoyment is significant. It is 
to be as her separate property, is enjoyed as prop- 
erty settled to her separate use. The act, therefore, 
no more destroys her union with her husband than 
does a settlement of property for her separate use, 
To a certain extent she is enabled, but no more than 
is necessary to protect her property after it has been 
acquired. * * * It is a remedial statute, and we 
construe it so as to suppress the mischief against 
which it was aimed, but not as altering the common 
law any further than is necessary to remove that 
mischief. * * * Were we to do so, it would be- 
come in many cases a means of divesting her of her 
property, instead of an instrument of protection.” 


—— 
THE LAW AND THE LEGAL PROFESSION. 


At the dinner of the Mercantile Library Association 
in New York, Mr. David Dudley Field made the fol- 
lowing excellent remarks in regard to the nature, de- 
velopment and purposes of law; and the duties of the 
legal profession : 

Mr. Field said: You call upon me to speak for 
the law. That word has two senses in common use, 
one signifying precept, the other example. The 
former began with the beginning of the race. Con- 
sisting, at first, of the rudest rules of the rudest tribes, 
it grew as the race grew; expanded with their ex- 
pansion; was added to, with each addition to their 
wealth, intelligence, commerce and arts, and as, in 
the course of ages the tribes melted into larger com- 
munities and nations, the various rules of the constitu- 
ent parts were blended and assimilated, and there 
came forth a great body of law; the collective will 
of sovereign States, the rule of property and of con- 
duct for civilized millions, covering alike the city, the 
village and the fruitful field, the guardian and guide 
at once of the weak and the strong. This law, even 
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when invisible to the common eye, is the measure of 
our daily life, it covers us with its shield, restrains us 
by its power, and so far as mortal fearcan make 
it omnipotent and omnipresent, it goes with us where- 
ever we go, by the side of every carriage on the lone- 
liest road, on the deck of every ship even to the far- 
thest sea. 

No wonder that an old author writes: “For the 
knowledge of the law, as Doderidge saith, is 
most truly styled, Rerum divinarum humanarumque 
scientia, and worthily imputed to be the science of 
sciences, for therein lies hid the knowledge of every 
other learned science.” 

But great and wonderful as is this learning, it lies 


with us, scattered in thousands of books, with count-: 


less anomalies, and endless contradictions, difficult of 
access, a shapeless mass of precedents and statutes. 
This is not creditable to our civilization. Give us, I 
say, @ written code of all our laws, that he who runs 
may read, and may be able to understand. 

Here, at this table, are representatives of the federal 
and the State governments, the second magistrate of 
the former and the first magistrate elect of the latter, 
and to them I beg leave to say. In your efforts to 
cure the disorders of the times, which I grant are 
many, do not forget to help us to that which we most 
sorely need, a consistent and intelligible body of 
law. 

Having thus spoken of the law in one of its senses, let 
me speak of it in the other; that is the profession of 
the law, in both its departments of judges and law- 
yers, for these are parts, inseparable parts, of one 
great profession. Without the law in this latter sense, 
that of which I have spoken will be either a dead- 
letter or an instrument of intolerable oppression. It 
is the profession which gives to the doctrines their 
life and vigor, holding them as a shield before the 
weak and a sword against the strong. 

Looking at other countries you will see the same 
system of legal science working out different results 
as it is worked out by different hands. The law of 
Rome, the civil law as it is called, which, beginning 
with the twelve tables spread out from the Tiber, in- 
vaded province after province and took so firm a hold 
of the habits, the sentiments and the reason of men, 
that now after the Roman empire has been broken in 
pieces like a potter’s vessel, it continues to rule the 
greater portion of christendom, that law practically 
is one thing in one country and another thing in 
another. The careful student will not fail to read, in 
political annals, this lesson, that in proportion as men 
are safe in their homes, in the same proportion the 
lawyer and the judge are respected and powerful. 
Whichever be the cause and which the consequence 
the fact remains to which all history bears witness, 
that the law and the lawyer are inseparable concomi- 
tants, and the power of the one rises and falls with 
the power of the other. This fact, one out of many 





teaching the same lessons, shows us the value to be 
set upon the learning, the uprightness and the inde- 


* pendence of the legal profession. Those three quali- 


ties are the conditions, each and all of safety to the 
citizen and of honor and success to the lawyer; 
learning, that he may not mistake and so misinterpret 
the law, which it is his province to administer; up- 
rightness, that he may act according to his conscience, 
not the conscience of another man, but his own, or in 
other words, that he may be true to his convictions 
and independence; that he may have neither wil! nor 
motive, to pervert his judgment or sway his conduct; 
independence, I say, for both departments of the pro- 
fession, that which occupies the bench and that which 
occupies the bar, independence each of the other and 
both of the rest of the world. When I see ajudge caring 
for, or worse, pandering to the prejudices or passions 
of the many or the few; when I see him courting 
popularity ; when I see him regardful of any thing on 
the earth, but the law and the testimony in the case 
before him, I look upon him as a betrayer of his trust 
and I would paint upon his forehead and sew upon 
his garments, so that all men might read those two 
words (never were words so well yoked together), 
which in conjunction a Burns has made immortal, 
“traitor knave ;” and when I see a lawyer consider- 
ing what men will say of him, if he takes up this cause, 
or rejects that, I think of him, remembering other 
words in the same poem, that he'wiil at his latter end 
“fill a coward’s grave.” My ideal of a judge is of 
one who comes into his high office with a rich store 
of learning, with a conscience void of offense, with a 
patient judgment, without prejudice and without pas- 
sion, with a love of the truth, whatever it may be, as 
he hears it from the lips of lawful witnesses, or reads 
it in the books of law, rejecting all other advice or 
influence as unlawful intrusion and disdaining every 
attempt to intimidate or lead him in whatever shape 
and from whatever quarter it comes, whether by 
private solicitations or public discussions, whether 
from the street or the market, the pulpit or the press; 
and my ideal of a lawyer, is of one who, rich in the 
same learning, feels the same disdain of intimidation, 
consults only his own convictions, and stands ready, 
at all times, to assert the rights of any man, accord- 
ing to the law of the land. 

In short, this is my conclysion of the whole matter, 
The need of civilized society, and the higher the 
civilization the greater the need, is neither good laws 
badly administered nor bad laws well administered, 
for good laws badly administered are good for noth- 
ing after all, and bad laws well administered are 
bad laws after all, but the need is good laws well 
administered, or which comes to the same thing, 
a written code of all useful law which all may read 
and be able to understand, together with a learned 
and conscientious bench and bar that nobody can 
frighten. 
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CURRENT TOPICS. 

The New York Court of Appeals, in affirming the 
constitutionality of the act of 1873, relating to the 
police courts in New York, declared that the phrase 
“Justices of the Peace,” as used in the Judiciary 
Article of the Constitution, did not include police jus- 
tices. The counsel went into an extensive examina- 
tion of the nature and history of the office of justice 
of the peace in its civil and criminal divisions. But 
the court did not deem it important to inquire into 
the nature of the office in the Fourteenth century, 
and held, that the office of justice of the peace is now 
a distinct office and does not comprehend special 
offices like that of police justice. This is undoubtedly 
the correct view; and takes the appointment of police 
justice out of the provision of the Constitution re- 
quiring that “justices of the peace and District Court 
justices shall be elected in the different cities in the 
State, in such manner, and with such powers and for 
such terms, respectively,.as shall be prescribed by 
law,” although there is no such office as “justice of 
the peace ” in New York city. 


Some of the forins of criminal prosecution still ex- 
isting in parts of the British Isles are novel enough 
to us, although appropriate, perhaps, to the legal con- 
ditions of the countries where they exist. In the 
Sheriff’s Court of Elginshire, Scotland, a farmer 
named William Laing, was charged, under a criminal 
libel, with negligently causing the death of his servant 
employed in excavatinga pit. The libel begins as fol- 
lows: ‘That albeit by the laws of this, and of every 
other, well-governed realm, culpable homicide, as also 
culpable violation or neglect of duty, whereby any of 
the lieges are killed, are crimes of an heinous nature, 
and severely punishable ; yet true it is and of verity, 
that the said William Laing is guilty of the said crimes, 
or of one or other of them, actor or act in part,” etc. 
The forms of prosecution in all countries and ages are 
curious specimens of phraseology. Gaius in his com- 
mentaries, Book IV, mentions several instances of 
formule in Roman law. If a foreigner committed a 
theft and was prosecuted therefor, the formula would 
be framed in this manner: “Let so-and-so be a 
judex. Should it appear that a theft of a golden gob- 
let has been committed on Lucius Titius with the aid 
and counsel of Dio Hermaeus, for which matter, were 
he a Roman citizen, he would have to make satisfac- 
tion for the loss as though he were a thief,” ete. 
Gaius also mentions a formula called the formula in 
jus concepta: “Let so-and-so be judex ; should it 
appear that Aulus Agerius has deposited with Nume- 
ris Negidius a silver table, and that this, through the 
fraud of Numeris Negidius, has not been restored, do 
then, judex, condemn Numeris Negidius to pay to 
Aulus Agerius, so much money as the thing in dis- 
pute shall be worth; should it not so appear, acquit 
him.” . 
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There seems to be some misconception of our posi- 
tion in reference to law schools. Some strictures 
which we have made in reference to defects in the 
law-school system have been construed into a denial 
of the utility or desirability of such schools. Nothing 
could be further from our designs. A good system of 
legal education, in schools specially adapted for that 
purpose, is the great desideratum of the rising profession. 
We are in favor of establishing a college of law in 
every State with adequate means of instruction, 
libraries and professors. We are in favor of making 
the curriculum extend over legal history, embracing 
the civil law; comparative law, embracing contempo- 
rary legal systems — the systems existing in Germany, 
France and England at least; jurisprudence proper, 
and political economy. We are in favor of having the 
course of study extend over at least three years, and of 
requiring a good scientific and literary education on 
the part of the applicant for admission to the institu- 
tion. We would not make it compulsory upon all 
persons designing to enter the bar to go through the 
college of law, but we would not render a year's 
study, even at such an institution, alone a passport 
into the legal profession. The great need of legal 
education, in this country, is the establishment of a 
college of law, which will furnish students with facili- 
ties equal to what they now have to go to Heidelberg, 
Paris and Edinburg to obtain. It may be said that 
such a college would be too expensive, elaborate and 
grand an affair for the majority of professional students. 
But there are many students who could, and would, 
avail themselves of the privileges of an institution 
such as we propose; and not until we have one or 
more such institutions, will the cause of legal educa- 
tion be placed upon a footing with the demands of 
law reform and legal science in this country. And 
as our law schools are now conducted, we repeat our 
previous remark that they should only be accessory 
to a considerable period of office-training. And while 
we demand that something better should be estab- 
lished than our present law schools, we by no means 
declare that they are not useful an‘ desirable, until 
that better something shall be obtained. 


The custom which prevails both in this country and 
in England of reporting dissenting opinions, or giving 
a statement that such and such judges dissent from 
the conclusion of the majority of the court, is one 
which we think of very doubtful expediency. It may 
be of some importance to know how many and what 
judges dissent from a decision in a court not of final 
resort. This may be of some importance in order to 
ascertain the value of a case as authority; but even 
then, so long as a case stands uncontradicted or un- 
reversed, it is authoritative. But these reasons, if 
they are at all important, cannot weigh heavily in 
respect to cases decided in courts of final appeal. The 
prevailing opinion ought to be published and the con- 
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clusion of the court. But the arguments of the judges 
in consultation, or the dissenting opinions of judges, 
or any of the discussions or disagreements of the 
members of the court ought not to come to the sur- 
face. All these things ought to remain in the cham- 
ber of consultation. If a cause is decided, it is enough. 
to know how it was decided and what were the 
grounds of the decision. It is true that the prevail- 
ing opinion does not always set forth, in all respects, 
the true grounds of the decision; and many things 
are said by the judge writing the opinion which are 
obiter ; but the opinion should be modified to corre- 
spond with the majority view, or if this cannot be 
done, it should be left to succeeding courts to distin- 
guish between the principle involved in the decision 
and the principle enunciated in the opinion. At best, 
a dissenting opinion is little more than a resumé of 
the argument of the defeated counsel, and a dissent- 
ing voice has nothing more than individual authority. 
By the suppression of dissenting opinions and state- 
ments of dissent space will be economized in our re- 
ports; and the dignity and influence of our judicial 
decisions will be greatly enhanced. 


Apropos of our remarks last week on the rights of 
ticket-holders at places of amusements, it may be 
noticed that the legislative assembly of the District 
of Columbia, in June, 1873, passed an act providing 
that the proprietors of places of amusement should 
not sell reserved seats after the opening of the place 
for admission to the performance. This law was dis- 
regarded and the proprietors continued to reserve 
seats and sell tickets for them after the opening of 
the doors. Proceedings having been instituted 
against the proprietors it was held that the act was 
not of the charaeter of a police regulation, but was 
an unwise, vexatious and unlawful interference with 
the rights of private property. The design of the act 
was evidently to protect the holders of non-reserve 
tickets, whose chances for getting a good seat were 
diminished by the prevailing practice of selling re- 
served seats after the doors open. 

| 
NOTES OF CASES. 


Cases continually arise calling for the application of 
the rule, that the master is not liable for injuries suf- 
fered by a servant through the negligence of a fellow- 
servant, unless the master was negligent in the selec- 
tion of the servant at fault. This branch of the law 
is getting to be exceedingly extensive and compli- 
cated. In Hogan v. Central Pacific R. R. Co., the 
Supreme Court of California was recently called upon 
to apply the rule to the following state of facts: The 
defendant owned and conducted a foundry, at which 
the plaintiff was employed asa “helper;” the defend- 
ant owned a horse and cart, which were managed by 
aservant employed for that purpose, and owned a 
truck-wagon and two horses, which were also man- 





aged by a servant of the defendant; while the plain- 
tiff was at work for the defendant at the foundry, 
under the order of the defendant's foreman, upon 
castings which were loaded on the truck-wagon, the 
driver of the horse and cart so negligently managed 
the same that the horse ran against the horses 
attached to the truck-wagon, and the driver of the 
latter so carelessly managed the horses that they ran 
away with the truck-wagon; and one of its wheels 
struck the plaintiff, and thereby caused the injury 
complained of. It was not alleged that there was 
any negligence, on the part of the defendant, in select- 
ing the servants by whose fault or negligence the in- 
juries were caused, nor that the servants were, in 
fact, incompetent. Thecourt held that defendant was 
not liable — following Yeomans v. Contra Costa 8. N. 
Co., 44 Cal. 71. This is a plain case and was prop- 
erly decided, The questions most difficult to decide 
are those arising in cases where there is doubt as to 
whether the servants are co-servants, and where the 
injury is from defects in machinery or any means of 
operation. 


In Fullon v. Chronicle Publishing Co., 1 Wash. 
Law Rep. 293, a case decided by the Supreme Court 
of the District of Columbia, it appeared that the plain- 
tiff, who was a newspaper carrier, alleged that a 
former proprietor of the Daily Morning Chronicle, 
agreed to give him the exclusive right to sell and de- 
liver that paper on a certain route in Washington; 
that such owner sold out to another person, and that 
defendant had succeeded to the ownership of the 
paper, and that he renewed the contract with both. 
He alleged performance, but claimed that defendant 
broke the contract by refusing to deliver to him any 
more papers. Held, that the plaintiff could not main- 
tain an action on said contract, for the reason, that it 
was void for uncertainty and want of mutuality, also 
for the reason that it was not alleged to be in writing 
or to be performed within a year, and was therefore 
void, within the fourth section of the statute of frauds. 


In Vaughn v. Nashville & Chattanooga R. R. Co., 1 
Cent. Law Jour. 568, the Supreme Court of Tennes- 
see decided an important question in the law of car- 
riers. This was an action against a railroad company 
for damages for the non-delivery of goods; and the 
defense was, that the damage occurred through an 
extraordinary and unprecedented flood. Held, that 
it was competent to prove “ that at the time and place 
of the flood, a portion of the track of another railway 
company near by, was unoccupied and not overflowed, 
and that the defendants’ cars could have been trans- 
ferred to said track, but that the use of said track was 
not tendered to the defendants by the company own- 
ing it, nor was its use requested by the defendants, 
If the transfer to the other track was fairly within 
their power in the use of such diligence, consistent 
with the surrounding circumstances and duties, and 
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the same could have been obtained without trespass- 
ing on the rights of the other company, but by their 
consent, then it would have been the duty of the de- 
fendants to have so moved the car in which the goods 
in question were, and thus saved them from damage. 
And whether this could have been done was a ques- 
tion of factfor the jury.” This case was distinguished 
from Empire Transp. Co. v. Wallace, 68 Penn. St 
302; 8 Am. Rep. 178, where it appeared that plain- 
tiff shipped goods at Irvineton, Penn., to be trans- 
ported to Boston by defendants, common carriers, 
and received a bill of lading, stating that beyond 
Philadelphia the goods might be transported by water 
or by rail. The usual route of defendants was by rail 
to Philadelphia and then by water to Boston. Held, 
that defendants were not bound to send the goods by 
rail from Philadelphia, when there was a temporary 
stoppage in the water communication. 
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SOME RECENT DECISIONS IN PRIVATE 
INTERNATIONAL LAW. 


The decisions in private international law are assum- 
ing vast importance. From an article in the Solicitors’ 
Journal we make the following extract: 

* On the question of what law will be applied in an 
action arising out of contracts, we are told * (p. 133), 
but without any detailed narrative of decisions, that 
the general rule acted upon by the German Imperial 
Court is to apply the law of the place where the exe- 
eution of the contract is to take place. At page 135, 
however, a case is given which appears to be governed 
by this principle, the decision being that when the de- 
livery of goods is to take place abroad, the law of the 
place where delivery is to be made, and not of the 
place to which they are to be consigned, governs the 
question of whether the contract has been duly ful- 
filled in respect of the quality of the goods sold. 

“On the other hand, where a contract was made be- 
tween an Amsterdam and a Prussian house in the Am- 
sterdam cotton market forthe sale by sample of cotton 
to arrive, it was held by the same court that the con- 
tract was to be interpreted according to the usages of 
Amsterdam, by which, on the cotton turning out in- 
ferior to the sample, the buyer was bound to take it 
with a compensation. 

** Both these cases are somewhat scantily stated. It 
does not appear where the cottou was to be delivered, 
Presumably the delivery was to be at Amsterdam, in 
which case the above-mentioned rule would have con- 
ducted to the decision actually pronounced. But the 
judgment does not appear to take notice of this cir- 
cumstance, but proceeds upon the view that a contract 
made in a market is to be governed by the usages of 
the market, a rule which is constantly acted upon in 
the English courts. This rule would apparently con- 
trol the first-mentioned rule; but in the first case it 
does not seem that the contract was made in any mar- 
ket, and the rule of the place of delivery would there- 
fore operate without any restraint. 

*It may be considered as an application of the same 
principle that the German Imperial Court decides (at 
p. 133) that general average is, in the absence of express 
stipulation, to be determined by the law of the place 
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of destination, or, if that port cannot be reached, of 
actual delivery; and it was accordingly held that, in 
the case of an American vessel consigned to Stettin, 
but forced by reason of the Franco-German war to 
land its cargo at Swinnemunde, the law of Germany, 
which divides general average between the ship, cargo 
and freight, was to be applied in the adjustment of gen- 
eral average, without regard to what rule would have 
been af the place where the contract of affreightment 
took place. This rule is the one applied in the English 
courts (Simonds v. White, 2 B. & C. 805), and is indeed 
described by Lord Tenterden in the case cited, as uni- 
versally received; its reason is there well stated. 
Similarly, when the voyage is broken up, the law of 
the place where it is broken up is applied, as seems to 
have been done by the British Consular Court at Con- 
stantinople in the recent case of Mavro v. Ocean Ma- 
rine Insurance Company, L. R., 9 C. P. 595, and as is 
implied in the decision in Fletcher v. Alexander, L. R., 
3C. P. 375. By arts. 889 and 841 of the Allgemeines 
Deutsches Handelsgesetzbuch, the same rule is expressly 
applied in the construction of policies of insurance. 
In the absence of special stipulation, this would not 
be so here, but the clause, ‘as per foreign adjust- 
ment,’ is now very commonly inserted in policies, 
and has the effect of covering the assured against any 
sums which he has to pay in respect of an adjustment 
of average at a foreign port, though according to a 
rule differing from the English rule. Harris v. Scara- 
manga, L. R., 7 C. P. 481; Hendricks v. Australasian 
Insurance Company, L. R., 9 C. P. 480; Mavro v. Ocean 
Marine Insurance Company, L. R., 9 C. P. 595. 

“On the question of what law is to be applied in the 
limitation of an action on an obligation, it is pointed 
out in a note toa case reported from Holland, that five 
different views have been taken: (1) That the law 
should be that of the domicile of the creditor; (2) that 
of the domicile of the debtor; (3) that of the place of 
payment; (4) that of the tribunal; (5) that of the place 
where the obligation arose, the last-mentioned view 
being the one favored by French jurisprudence. It 
will be remembered that the distinction has been taken 
in the English courts between the limitation of ac- 
tions, which is the form in which all our statutes on 
this subject relating to obligations are conceived 
(which statutes have been held to be part of the lex 
fori, and therefore to govern all cases brought before 
the tribunal), and prescriptions which extinguish the 
right. The Englisb decisions have proceeded upon the 
language in which the English statutes are expressed. 
The mode of dealing with the question followed Ly those 
statutes is far the most convenient. If, however, the 
law of any country on this subject is not expressed in 
this mode, but in terms admitting the view that the 
obligation is extinguished, the question in what sense 
that rule is to be understood seems one to be deter- 
mined by the courts of the country where it prevails; 
and if they determine that, notwithstanding the form 
of expression, it applies to the action, the same result 
is reached. In a case decided by the High Court of 
Holland (p. 141), reversing the decision of the court 
below, it was held that an action, brought in Holland, 
arising out of a testamentary obligation created in 
British Guiana, was barred by article 2004 of the Dutch 
Code (corresponding to art. 2262 of the French Code, 
which, having regard to art. 2220, cannot well be held 
to import the extinction of the obligation, since other- 
wise prescription could hardly be renounced, as by the 
latter article it can, and which, indeed, in terms re- 
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fers to ‘actions’). ‘The rule adopted is, that the law 
of the country ‘where the defendant resides’ is the 
law: applicable. The phrase is ambiguous. It may 
mean the law of the debtor's dumicile at the time the 
obligation was created, or the law of his domicile at 
the time of action brought, or the law of the tribunal 
in which the action is brought. The use of the words 
‘defendant’ and ‘resides,’ instead of ‘debtor's 
domicile,’ induces us to think the last to be the true 
meaning, and this is confirmed by the following sen- 
tence, in which it is said, ‘this results from the fact 
that the laws which govern prescription, like those 
which regulate the action itself, constitute more espe- 
cially a part of those laws which are to protect the in- 
habitants of a country against groundless and infinite 
actions.’ This appears to put these laws on the same 
footing with laws of procedure; and the reasoning 
would be illogical if any other sense were given to the 
words. It is material for foreign courts to know pre- 
cisely what is the meaning attached by any country 
to their rules of prescription or limitation, because 
this may determine their own decisions on foreign 
contracts. : 

‘*On the question of the application of the lex loci ret 
site (passing over a case of stoppage in transitu of 
which we are promised a fuller report) it has been de- 
termined by the German Imperial Court (p. 131) that 
vessels of inland navigation, as well as sea-going vessels, 
have their situs, not in the place where they happen to 
be, but constructively in the port to which they be- 
long. This is important when it is remembered that 
the principle generally adopted abroad is, that the lex 
loci is applicable to movable as well as to immovable 
property. 

“ Lastly, we may notice further, with respect to ne- 
gotiable instruments, one or two cases from Russia 
which had escaped our attention. It has been held 
(pp. 146-148), (1) conformably with the principle of 
locus regit actum, that a bill of exchange drawn and 
accepted in London on St. Petersburgh is valid in 
Russia as a bill of exchange, although the Russian law, 
agreeing in this with the Wechselordnung (art. 4), re- 
quires bills of exchange to be expressed to be such on 
the face of them. (2) Conformity with the principle 
that the lex fori regulates matters of procedure, it is 
* held that the question of what is the proper tribunal for 
entertaining au action founded on a foreign instrument 
depends not on the question what kind of tribunal (Tri- 
bunal of Commerce or Civil Court) would entertain 
the cause in the country where it was made, but on 
the law of the place where the action is brought. 
(3) It is held that the capacity of a Russian married 
woman to contract debts abroad is to be determined 
by the law of her own country, and that a bill of 
exchange accepted by such a person in France, though 
by the law of Russia invalid as a bill of exchange (for 
want of her husband’s authorization), is valid as an 
acknowledgment of a debt, by which a Russian mar- 
ried woman is competent to bind herself. 

“In concluding this notice of the very interesting 
contents of the last three numbers of the Journal de 
Droit International Privé, we may add that the last 
number contains (pp. 196-208) a summary of various 
English decisions reported in the Law Reports, with 
comments. Several of these seem to us hardly to 
touch upon international law, though they may be in- 
teresting from the point of view of comparative juris- 
prudence. Nor are the comments always accurate. 


The effect of the decision in Attorney-General v. Kwok- 





a-Sing, L. R., 5 P. C. 179, was not (as the editor says) 
to give the accused immunity, but to send him for trial 
at Hong Kong on the charge of piracy; whilst a French 
court, though not an English one, might, if it pleased, 
have tried him for the murder committed on board 
the French ship; the question only was whether he 
was to be given upon the application of the Chinese 
government. The importance of the decision in Mer- 
chant Shipping Company v. Armitage, L. R.,9 Q. B. 99, 
seems not quite understood; and the facts of Gaudet 
v. Brown, 21 W. R. 420, L. R., 5 P. C. 134, are so in- 
adequately stated as to misrepresent the effect of the 
decision. There is also a contribution from Sir R. 
Phillimore on salvage, which is neither very valuable 
nor quite intelligible. Finally, there is a case from the 
United States (p. 214) which seems inserted only to 
show how far a court may go in disregarding, on a 
question of marriage, the law of the country (France) 
where, and between whose subjects, the marriage is 
alleged to have been celebrated.”’ 


> —-— 


RAILROAD UNPUNCTUALITY. 


A case arose in the Reading County Court in England 
recently relative to the duty of a railroad company to 
be punctual in carrying passengers. The case was 
Beeke v. The Great Western Railway Co., and appears 
in the London Law Journal for October 24, 1874. The 
plaintiff sued the defendants for the expense of a con- 
veyance from Twyford to Henley, which the plaintiff 
incurred in consequence of defendant’s non-perform- 
ance of a contract to carry him from Reading to Hen- 
ley by a certain train. The facts were as follows: On 
Tuesday, May 5, the plaintiff took a first-class return 
ticket from Reading to Henley by the train timed by 
the defendants’ tables to arrive at Reading at 10.25, and 
to leave Reading at 10.30; to arrive at Twyford at 10.40, 
and to leave Twyford at 10.45, and arrive at Henley at 
11 A. M. The train arrived at Reading punctually at 
10.25, but did not leave Reading unti) 10.39, so that it 
was detained at Reading nine minutes beyond its pro- 
per time. On arriving at Twyford, the plaintiff found 
that the train to Henley had just left, and there was 
no other train for an hour. He took a fly and got to 
Henley in about half an hour. The delay at Reading 
was occasioned principally by the waut of porters to 
put luggage into the train. 

The judge in delivering the opinion said: ‘I will 
consider, firstly, the contention of the defendants that 
the contract between them and the plaintiff was mere- 
ly to convey him to Henley in a reasonable time, 
and the contract was not broken by adelay at Twyford, 
inasmuch as there was another train to Henley at the 
expiration of an hour which would have conveyed him 
there in a reasonable time. Now, 1 at once concede 
that the contract between the defendants and the plain- 
tiff was to convey the latter to Henley in a reasonable 
time. Such was the liability of carriers of passengers 
at common law, and railway companies have only the 
same liabilities. This is expressly declared by section 
89 of the Railway Clauses Act, 1845 (which, I presume, 
is incorporated in the Great Western Railway Act; at 
all events, so far as the Henley Branch Railway); but, 
independently of that clause. I do not think that rail- 
way companies would be further liable than any other 
carriers of passengers at common law. What, then, is 
the liability of carriers of passengers at common law? 
Simply to use all reasonable means to convey passen- 
gers to their destinations in the reasonable times which 
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they have expressly fixed on, which, if not so fixed, 
juries may determine. Before the introduction of rail- 
ways, there were frequently coach proprietors who 
agreed to perform their promises in so many hours, 
and, therefore, to use every reasonable means and dili- 
gence for that purpose; and if, by reason of their neg- 
lect of such means or want of such diligence, they 
failed to complete their contracts, there can be no 
doubt that actions must have lain against them. Of 
course the condition of the roads, which were not un- 
der their control, and many other circumstances, and 
especially sudden accidents, would have been valid de- 
fenses to such actions; and, therefore, they were often 
very difficult to try. Moreover, the proprietors sel- 
dom, if ever, entered into these special contracts as to 
time excepting when there was great competition, and 
then they used their best endeavors, as did also their 
servants (who were often stimulated by a system of 
premiums or fines), to perform these contracts with the 
greatest exactitude. Actions for the breach of such 
contracts were consequently very rare, and I have not 
been able to find a report of any case of the kind. In 
most cases, however, the coach proprietors merely con- 
tracted to convey the passengers to a particular place 
without specifying any time, and were only bound to 
perform their contract within a reasonable time, 
which, as I have already said, was for a jury to deter- 
mine, regard being had to all the circumstances of the 
case. Railway companies, on the other hand, have 
invariably fixed their own times of arrival, and there- 
by fixed what are reasonable times, and if they fail, 
from want of due diligence, to perform their contracts, 
I think that they are clearly liable in the same manner 
as coach proprietors under similar contracts. Having 
the absolute control of their lines and their lines be- 
ing less liable to be affected by the weather than the 
roads, they have in these respects much less difficulty 
in performing their express contracts than coach pro- 
prietors. On the other hand, they are open probably 
to more numerous and serious accidents as to their 
engines and carriages than the coach proprietors were 
as to their coaches and horses. But, however this may 
be, the effect of weather on the lines and accidents of 
many kinds will doubtless constitute valid defenses to 
actions brought against them, as they did against ac- 
tions brought agaiust coach proprietors under similar 
circumstances. In the case of Denton v. The Great 
Southern Railway Company, 5 Ellis and Ellis, 865, the 
Court of Queen’s Bench decided that the publication 
of time tables amounted to an express promise to run 
trains to the places and at the times stated; and Mr. 
Serjeant Wheeler, the learned judge of the Marylebone 
County Court, in his elaborate judgment in the case of 
Turner v. Great Western Railway Company, last May, 
observes, with regard to railway companies, that ‘‘ the 
question of reasonable time is no longer left at large, 
but is, in fact, fixed by the companies themselves, sub- 
ject of course to accidents which reasonable care could 
not provide against.”” In the present case it is quite 
clear that the absence of porters at the Reading sta- 
tion, which reasonable care might (as far as appears) 
have prevented, occasioned the detention of the plain- 
tiff at Twyford, and as he was able to procure a con- 
veyance by which he got to Henley substantially half 
an hour sooner than the railway company were prepared 
to convey him by the next train, I think that he was 
justified in hiring it, and that (subject to the next 
question) he is entitled to recover its cost against the 
defendants. The next question which remains for me 





r 





to consider is, whether the notice and regulation con- 
tained in the defendants’ tables deprive the plaintiff of 
his right to recover against the defendants. Now, this 
notice and regulation as altered came before the learn- 
ed judge of the Marylebone County Court in the case I 
have already referred to, and he there commented 
upon it so fully and so ably that I cannot do better 
than quote his remarks. Referring to the notice and 
regulation which came before him in Mr. Forsyth’s 
case, he observes: ‘‘The company’s notice of August 
commenced with these words, ‘ Every attention will be 
paid to insure punctuality as far as practicable.’ This 
really is all that the iaw requires. ‘But,’ continued 
the notice, ‘the directors do not undertake that the 
trains shall arrive at the time specified in the time 
table.’ Here I may remark that irrespective of any 
notification by the company, the law does not imply 
any such undertaking, its requisitions being simply that 
there shall be no failure of punctuality for want of 
reasonable care and diligence. The notice then adds, 
‘Nor will the directors be accountable for any loss, in- 
convenience, or injury which may arise from delay or 
detention ;’ and subject to their paying every reason- 
able attention they would not be accountable for the 
consequences of any delay or detention. Since August 
the notice has been materially changed. The passage 
about paying every attention to insure punctuality is 
omitted, and the company expressly promise nothing; 
but the omission is immaterial, because what they do 
not promise the law implies against them. The next 
change is the addition to the stipulation that they will 
not be responsible for delay, in the words ‘ unless upon 
proof that it arose from the willful misconduct of their 
servants.’ Upon the faith of their present notice, the 
defendants contend in effect that they are unfettered 
as to times of starting and arrival, notwithstanding 
their time tables, in the absence of proof of willful 
misconduct on the part of their servants. To such 
a proposition it is somewhat difficult to listen with 
patience.’ 

***In 1870, in the case of Buckmaster v. The Great 
Eastern Railway Company, 23 Law J. Rep. (N. 8.) 
Exch. 471, which was an action for damages sustained 
by the plaintiff by reason of the company not starting 
a train as advertised in their time bills, and in which 
the plaintiff obtained a verdict, Baron Martin said 
that it was mere nonsense for companies to say, as in 
effect the company in that case had said, ‘ We will be 
guilty of any negligence we think fit, and we will not 
be responsible ;’ and with respect to the notice in this 
case the learned judge of the Marylebone County Court 
thus concludes: ‘I am of opinion that it is wlra vires 
so far as it professes to attach to the right of traveling 
on their own line the condition that the company will 
not be responsible for any shortcomings of their ser- 
vants not amounting to willful misconduct, whatever 
that term may mean.’ In this view as to the invalid- 
ity of the stipulation in question I fully concur. It 
seems tome to be a monstrous proposition that the 
railway companies, who are bound by their special 
Acts and the Railway Clauses Consolidation Act, 1845, 
section 86, to carry passengers at rates fixed within cer- 
tain limits, should be able to affix to their contracts 
with the passengers a stipulation which, if valid, would 
deprive the passengers of their common-law right to 
the performance with due diligence of the company’s 
contract with them. There is one other remark I 


would wish to add, viz., that the restrictions as to the 
company’s liability for not corresponding with other 
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trains contained in the notice and regulation in ques- 
tion only extends to cases where their trains fail to 
correspond with trains of other companies and not 
with other trains of their own, which is the present 
cuse. Having stated my opinion as to the liability of 
the company at common law and of the invalidity of 
the above notice and regulation so far as it restricts 
such liability in the present case, it still remains for 
me to consider the last point raised by the defendants, 
viz.: Whether, if the notice and regulation were valid, 
and the plaintiff was bound by it to show willful mis- 
conduct on the part of the defendants’ servants, he 
has shown it in the present case; in other words, 
whether the absence of the porters through their own 
fault, or by the orders of superior servants of the com- 
pany, was, under ail the circumstances of the present 
case, in point of law ‘ willful misconduct,’ and I think 
with some doubt that it ought to be so held, and on 
this point I wish to refer once more to the judgment of 
the learned judge of the Marylebone County Court in 
Turner v. The Great Western Railway Company, and 
the authorities therein cited, as to the legal interpreta- 
tion of the words ‘ willful misconduct.’ The only case 
that I am aware of that militates against my view is 
that of Russell v. The Great Western Railway Company, 
before the learned judge of the Bath County Court — 
to whom I have already referred—in which he held 
that the altered notice or regulation was valid and oper- 
ative to restrict the defendants’ liability to cases of 
proved willful misconduct on the part of their servants, 
but from what I have said it will be seen that I cannot 
concur in his view. Upon the whole, I am in favor of 
the plaintiff on all the points of law and facts involved 
in this case, and a verdict will, therefore, be entered 
for the plaintiff for the amount claimed, with costs, 
and with liberty to the defendants to appeal within 
one month.’”’ 


+> 
eo 


NEW YORK SUPREME COURT ABSTRACT.* 


DAMAGES. 





Measure of, wpon contract to deliver articles not pur- 
chasuble in market.—Defendant, a contractor for the 
removal of dead animals from the city of Brooklyn, 
agreed to deliver, at a specified price, to plaintiff, who 
had facilities for manufacturing marketable articles 
therefrom, all the carcasses plaintiff should collect in 
Brooklyn for a year. Upon an action for a breach by 
defendant of this agreement, held, that the amount of 
profits plaintiff would have made, with his facilities, 
upon the animals defendant had gathered during the 
time he failed to deliver to plaintiff, was a proper 
measure of damages in such a case. Sternfels v. Clark, 
396. 

DURESS. 

Pressing need of money not: pleading: complaint: 
what does not constitute cause of action.—A complaint 
in an action against C. & M. set forth that C. sent 
plaintiff to New York to establish the sale of an article 
manufactured by C.; that it was agreed that plaintiff 
was to be identified with the business, to share in the 
profits, and be paid such remuneration as the success 
of the business warranted; that the plaintiff estab- 
lished the business; that M. was put by C. in plaintiff’s 
place without ©.’s knowledge or consent; that a sum of 
$5,000 had accumulated in the business to plaintiff’s 
credit; that C. refused to pay this unless plaintiff 








* From Vol. IV, Part III, N. Y. Supreme Court Reports. 





signed a receipt in full, and that needing the money, he 
signed a receipt withdrawing all claim against C. under 
the agreement. The complaint asked for an account- 
ing, etc., and that the receipt be declared void as 
obtained by fraud and duress. Held, (1) that the case 
was not one of duress, and (2) that the complaint was 
demurrable as not showing facts constituting a cause of 
action against either M. or C. Miller v. Coates, 429. 


EMINENT DOMAIN. 


Taking lands for streets: when title vests: Laws 1871, 
chap. 579.—Chapter 579, Laws of 1871, entitled ‘*An act 
to lay out,” etc., Ocean avenue, does not provide when 
the title of lands taken for the avenue shall vest in the 
public, but directs that the commissioners shall lay out 
such avenue, which shall form a part of their general 
plan of streets, and be laid down and designated on the 
map thereof to be filed by them. In an action by one 
claiming to be entitled, under a contract with the 
commissioners for opening such avenue, to the trees 
growing within its bounds, against the former owner 
of the fee for cutting such trees, it appeared that 
before the trees were cut the commissioners had 
adopted the line of the avenue and directed the pre- 
paration of the final assessment, but it was not shown 
that the action of the commissioners was promulgated 
or published, or that the map required by law had been 
filed. Held, that the appropriation of the land was 
not shown to be complete, or the title of defendant to 
have been divested, and a nonsuit was proper. Rider 
v. Stryker, 399. 

ESTATE. 

Conversion of real into personal: by direction in will 
lands devised to infants.—H. died seized of an undi- 
vided interest in certain lands. By her will she gave 
all her estate, real and personal, to R. for life; re- 
mainder to the children of R. The will authorized the 
executors to sell the interest of H. in the real estate, 
and convert the same into personalty, with the con- 
sent in writing of R. The consent of R. was never 
given, and no sale was made; but, after the death 
of H., a partition suit was instituted, to which the 
children of R., who were infants, were made parties; 
the lands were sold thereunder, and the amount of 
the interest of which H. died seized deposited in 
court. Held, that the power of sale in the will being 
dependent upon the consent of R. for its exercise, and 
that consent not having been given, and no sale hay- 
ing been made thereunder, the interest of the children 
of R. in the lands of H. was not converted into per- 
sonalty, either by the provision of the will, or by the 
sale made in partition, and the distributive share of 
each child upon the death of such child before division 
went to the heirs, and not to the persona! representa- 
tives of the child. Petition of ‘l'homas, 410. 

EVIDENCE. 


1. Testimony of expert. —The testimony of a physi- 
cian, who was familiar with the disease and condition 
of a sick person, as to the value of services in nursing 
such person, held, admissible. Woodward v. Bugsbee, 
393. 
2. Consideration named in deed presumed to have been 
paid.— In the absence of proof, a deed will be presump- 
tive evidence of the payment of the consideration 
named therein. Wood v. McClughan, 420. 

8. Parol to explain writing.—In an action to fore- 
close a mortgage the defense was a release of the 
mortgage debt, and the release was introduced in 
evidence. Held, that parol evidence was admis- 








830 


THE ALBANY LAW JOURNAL. 





— 





sible to show that at the time the release was made 
plaintiff was not ‘the owner of the mortgage, and that 
the validity of the release was dependent upon a con- 
dition which had not been fulfilled. Van Bokkelen v. 
Taylor, 422. 

HIGHWAYS. 

1. Ministerial acts of commissioners: mandamus.— 
All the proceedings for the laying out of a highway 
were duly had and taken, according to law, except the 
making and signing of the written order and filing the 
same in the town clerk’s office. Held, that these acts 
were ministerial, and their performance by the com- 
missioners of highways could be enforced by man- 
damus. People ex rel. Nelson v. Jefferds, 398. 

2. Easement of public: erection of soldiers’ monument 
in.— The trustees of a village authorized the erection 
of a soldiers’ monument in one of the public streets. 
Held, that they could do so without the consent of the 
owner of the fee. Tompkins v. Hodgson, 435. 

8. Notices: Laws 1873, chapter 315.— By Laws 1873, 
chapter 315, the applicant for a highway is required to 
specify in a notice to be given by him to the commis- 
sioners of highways, the town clerk, and a justice of 
the peace, the time when a jury will be drawn. Inthe 
notice served on the clerk the time was named, but it 
was not in those served on commissioners and the jus- 
tice. The drawing was before the proper officer, and 
the justice subsequently issued a summons for and 
swore the jury. Held, that the substantial requisites 
of the statute were observed. People ex rel. Ludlum v. 


Wallace, 438. 
MANDAMUS. 


May issue to compel performance of ministerial duty 
by local official.— By Laws 1873, chapter 335, section 
34, the mayor of New York is required to counter- 
sign all warrants drawn by the comptroller. In 1874 
the prerequisites required to authorize the comptroller 
to draw his warrant in favor of a party entitled to it 
for a-certain sum were complied with and he drew his 
warrant, which the mayor refused to sign. Held, that 
mandamus was the proper remedy for such refusal. 
People ex rel. N. Y. & H. R. R. Co. v. Havemeyer, 365. 


MISREPRESENTATION. 

To captain of vessel as to depth of water: liability for 
damage in consequence of. — Plaintiff engaged defend- 
ant’s barge to carry lumber to a specified place, which 
was represented to be on the H. river. After the barge 
was loaded, plaintiff directed it to be taken to another 
place, not on H. river, and said he would guaranty 
plenty of water, and that the steamboat would take 
the barge right to the place. Relying upon plaintiff’s 
statement, defendant’s captain, in charge of the barge,” 
undertook to bring the barge to the place, but there 
was not enough water, and the barge was grounded 
and damaged. Held, that plaintiff was liable for such 
damage. Glover v. Thomas, 415. 

MORTGAGE. 

Subsequent mortgage presumptively discharged by 
foreclosure of prior.—In an action to foreclose a 
mortgage, the holder of a subsequent mortgage was 
made a party. At the sale in such action G. purchased 
the premises and took a deed therefor, but paid no 
money and treated the subsequent mortgage as a lien, 
and continued to pay interest thereon. Held, that a 
grantee to whom G. conveyed the premises by a full 
covenant deed, free from all incumbrances, for a valu- 
able consideration, and without notice, took the en- 
tire titlefree from the lien of the subsequent mort- 
gage. Wood v: McClughan, 420. 





NEGLIGENCE. 


Passenger on street car: contribulory negligence. — 
Plaintiff, a passenger on defendant's street railway car, 
after the same had stopped, left it by the front plat- 
form, and, when six or eight feet from the car in the 
street, was thrown down and injured by the car horses, 
which had been detached from the car, after plaintiff 
had left, and were turning round. Held, that when 
plaintiff was injured she was no longer a passenger on 
defendant's car, and the fact that she had left such car 
by the front platform in violation of a regulation of 
defendant's road, known to her, did not make her 
guilty of contributory negligence. Platt v. Forty-sec- 
ond St. & Grand St. F. R. R. Co., 406. 

PLEADING. 


Action between partners: when demand for money 
judgment not demurrable.— The complaint stated that 
plaintiff and defendant entered into partnership fora 
year, that by the partnership agreement the plaintiff 
was to furnish the capital and the plaintiff and defend- 
ant were to share the profits and losses equally, and 
that a loss accrued at the expiration of the partner- 
ship for one-half the amount, of which a money judg- 
ment was demanded. Held not demurrable. Johnson 
v. Kelly, 417. 





PRACTICE. 

Appeal from judgment by default after answer struck 
out as frivolous. Sture decisis. — Defendant in a fore- 
closure suit put in an answer which was struck out as 
frivolous. From the order striking it out defendant 
appealed, and the order was affirmed, and judgment 
taken by default against defendant. From this judg- 
ment defendant appealed. Held, that the order strik- 
ing out the answer was the law of the case until re- 
versed on appeal, and the correctness of that decision 
could not be questioned by the general term in an ap- 
peal from the final judgment. Mahony. Hall, 390. 


SERVICES. 

When brother liable to sister for.— Plaintiff, at the 
request of her brother, who was not a member of her 
family, took him into her house, and nursed him dur- 
ing his last sickness. The brother spoke about paying 
her for her care and attention by will, and named a 
sum as the value of such care, etc. Held, that the 
plaintiff was entitled to recover for her services in 
uursing. Woodward v. Bugsbee, 398. 


SPECIAL PROCEEDINGS. 


Proceedings to obtain possession of official books and 
papers.— Under the statutes relating to ‘‘ Proceedings 
to compel the delivery of books and papers by public 
officers to their successors ’’ the title to an office where 
there are adverse claimants cannot be tried, but the 
party in possession of such books cannot retain the 
same upon frivolous grounds, or such as create no 
reasonable doubt as to the right of the applicant. Mat- 
ter of North v. Cary, 357. 


STATUTE OF LIMITATION. 


Does not run upon an admitted trust.— In 1865 plain- 
tiff deposited negotiable bonds with defendant under 
the agreement that defendant should sell the bonds, 
reimburse himself for an advance made plaintiff, and 
account to plaintiff forthe surplus. In 1868 plaintiff 
asked for an account, which defendant promised but 
neglected to give. In 1872 plaintiff again asked fur an 
account, when defendant repudiated the claim. Held, 


that the pledge of the bonds, with power of sale, cre- 
ated a direct trust upon which the statute of limita- 
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tions did not commence to run until the defendant 
repudiated the same in 1872. Purdy v. Sistare, 408. 
STATUTORY CONSTRUCTION. 

1. Charter of Hudson: assessment for local improve- 
ments: ‘discretion’ of officer.— By the charter of 
Hudson, commissioners to assess the cost of sewers are 
authorized to assess ‘‘upon such real estate as they 
shall deem benefited thereby in proportion to the 
amvunt of its benefits.”’ Held, that the discretion of 
the commissioners is not unlimited, but there must 
exist some fact upon which their judgment is based. 
Longley v. City of Hudson, 353. 

2. * Disinterested”’ person: who is not.— The charter 
of Hudson requires that there shall be appointed, as 
commissioners to assess for sewer improvements, three 
‘disinterested ’’ freeholders. The trustee of a cor- 
poration whose land was benefited equally with other 
land assessed, held not “ disinterested.’’ Ib. 

3. Charter of Cohoes: duties of mayor: approval of 
official bond. —The charter of the city of Cohoes 
(Laws 1869, chap. 912) provides that the bond of the 
chamberlain “ shall be approved by the mayor and 
common council.”” The charter (tit. 5, § 1) also de- 
clares that the mayor and aldermen of the city shall 
constitute the common council. Held, that the bond 
must be approved by the mayor independently of the 
common council, and that the approval by the com- 
mon council does not include the approval of the 
mayor, although a part of such council. Matter of 
North v. Cary, 357. 

4. Mayor pro tem.: extent of authority of. —The 
charter named also provides (tit. 5, § 6), that ‘‘ when- 
ever the mayor shall be absent from the city or from 
any meeting, the aldermen may appoint one of their 
number mayor for the time being, who shall hold office 
until the mayor returns, but shall vote as an alderman, 
and not have the casting vote or the power of veto.”’ 
Held, that the provision refers only to the organiza- 
tion of meetings, and was not intended to authorize 
the aldermen to appoint a mayor to discharge all the 
duties devolved by the charter upon that officer, and 
an alderman chosen mayor pro tem. could not approve 
the sureties to the chamberlain’s bond. Ib. 

5. Veto power of mayor does not extend to appoint- 
ments to office. — The charter also provides (tit. 4, § 1), 
that the mayor ‘ shall have the power to veto any res- 
olution or ordinance of the common council.”’ Held, 
that he was not thereby authorized to veto the ap. 
pointment of an officer the power to appoint whom 
was by the charter in the common council. Ib. 

6. Meetings of common council: appointments of. — 
The charter also provides (tit. 5, § 6), that ‘‘the com- 
mon council shall determine the rules of its own pro- 
ceedings,’ and (§ 5), that “‘the common council shall 
hold stated meetings at least once in each month.” 
The common council, in 1872, by rule appointed stated 
times for meetings. Held, that the appointment con- 
tinued in force until changed, and did not expire with 
the terms of office of the members who adopted it, 
and a meeting held in accordance therewith, in 1874, 


was not irregular. Ib. 
TRUSTS. 


1. Implied trust.—J. purchased lands for himself 
and brother, jointly, the brother paying his part of the 
consideration, but took the conveyance in his own 
name. At another time their father desiring to con- 


vey certain lands to J. and his brother jointly, cone 
veyed to J. upon the promise of J. that he would 
Both conveyances were so 


convey to his brother. 





made without the knowledge or consent of the 
brother. Held, that a trust was thereby created in 
favor of the brother in the undivided one-half part of 
the land conveyed, which trust was not defeated by 
the provisions of the statute relating to uses and 
trusts. (1 R. 8S. 728.) Cipperly v. Cipperly, 342. 

2. Evidence: parol to explain object of written instru- 
ment.— Held, also, that parol evidence was admissible 
to establish such trust. Such evidence would not be 
in contradiction of the terms of the deed conveying 
the land, but in explanation of the reason for which it 
was given. Ib. 

USURY. 

Facts constituting: what is not a sale.—Defendant’s 
son applied to plaintiff for a loan. Plaintiff said he 
had no spare money; that his money was all invested 
in certain railway bonds. Afterward in consequence 
of negotiations made by the son, who was pressed for 
money, of which fact plaintiff had knowledge, defend- 
ant executed a mortgage for $375 more than the amount 
of the bonds. At the time the bonds were not worth 
over eighty or ninety per cent of their face, and plain- 
tiff knew they were to be used by the son to raise 
money. Held, that the transaction wasa loan and not 
a sale, and was usurious. Quackenbos v. Sayer, 424. 

WILL. 

Construction of: conflicting provisions: infant's 
estate: when equity will subject to unauthorized pay- 
ments for support of infant.—A will contained this 
provision, ‘I will in trust to my wife all my property 
during her life-time; in consideration of which it shall 
be her duty to care, provide, and educate our children, 
until they are of age. After her death, all the real 
estate found is to be divided equally among my sons, 
and all my personal property found then shall be 
equally divided among my daughters. This is my last 
will, and it is my desire that the spirit as well as the 
letter thereof may be carried out.’’ At the time of 
the testator’s death the children were all under four- 
teen years of age. There was no executor appointed 
by the will, and letters of administration with the will 
annexed were granted to the widow and brother of 
testator. The widow, for two years, maintained the 
children as one family, when she died. The brother 
continued the maintenance of the children as one 
family, for two years, until the appointment of a gen- 
eral guardian, and expended in so doing his own 
money. Held, (1) that it was not the intention of the 
testator that the estate should be divided upon the 
death of his wife, but only upon that event after the 
children became of age; (2) that while the brother had 
no claim at law for reimbursement out of the testator’s 
estate, he having done what, on application, the court 
would have directed him to do, equity could allow him 


to be soreimbursed. Brandon v. Brandon, 385. 


——__+>—__—. 


Erskine, the famous Scotch barrister, was quite as 
discursive as Curran, and even more egotistical—wit- 
ness the introduction of the savage with the bundle of 
sticks in the speech for Stockdale, or the appeal to the 
probable opinion of his ancestors on a knee-buckle. 
This was a patent case. In the course of his address 
to the jury, Erskine held up the buckle and exclaimed 
theatrically, *‘ What would my ancestors have said 
could they have seen this miracle of ingenuity!” “You 
forget,’’ remarked Garrow, “‘ that your ancestors were 
unacquainted with the garment for which the buckle 
was intended.” 
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COURT OF APPEALS ABSTRACT. 
CARRIAGE OF GOODS BY SEA. 


This action was brought to recover freight on a 
quantity of iron shipped from London to New York 
on board plaintiff’s steamer. The defendants, who 
were the consignees and owners, set up as a counter- 
claim damages to the iron, alleged to have been occa- 
sioned by plaintiff's negligence. The bill of lading 
exempted the carrier from “any act of negligence or 
default whatsoever of the pilot, master or mariners.” 
Held, that it related to negligence occurring while the 
goods were on the ship in the course of the voyage, 
and that it did not protect plaintiff from liability for 
negligence occurring after the goods were unladened 
and while in his possession before delivery. The bill 
of lading also provided that the goods should be taken 
from alongside by the consignees ‘immediately the 
vessel is ready to discharge, or otherwise the privilege 
is reserved to the vessel to land them on the pier * * * 
at the expense of the consignee and at his risk of fire, 
loss or injury.” Held, that after such landing the 
goods remained in the plaintiff’s ¢ustody as carrier, 
subject to the modified responsibility created by the 
contract, until after notice of arrival had been given 
the consignee, or a reasonable time had elapsed for 
their removal, and that plaintiff was not exempted 
by the clause from liability for a loss resulting from 
his own negligence. 

The goods were discharged upon plaintiff’s pier and 
were but partially protected, while defendants’ agents 
were engaged in protecting them with tarpaulins from 
a storm, one of the tarpaulins was forcibly taken from 
them against their. protest by plaintiff's employees 
and used to cover the hatch of the steamer. Held, 
that the act of plaintiff’s servants was wrongful, but 
the injury was not willful in the sense that they de- 
signed it; that at the time they were engaged in, their 
master’s business, and although the wrong was not 
authorized by him, yet, being done in the course of 
their employment and for his benefit, he was liable for 
any injury resulting therefrom. Gleadell v. Thomson 
etal. Opinion by Andrews, J. 

CONVERSION — LOST PROPERTY. 

This was an action brought to determine the claim 
of defendant M. to certain moneys in plaintiff’s 
hands, and to restrain defendant H. from further 
proceedings upon a verdict obtained by him in an ac- 
tion against plaintiff for the conversion of said moneys. 
It appears that defendant H. was a passenger in one 
of plaintiff’s cars, and found there a sum of money 
which he delivered to the conductor, to be restored to’ 
the owner if called for. The money was delivered to 
plaintiff’s treasurer. H. subsequently demanded the 
money, and upon plaintiff ‘s refusal to deliver brought 
an action therefor and recovered a verdict. After the 
verdict was rendered, defendant M. who was the owner 
of the money, demanded it of plaintiff, whereupon this 
action was commenced. Held, that the refusal to de- 
liver to H. was evidence tending to show a conversion, 
but was not an actual conversion, nor did it affect M.’s 
title or claim; that upon his appearance and demand 
of the money, all right of H. thereto was ended, and 
that plaintiff not having had an opportunityto interpose 
this defense was entitled to the aid of equity to re- 
strain the enforcement of the verdict; that the ques- 
tion as to whether plaintiff or H. had the right to the 
custody of the money for the owner could not be 
raised in this action, as it was disposed of in the orig- 





inal action, but that as it must be assumed that H. 
was right in bringing his action and proceeding to ver- 
dict, he was entitled to be allowed his taxable costs 
therein. 

Also held, that plaintiff was not bound to seek his 
relief by motion in the original action, but might in- 
stitute an action for that purpose; but that equitywould 
not interpose upon the ground that the verdict or 
judgment was erroneous, the error must be corrected 
if at all in the action in which it occurred. 

Also held, that the presumption in favor of the title 
of the finder of property, that it was abandoned by 
the former owner, may not only be repelled by direct 
proof, but from the character of the property and the 
circumstances under which it was found it may not 
obtain at all. N. Y.& H. R. R. Co. v. Haws et al. 
Opinion by Grover, J. 

CRIMINAL LAW. 

1. Plaintiff in error, who was a convict in the 
Auburn State Prison, was indicted for the murder 
of a fellow convict. Upon the trial, after the prosecu- 
tion had introduced a letter, alleged to have been 
written by the prisuner, but intercepted and not 
delivered, which tended to show an attempt to suborn 
witnesses to testify in his behalf, a keeper was 
allowed to testify to a conversation with the prisoner 
in reference to preventing communication between 
him and other convicts, in which the prisoner stated 
that he “had done all the communicating he wanted 
to.’’ The witness also gave evidence which tended to 
show that such communication, other than by writing, 
was possible in the shop where the prisoner worked 
and where the homicide was committed. The prisoner 
was called as a witness in his own behalf, and his 
counsel offered to show by him that he had held no 
communication in any way with any one in the shops 
since the homicide. This evidence was excluded. 
Held, error; that the prisoner was entitled to relieve 
himself of the imputation of having suborned his wit- 
nesses, and to repel the imputation attempted to be 
cast upon them, which would have been done by satis- 
fying the jury that no communication had in fact 
taken place between him and them. 

Also held, that the fact, when the question was first 
put, before the offer was made, it was answered by the 
prisoner, and then immediately objected to, and objec- 
tion sustained, did not obviate this error, as the jury 
must have understvod from the ruling that the evi- 
dence was incompetent. 

The provisions of the statute (§ 150, chap. 460, Laws 
of 1847), which authorize a convict to be sworn and 
make him ‘a competent witness against any fellow 
prisoner for any offense actually committed whilst in 
prison,” permit a convict to testify to any facts mate- 
rial to the issue upon the trial of any such offense, and 


_he is not restricted to the particular acts constituting 


the crime. 

A writ of error in a criminal case brings up for 
review only questions of law raised by exceptions 
properly taken upon the trial. This court cannot 
reverse the judgment on the ground that the verdict 
was against the weight of evidence. Donohue v. People. 
Opinion by Church, Ch. J. 

2. A requisition from the Governor of Michigan, on 
the Governor of this State, for the arrest of the relator 
was accompanied by affidavits, charging in substance 
that the fugitive had confederated with others to 
cheat and defraud a person of his property by false 
pretenses and devices, and that the conspirators did 
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obtain the property with intent to cheat and defraud; 
the false pretenses were not set out, or the means by 
which the cheat was to have been and was effected. 
Held (Grover, J., dissenting), that the affidavits did not 
contain sufficient to authorize the issuing of the execu- 
tive warrant; that they did not necessarily charge a 
crime, as thus obtaining property was not in all cases, by 
the common law, acrime; that the affidavits did not 
make it appear that the fugitive was guilty of an 
offense punishable by the laws of Michigan; that if a 
conspiracy to do a wrongful act, affecting the property 
of another, is an offense by the laws of that State, 
although neither the end nor the means are criminal, 
the affidavits should have shown that fact; that the 
courts cannot take judicial notice of the laws of that 
State, and, in the absence of proof, the presumption is 
that the courts of that State agree with our own in 
declaring and interpreting the common law. 

Also held, that the fact that an inferior magistrate, 
of the State of Michigan, had issued a warrant of arrest 
upon the same proof, did not justify the inference that 
a legal crime was charged in the affidavits. 

The courts have jurisdiction to interfere by writ of 
habeas corpus, and to examine the grounds upon which 
the executive warrant for the apprehension of an 

alleged fugitive from justice from another State is 
issued, and in case the papers are defective and insuffi- 
cient to discharge the prisoner. 

Previous adjudications in proceedings by habeas 
corpus are no answer to a new writ where the relator 
isrestrained of his liberty; the decision under one 
writ, refusing to discharge him, does not bar the issu- 
ing of a second writ by another court or officer. (Mer- 
cier v. The People, 25 Wend. 64, distinguished.) People 
ex rel. Lawrence v. Brady, Justice, etc. Opinion by 
Andrews, J. 

DAM. 

This action was brought to recover damages for 
injuries alleged to have been caused by defendant’s 
negligence in building a mill-dam in an unsafe and 
improper manner, and in failing to keep the same in 
good repair, in consequence of which it gave way and 
plaintiff ’s dam lower down on the stream was carried 
away. Plaintiff also claimed damages for injuries to 
the dam of K. & S., below his, which was also carried 
away, he being their assignee. The court charged in 
substance that defendant’s negligence must have been 
the sole cause of the injury or there could be no re- 
covery ; that although defendant’s dam was defective 
and out of repair and in consequence gave way, if there 
was sufficient water in the middle pond when its dam 
gave way to materially increase the volume and force 
of the stream, then plaintiff could not recover for in- 
juries to the lower dam, as the damages would be too 
remote. Held, error. On the trial the jury rendered 
a general verdict for defendant. Held, that this find- 
ing did not necessarily establish that defendant was 
free from negligence and so make the charge harmless. 

Also held, that the judgment below could not be 
affirmed as far as it related to plaintiff’s dam, and 
reversed and new trial granted as to injuries to the 
dam of K. & 8. 

Also held, that where an injury to one is caused by, 
and is the natural and probable result of, the wrongful 
act or omission of another, such other is liable there- 
for, although other causes put in motion by the act or 
omission, and which in the absence thereof would not 
have produced the result, contribute to the injury. 
Pollett v. Long. Opinion by Grover, J. 





DIVORCE AND ALIMONY. 


This action was brought fora limited divorce and 
alimony. It was tried and submitted at special term. 
Subsequently the court of its own motion made an 
order, directing that certain specific questions of fact, 
stated in said order, be tried by a jury. Held, that the 
court had power to make the order, and it is not review- 
able by this court; that section 267 of the Code, re- 
quiring the judge to make and file his decision within 
a specified time, does not restrict or affect this power, 
as the requirement is necessarily with the implied 
qualification that no other disposition is made of the 
case. Brinkley v. Brinkley. Opinion by Church, Ch. J. 


NUISANCE, 


This action was brought to restrain defendants 
from filling up a portion of a canal in the city of 
Buffalo. The common council of said city having 
power to abate nuisances in any manner they might 
deem expedient passed a resolution that a slip or canal, 
which was a public highway, was unwholesome on ac- 
count of the stagnant water and filth therein, and to 
abate the alleged nuisance determined to fill it upand 
proceeded to do so. It appeared that the nuisance was 
caused by the failure of the corporation to exercise the 
power conferred upon it by its charter, to preserve the 
canals and slips in the city by preventing obstructions 
and filth being cast therein, and to remove obstructions 
therefrom; that it was not necessary in order to abate 
the nuisance to fill up the canal, but that the obstruc- 
tions could have been removed at a small expense, and 
that plaintiff’s property was seriously injured by the 
filling up of the canal. Held, that the filling up of the 
canal was not a proper exercise of the power to abate 
nuisances, and plaintiff was entitled to enjoin defend- 
ant from doing so; that the power is not unrestricted, 
such means only are intended as are necessary for the 
public good. The abatement must be limited by its 
necessity, and no wanton or unnecessary injury to the 
property or rights of individuals must be committed. 
Babcock v. City of Buffalo et al. Opinion by Rapallo, J. 


PARTITION OF LANDS — EXCEPTIONS, 


This was an action brought for the partition of cer- 
tain premises by one having a vested remainder, sub- 
ject to a life estate in an undivided half thereof. All 
the parties interested were made parties. The case 
was tried at Special Term, and judgment rendered di- 
recting a sale of the premises. There were no findings 
of law or fact made, and no exceptions appear in the 
case, save exceptions filed after the judgment to the 
“judgment ”’ and ‘“‘decree.’’ Held, that there was no 
question for review presented by the exceptions, and 
the only question which could be considered was as to 
the jurisdiction of the Supreme Court to entertain the 
preceedings ; that the court had jurisdiction of the par- 
ties and subject-matter, and whether it erred or not in 
determining that the case was a proper one for parti- 
tion or sale could not be considered here. Howell v. 
Fields et al. Opinion by Church, Ch. J. 


PROMISSORY NOTE. 


Res adjudicata. — This action was brought by plain- 
tiff as receiver of a judgment-debtor, to have the trans- 
fer of a promissory note given by defendant W. to the 
judgment-debtor, and by him transferred to defendant 
M., declared fraudulent and void, and to recover upon 
said note. The complaint alleged that the note was 
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transferred by the judgment-debtor with intent to de- 
fraud his creditors. W. appeared and answered, deny- 
ing the allegations of fraud, and alleging payment. 
Plaintiff did not give any evidence of fraud in the 
transfer of the note, and defendant no proof of pay- 
ment. 

This action was decided by the Commission of Appeals 
upon a former appeal, a memorandum of which appears 
in 48 N. Y. 657. 

Held, that the fact of payment to another claimant 
was immaterial and unnecessary to sustain the defense. 

Also held, that an adjudication of the Commission 
of Appeals upon the same points and between the same 
parties in the same case will not be interfered with in 
this court. 

The omission of this court to notice and discuss in 
the opinion supposed distinctions, when sanctioning a 
former decision, is not sufficient to warrant a supposi- 
tion that they have escaped observation. Terry, Rec’r, 
etc., v. Wait, impl’d, etc. Opinion by Rapallo, J. 


REFEREE’S FINDING. 


This action was brought to recover for services of 
plaintiff as attorney. It was tried by a referee, whose 
findings of fact were excepted to. 

The case presented no evidence to sustain the findings. 
The General Term declined to pass upon the question 
of fact on the ground that the case did not state that 
it contained all the evidence. Held, error; that where 
a referee’s findings of fact are excepted to, and a case 
is made for the purpose of reviewing them, it must be 
assumed that all the evidence in support of the find- 
ings excepted to is in thecase. If any such evidence is 
omitted by the party making up the case, the other 
party, if he deems the evidence material to sustain the 
findings, must have it inserted by amendment. Per- 
kins v. Hill. Opinion by Rapallo, J. 

USURY. 

The avoidance of a usurious security taken for a 
valid debt, on account of the usury, revives the debt, 
and the assignment or transfer of the security carries 
with it the right of resorting to and enforcing the 
original debt. Gerwig v. Sitterly; Sitterly v. Gerwig. 
Opinion by Johnson, J. 


WILL. 


This action was brought to obtain the construction 
of a will in which the testator devised and bequeathed 
his property to trustees in trust ‘‘ to be used and held”’ 
for L., during life, after the decease of L., in case he 
leaves “‘heirs’’ the property to go to said “heir or 
heirs ’’ when they become of age. In case L. died leav- 
ing uo “ heirs or widow,” that it shall goto R. Incase 
L. died leaving *‘ a widow, heir or heirs,” they were to 
take for life, and after the death of the heirs the prop- 
erty was to belong absolutely to R. The court below 
decided the limitations over, void, save the one to R. 
in case of the death of L. leaving no heirs or widow. 
There was no appeal from that part of the judgment 
declaring the clauses referred to invalid. Held, that 
the term “heirs’’ as used by the testator, meant 
heirs of L.’s body, and not heirs at law generally, and 
that there was a valid limitation over to R., in case of 
L. dying without leaving a widow or issue. 

It is proper to resort to clauses in a will declared to 
be invalid for the purpose of ascertaining the testator’s 
meaning in the use of terms in the residue of the will. 
Kiah v. Grenier, admr’sx, et al. Opinion by Rapallo, J. 





THE LAWS OF WAR. 


In last Friday’s Gazette, our government published 
the official protocols of the different meetings of the 
conferences held at Brussels last July, together with a 
series of despatches from Sir A. Horsford, the English 
delegate. Sir A. Horsford’s final report of September 
4 (No. 44), contains an able resumé of the whole of the 
proceedings of the conference, which by itself gives a 
very good idea of what was done, and will, moreover, 
be found a useful guide through the protocols and his 
own contemporary reports of the different meetings. 
All the independent European States, down to Den- 
mark, Greece, and Turkey, were represented each by 
one or more delegates. The United States government 
was the only one, invited by the Emperor of Russia, 
declined to take part in the conference. 

The first impression produced by reading the pro- 
ceedings of the conference is somewhat disappointing, 
as nothing was finally agreed upon. The draft inter- 
national declarations as to the laws and customs of 
war (projet de déclaration International), which resulted 
from the twenty-four meetings, was ultimately only 
submitted to the different governments “as a basis for 
an ulterior exchange of ideas,’’ and the protocols show 
that at least one important subject — viz., reprisals — 
was omitted from the draft declaration, and not dis- 
cussed at all, and that on several other points of great 
importance —e. g., the position of the inhabitants of 
territories occupied by the enemy, and the requisition 
system — there were very serious differences of opin- 
ion. But, on further looking into and considering the 
proceedings of the conference, this feeling of disap- 
pointment has, with us, given place to a belief that the 
conference has really effected a good deal — quite as 
much, indeed, as could be reasonably expected — to- 
ward paving the way for a general international agree- 
ment hereafter as to the rules to be observed in land 
warfare. 

Of the numerous points comprised in the fifty-six 
articles of the draft declaration, the permanent con- 
flicts of opinion which manifested themselves among 
the delegates were confined to comparatively few, 
though no doubt very important, questions. It may 
be alleged that most of the other points (as to which 
no difference of opinion existed beyond what could be 
removed by amicable discussion) are of no real mo- 
ment, but although such points may be without im- 
portance in this sense, that no statesman or general can 
foresee whether settling them in any particular man- 
ner will be advantageous or disadvantageous to his 
State in a future war, and therefore will agree to what- 
ever rule seems most humane, yet when a war has be- 
gun and the belligerents have got into particular posi- 
tions, the difference between two possible rules on a 
point previously unimportant may become of extreme 
importance. For instance, after the battle of Sedan, 
the sufferings of the German and French wounded 
would have been considerably alleviated if the Belgian 
government had allowed them to be carried to Ger- 
many through Belgium; but as this would have re- 
lieved the railways by which the Germans were bring- 
ing supplies for their armies into France, it would have 
been disadvantageous to the French, and therefore the 
Belgian government held it inconsistent with their 
neutrality to permit the transit. Now the draft de- 
claration has recognized the right of the neutral State 
to allow the transit of sick and wounded apparently 
without any single objection. Again, during the siege 
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of Paris it was the interest of the Germans to check 
as far as possible communications by balloon between 
the city and the open country, and accordingly they 
deduced from the general theory of international 
law that a person floating over the enemy’s lines was 
aspy. The draft declaration (art. 22) negatives this 
view. 

The most important of the permanent conflicts of 
opinion related to the rising in arms of the population 
of a territory already occupied by the enemy. The 
draft declaration (art. 1J) proposes that the population 
of a non-occupied territory rising in arms shall be 
considered as belligerents if they respect the laws and 
customs of war, although they may not have had time 
to organize themselves under a responsible head and 
with distinctive badges recognizable at a distance. 
The German delegate proposed to accompany this by 
a declaration that the inhabitants of a de facto occu- 
pied territory taking up arms might be punished, but 
the Belgian, Dutch and Swiss delegates strenuously 
opposed this. But their opposition seems to us to have 
been founded more on seutimental than on practical 
considerations. They did not dispute that if the popu- 
lation of an occupied territory rose, the invaders 
would probably treat them with severity, but they in- 
sisted that the government of the invaded country 
could not in advance sanction such treatment. But 
the experience of all recent wars has shown that al- 
though the government of the invaded country may 
not sanction these severities, it is powerless to protect 
its subjects from them, as the weaker of the two bel- 
ligerents cannot venture on reprisals, especially when 
part of its territory is in the other belligerent’s occu- 
pation. It would, in our opinion, be more advisable 
candidly to tell the inhabitants of the occupied terri- 
tories, ‘If you rise the enemy will punish you with- 
out our being able to prevent it,’ than to encourage 
or allow them to rise in the ignorant belief that they 
will be treated as belligerents, and then acquiesce in 
their being treated otherwise.— Solicitors’ Journal. 





++ 


BOOK NOTICES. 


An Epitome of Leading Conveyancing and Equity Cases. B 
John Indemaur. Second edition, London: Stevens 
Haynes, 1874. 

This little book of about one hundred pages contains 
the substance of nearly eighty of the leading cases set 
forth in ‘** Tudor’s Leading Cases on Conveyancing ”’ 
and “* White and Tudor’s Leading Cases in Equity,” 
with some cases not found in these works. Mr. Inde- 
maur has affixed notes to some of the cases, and a large 
margin is left for the insertion of notes by the reader. 
This book is uniform with the ‘‘ Epitome of Leading 
Common Law Cases,’”’ which contained the substance 
of “*Smith’s Leading Cases.’’ The object is to furnish 
a foundation and guide to the more thorough and com- 
plete examination of the law; and the book is par- 
ticularly useful to the student. And we venture to 
assert that the best read practitioner or judge will find 
some law in the little volume which has escaped his 
attention in a more elaborate and enlarged form. As 
an illustration of the manner in which the author has 
done his work let us take the celebrated ‘‘Shelley’s 
Case.’’ Under the head of this case we find the fol- 
lowing: ‘‘ Decided, That where the ancestor takes an 


estate of freehold, and in the same gift or conveyance 
an estate is limited, either mediately or immediately, 
to his heirs or the heirs of his body, the word ‘heirs’ 





is a word of limitation, and not of purchase; so that 
the ancestor takes the whole estate comprised in the 
term; that is to say, in the first case, an estate in fee 
simple; in the second, an estate in fee tail. Notes. — 
The above ‘ Rule in Shelley’s Case’ applies to equi- 
table as well as legal estates; but where one limitation 
is legal and the other equitable, it does not apply.” 
Then follows a blank space for notes by the reader. 
The Epitome of Equity and Conveyancing Cases will 
not be so universally useful in this country as the Epi- 
tome of Common-law Cases, our legislatures having 
made great inroads upon the equity department of 
jurisprudence. Nevertheless there is much of the 
equity and conveyancing law of England that is appli- 
cable in some of the States, and the book is at any rate 
valuable as a concise statement of the great principles 
of the branch of jurisprudence of which it treats. 


New York Superior Court Poperts. By Samuel Jones and 
James C. Spencer. Vol. VII. New York: Diossy 


Co., 1874, 


The New York Superior Court is equal in rank with 
the Supreme Court, appeals being taken directly from 
this court to the Court of Appeals. The reports of the 
decisions of this court have now reached thirty-seven 
volumes ; and the present volume is the fifth prepared 
by the present editors. The decisions of this court 
have always been considered of high authority. The 
judges pronouncing the decisions in this volume are 
Monell, Ch. J., Freedman, Curtis, Sedgwick, Van Vost 
and Spier, JJ., names that are well known in the State 
for distinguished judicial ability. Among the important 
cases in this volume we notice Hooper v. De Long, page 
127. This was an action on a promissory note made by 
defendants, indorsed by the payees and subsequently 
by plaintiff, as an accommodation note; and plaintiff 
procured it to be discounted at a usurious rate of in- 
terest, and transmitted the proceeds to the prior in- 
dorsers, for whose accommodation the note was made. 
Plaintiff paid the note when it fell due and was pro- 
tested, and brought this action against the makers, 
Held, that the note could not be enforced against the 
makers, it having no legal inception before it was dis- 
counted at a usurious rate of interest. Another impor- 
tant case is Ham v. Mayor of New York, page 458, in 
reference to the liability of a municipal corporation for 
misfeasance of its officers, when the misfeasance is 
in respect to a duty specifically imposed by statute 
on the officer, holding that the city of New York is 
not liable for the misfeasance of the commissioners 
of public instruction. The reporting is well done; and 
taken as a whole these reports still continue to be of 
great value to the profession. 


Abbott’s New York Digest. B 
and Austin Abbott. Vol. 
Baker, Voorhis & Co., 1874. 

Few law-book makers in the country have such 
enormous facilities for executing excellent work as the 

Abbotts. Their digests are particularly valuable; and 

the rapidity with which they place them before the 

profession is creditable alike to the authors and the 
publishers. The present volume completes the new 
edition of the New York Digest, and compares favora- 
bly in merit and style with previous volumes. This 
volume comprises a table of cases and an index. Itis 
unnecessary to call the attention of the profession to 
the value of a good table of cases and index. Ina 


Benjamin Vaughn Abbott 
I, New Edition. New York: 
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digest an index is not so important a matter as in an 
ordinary text-bovk; but even in the former an index 
is valuable to enable one to refer to kindred pvints 
after he has consulted a point in the body of the work; 
and to give a clue to such matters as belong to no 
general title of law. So far as we have examined the 
present volume it is accurate and reliable and deserves 
the support of the profession. It is a fitting finale to 
the preceding volumes, and with them forms an admi- 
rable and meritorious work. 


—————— 


CORRESPONDENCE. 
NoOvEMBER 10, 1874. 
Editor of the Albany Law Journal: 


Srr:—In your “notes of cases,” page 295, current 
volume, you mention that the case of Wait v. Green, 
36 N. Y. 556, is commented on in Ballard v. Bur- 
gett, 40 id. 314. But you omit to notice the later 
case of Austin v. Dye, 46 N. Y. 500,in which Ballard v. 
Burgett is affirmed and Wait v. Green ‘ questioned.” 

In this State (Wis.) the matter is settled by a statute 
providing that agreements for the vendors retaining the 
title shall be valid only as between the parties to them, 
unless filed with a town clerk as chattel mortgages are. 

Respectfully yours, . 
DAWES BROTHERS. 


[We have before on several occasions referred to the 
status of Wait v. Green, 9 A. L. J. 268; id.279. Ballard 
v. Burgett is undoubtedly the law of this State. See 
Maynard v. Anderson, 54 N. Y. 641. The doctrine of 

Tait v. Green has been overruled; but the case itself 
has not. It still stands on its own facts.—Eb. A. L. J.J] 


Qe 
COURT OF APPEALS DECISIONS. 


The following decisions were announced in New 
York Court of Appeals on Tuesday: 


Judgments affirmed with costs— Mary Swords v. 
William Edgar; Rosetta Bedell v. William Shaw; John 
Driscoll v. The West Bradley and Cory Manufacturing 
Company; Alonzo Dutch v. Abraham Mead. —— Judg- 
ment reversed and new trial granted, costs to abide 
event— The Farmers’ Bank of Fayetteville v. Mark 
Hall and ano. —— Judgment of General Term and 
Special Term reversed and assessment vacated —The 
People ex rel. The Bank of Montreal v. The Commis- 
sioners of Taxes and Assessments of New York; The 
People ex rel. John Patton v. The Same. —— Order of 
General Term reversed and judgment on report of- 
referee affirmed with costs—The Marine National 
Bank v. The National City Bank.—— Order of General 
Term reversed and judgment on verdict affirmed with 
costs—The Bank of North America v. The National 
Bank of the Commonwealth.—— Order affirmed with 
costs — The People ex rel. George H. Pressmeyer v. The 
Board of Commissioners of Police and Excise of 
Brooklyn; The People ex rel. Sarah Anp Splain v. The 
New York Juvenile Asylum .-— Order affirmed — The 
People v. Henry W. Genet; People v. William H. 
Florence; People v. Michael J. Quigg.—— Motion de- 
nied with $10 costs — The Manhattan Brass and Manu- 
facturing Co. v. Henrietta H. Thompson.—— Motion 
to dismiss appeal granted with $10 costs — James Ward 
v. Philander A. Spencer.—— Motion to dismiss appeal 
denied with $10 costs—John B. Scholey v. George 
Hart Mumford, 








FOREIGN NOTES. 


The grand jury at the Central Criminal Court have 
returned a true bill against Dr. Kenealy for an alleged 
libel on Mrs. Pittendreigh in the Englishman.— In 
the year ending March 31, £27,900 was paid to the 
metropolitan police magistrates, there being twenty- 
two at £1,200 and one at £1,500a year.——A letter 
received from [reland mentions a rumor prevailing in 
the four courts of Dublin to the effect that Mr. 
Disraeli will soon have a chief justiceship at his dis- 
posal. It is believed that Mr. Monahan, the Lord 
Chief Justice of the Common Pleas, will shortly retire 
from the position which he has so long and sv honor- 
ably filled.—— The Law Times says the holders of 
railway contract tickets should feel more than ordinary 
interest in a case which will soon be submitted for the 
decision of a superior court, the material circumstances 
of the case being such as may arise again at any time. 
The North Staffordshire Railway Company summoned 
a Mr. Broadhurst on a charge of traveling without a 
ticket, and refusing to pay his fare. From the evidence 
given before the stipendiary magistrate at the Potteries 
Police Court, we gather that the defendant was the 
holder of a contract ticket between Fenton and Blyth- 
bridge. Having lost this ticket, he notified the fact 
to the company, and received another which would 
cover a week. The company, however, refused to 
issue another ticket unless he paid ten per cent upon 
the residue of the period for which the original ticket 
was granted. Thinking this demand to be unjust, he 
traveled without a ticket, and refused to pay his fare. 
Hence the present summons. For the railway com- 
pany it was argued that a contract ticket holder, no 
less than an ordinary holder of a day ticket, is bound 
to produce his ticket on demand or pay the fare. For 
the defendant it was urged that such a claim as that 
made by the railway company was not tenable, 
inasmuch as the defendant had paid his fare when he 
took the lost ticket. The magistrate gave judgment 
for the company; but granted an application fora 
special case. No one can object to a railway company 
taking every reasonable precaution against fraud; but 
whether a superior court will support them in such a 
case as the present we have yet to learn. 


—__+_____—_ 


Lord Chancellor Lyndhurst, than whom a more 
talented lawyer never sat on the Woolsack, had a 
decided penchant for society, and nothing delighted 
him more, during the hours of social intercourse, than 
to cast aside his dignity, entering freely into the spirit 
of fun, humor and repartee, kept up by the choice 
spirits around him. He could almost become a child 
in his gleeful moments, and when occasion served, as 
the following amusing anecdote willshow: Lyndhurst 
was standing at an open window, looking on the Tem- 
ple Garden, in a meditative mood, when a lady asked 
him what he was thinking about. ‘I was listening to 
those bells (the very Bow bells that called back Whit- 
tington were ringing at the time); they seem \to be 
calling to me— 

‘Turn again, Lyndhurst, dear, 
Three times Lord Chancelleer.’ ”’ 


A witness in a court speaking in a very harsh and 
loud voice, the lawyer engaged on the other side ex- 
claimed, “‘ Fellow, why dost thou bark so furiously?” 
* Because,”’ sald the rustic, ‘‘I think I see a thief.” 
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LIABILITY OF A MARRIED WOMAN ON 
TORT. 


Recent enactments in this State have not only 
affected the rules of the common law, in respect to 
the liability of a married woman on contract, but have 
as well modified, and considerably altered the same 
rules as to her liability for her torts. It was what 
might be expected —that the exclusive ownership 
of property would necessarily involve corresponding 
liabilities — and accordingly the courts, in construing 
these “Enabling Statutes,” as they are termed, have 
felt bound to depart from the ancient rules, and affix 
on a married woman a liability unknown to the com- 
mon law. It gives nota little confusion to the law- 
yer to discover this liability, after being so accus- 
tomed to view a married woman under the common- 
law doctrines as s sort of legal nonentity. It is now 
proposed to examine this subject, and endeavor to 
ascertain the precise position of the married woman 
in reference to her torts, as we have formerly at- 
tempted to do in reference to her contracts. (A. L. 
J., vol. x, p. 81.) 

It is to be understood at the outset that we only 
refer to the liability for damages in a civil action for 
a tort, at the instance of the person damaged. First, 
it will be well to ascertain the common-law doctrine 
in reference to this liability, and next inquire how 
far the common-law rules are still binding, and how 
far they are modified by our statutes. 

Generally, it may be said that a married woman 
was not liable for torts to a person injured; such per- 
son had action against the husband if he were with 
the wife at the time of the commission of the tort 
(Reeve’s Dom. Rel. 72; 2 Kent’s Com. 149), or against 
husband and wife joined, if the tort were committed 
by the wife alone; but the execution is against the 
husband's property alone, he being possessed of the 
property by right of the marriage. 

We are informed that the reason of joining both in 
the action was, that if she alone were sued, it might 
be the means of making the husband's property liable 
without giving him an opportunity of defending him- 
self, (Bac. Abr., Baron and Feme, L.) 

For the wife’s offenses against the laws where the 

Punishment inflicted is nothing more than a fine, the 
husband is liable with the wife in all cases. (Reeve’s 
Dom. Rel. 73; Bac. Abr., Baron and Feme, L.) 

It was an invariable rule of the common law that 





in all suits, where the cause of action arose from the 
wrong-doing of the wife, the husband must be joined; 
for the common law adopting the principle of the 
legal oneness of husband and wife, very properly and 
consistently insisted upon this; and the principle is 
still retained, notwithstanding the many alterations 
and modifications in the rights and liabilities incident 
to marriage by recent legislation. A very good and 
beneficent principle of the common law was the 
immunity it gave to a married woman from arrest in 
all civil actions. 1 T. R. 486; 2 H. B.17; 1 Duer 
116; Schaus v. Putscher, 25 How. 463. 

It was also a rule of the common law that if capias 
lies in process; then after judgment capias ad satis- 
faciendum will lie; and as amarried woman tould not 
be arrested by capias so she could not be arrested at 
all on execution except she had separate property, 
and the debt ought in equity to be paid by her. 
3 Salk. 286; Hovey v. Starr, 42 Barb. 435. 

It will be unnecessary to treat further of the com- 
mon-law rules; we shall now inquire what altera- 
tions or modifications have been introduced by our 
recent statutes. 

It has been held in many decisions, that notwith- 
standing the enlarged privileges given to married 
women, and the curtailing of the many rights of the 
husband, that he is still liable, as he was under the 
common law, for the wife’s torts. Baum v. Muilen, 
47 N. Y. 577. But when the tort or damage is com- 
mitted by the wife in the management or control of 
her separate property, that property will be liable for 
damages to the injured party. So, when a fraud was 
committed in the sale of the wife’s real estate by her 
husband as her agent, she alone is liable. Baum v. 
Mullen, supra. And accordingly it was held that the 
wife was liable for damages committed upon another’s 
property by her cattle, according to act of 1860, 
Rowe v. Smith, 45 N. Y. 230. 

Where the wife has no separate property, the hus- 
band is just as liable as formerly, and must be united 
with her in action on tort. Kowing v. Manly, 49 
N. Y. 192. In the last case, Rapallo, J., said: ‘The 
liability of a husband in such a case does not rest 
upon the ground that he is, in contemplation of law, 
guilty of the taking or conversion, but results from 
the incapacity of the wife to be sued without her 
husband.” Capel v. Powell, 17 C. B. 744. All the 
decisions since the adoption of the Code and the 
recent enactments, have acknowledged the binding 
force of the old common-law rules as to the husband’s 
liability for the wife’s torts. Thus Campbell, J., in 
1 Duer, 613, laid it down: “That no order of arrest 
against husband and wife, for an assault by the wife 
alone, would lie; that the Code, in section 179, has 
not altered the rule of the common law, which 
exempts a married woman from arrest in all cases 
whatever; that the Code, in its reasonable construc- 
tion, does not authorize the arrest of the husband in 
any action founded upon the contract or tort of the 
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wife.” To the same effect Baldwin v. Kimmel, 16 
Abb. 353. 


The position of the husband under our law at pres- 
ent is just this, that while he has been stripped of 
the former rights and privileges acquired by the mar- 
riage, he is still liable, as formerly, for his wife’s torts, 
and a reckless or intemperate wife may, by her 
wrong-doing, involve him in a heavy liability; with 
this qualification, however, if the tort be committed 
by the wife in the management of her property, or 
in connection therewith, as if she suffer a nuisance 
from her land to be committed; or if, in controlling 
her property, she, her servants or agents, cause 
injury; or if, in carrying on any business, a party is 
damaged thereby, her property alone will be liable. 
It would hardly require any positive enactment to 
give this right as against her; it ought to result ex 
necessitate from the enlarged powers conferred by 
legislation; and courts have recognized this principle 
in their adjudications, in fixing this liability. Rowe 
v. Smith, 45 N. Y. 230; Baum v. Mullen, 47 id. 577; 
Kowing v. Manly, 49 id. 192. 

It may be inquired if an execution against the 
person of a married woman can issue under our 
practice at present. The Code, in section 287, gives 
a right of execution against her separate property, 
and not otherwise. Hence it is held that no execu- 
tion can issue against a married woman, except an 
execution against her property, even if the action be 
one of those in which an order of arrest can be had 
at the commencement. Hovey v. Starr, 42 Barb. 435. 
This is observing a principle of the common law, that 
where capias would not lie there after judgment, 
capias ad satisfaciendum would not lie. 3 Salk. 286, 

It is, however, said in Marsh v. Potter, 30 Barb. 
506, ‘that on judgment in action for a tort against 
husband and wife, execution may be issued against 
the property of both, and if returned unsatisfied, an 
execution may issue against the persons of both.” 
This, however, was obiter, and was not at all involved 
in the case, and is not supported by authority. 

Joun Prorrarr. 
——_3~e—____- 


LATERAL AND SUBJACENT SUPPORT OF 
LANDS. 


IV. 


There are frequently two freeholds in the same 
estate, one in the surface, and another in the miner- 
als beneath; and the rights of parties thus situated, 
in reference to their several estates, often becomes an 
important subject of inquiry, particularly in mining 
districts. These estates are created by the owner of 
the entire freehold selling the estate, reserving the 
minerals beneath, or selling the minerals, reserving 
the surface. Of course, the natural rights of the par- 
ties to such estate may be varied or changed by the 
conditions of the conveyances, and such rights re- 
served to ohe or given to another, in reference to the 





uses of the several estates, as the grantors thereof 
elect.* The right to the minerals reserved is a right 
to land, but a right to work mines in another man’s 
lands is an easement.t But when there is a simple 
conveyance of the surface, reserving the mines, with 
the right to enter upon the surface to work the same, 
and no express power given or reserved to produce a 
subsidence of the surface, if necessary in the working 
of the mines, the person owning the minerals is bound 
at his peril not to cause a subsidence of the surface, 
even though he cannot work his mines at all without 
doing so; and no degree of care or skill exercised in 
the mining operations will shield him from liability to 
the owner of the surface for all damages sustained by 
reason of any subsidence thereof.{ A custom, as be- 
tween the owner of the surface and the owner of the 
nines, entitling the owner of the mines to cause a 
subsidence of the surface, if necessary to the working 
of the mines, will not be operative to shield the mine 
owner from liability and such a custom has been 
held bad and wholly void.§ There are some English 
cases | in which such a custom was measurably sus- 
tained, but they seem to have been overruled by the 
later cases; and it seems to be well settled that, in 
the absence of an express contract, the owner of the 
minerals cannot remove them without leaving suf- 
ficient support to maintain the surface in its natural 
condition, and that if the mine owner so weakens the 
support of the surface, by the removal of the miner- 
als, as to cause its subsidence, he is liable for all the 
damages that ensue therefrom. He may take out so 
unuch of the minerals as he can without causing a 
subsidence of the surface, but is bound at his peril not 
to go beyond that point.7 

In Harris v. Ryding, 5 Mees. & Wels. (Exch.) 60, 
a question came before the court as to the rights of a 
mine owner and the owner of the surface under a 
conveyance from the defendant, in which he reserved 
‘all and all manner of coals, seams and veins of coal, 
iron ore, and all other mines, minerals and metals 
which then were, or at any time, and from time to 
time thereafter, should be discovered in or upon said 
premises, with free liberty of ingress, egress or regress, 





* Hartwell v. Camman, 2 Stockt. (N. J.) 128; Stewart v. 
Chadwick, 8 Clarke (lowa), 463 ; oe. Copeland, 87 Penn. 
St. 427; Merritt v. Judd, 14 Cal. 4 

+ Wilkinson v. Proud, ll M. oF. 33. 


+ Wakefield v. Duke <. "5 7 4L. R. Ga, oy 613; 
pone vy. Brogden, 15 Jur. 124; 1 Eng. L. & Eq. 24 : 20 

L. J. (N. 8.) Q. B. 10. 

§ Hilton v. Lord Granville, 5 Q. B. 701; Blackett v. Bra 
1 Best & Smith, 940; Wakefield v. Duke of Buccle as 3%. 
(Eq. Ca.) 651; Constable v. icholson, 14 C. B.(N. 8. 


i Bateson v. Green, 5 T. R. 411; * v. Ellis, om &C. 

346; Folkard v. Hammett, 5 T. R. 5 
I Humphries v. Brogden, 15 Jur. he 20 L. J. (N. 8) 10; 1 
Eng. Law & Eq. 241; 12 Q. B. 739; Harris v. Reting, © = -& 
W. 60; Smart v. Morton, 6 E. & B. 30; Pe ‘ayor of 
;7L. R. B.) 382; Partridge v. Scott, 


London, 9 B. & C. 725 (K. 
3M. & W. (Bxeh.) 220 TL. J. (N. 8.) 104; Rowbotham v- a. 


son, 8 H. L. Cas. 348; Hamer vy. Pag 6 H. — 
Bonomi vy. Backhouse, 'E. B. & EB. 622; Jeffries v. wai, 

ng. w & Bq. 496; 5 Exch. 192 ; Proud y. 34 OL. 
(Ch.) 406; Robertson, 3 K. & J. 695; Berkl = 
Shafte, 15 C. “3) 19; Richards v. Harper, L. R. (Ex.) 199; 
Elliott v. N. E. . RB. Co., 10 A. L . 333. 
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to come into or upon the premises to dig, delve, 
search for and get to the said mines and every part 
thereof, and to sell and dispose of, take and convey 
away the same at their free will and pleasure; and 
also to sink shafts for the raising up works, carrying 
away and disposing of the same, or any part thereof, 
making a fair compensation to the owners of the sur- 
face for the damage done thereto, and the pasture 
and crops growing thereon.” Under this reservation 
the defendant began the work of taking out the min- 
erals, and, failing to leave suitable supports, the sur- 
face subsided and injured the plaintiff’s estate. The 
plaintiff brought his action on the case for the nui- 
sance, and the defendant plead in bar to a recovery 
the powers reserved to himself in his grant to the 
plaintiff. The jury returned a verdict for the plain- 
tiff, and, upon hearing in Exchequer, Parke, B., in 
delivering an opinion as to the rights of the parties 
under this reservation, said: “The rule of law is, 
that a reservation is to be construed strictly; still, 
however, it would reserve to the grantor all that was 
not conveyed by the grant, provided the meaning and 
intention of the parties be clear; what then is the 
meaning and intention of the parties here? It is 
clearly the meaning and intention of the grantor, that 
the surface shall be fully and beneficially held by the 
grantee, he reserving to himself all the mines and 
veins of coal and iron ore below. By reasonable 
intendment, therefore, the grantor can be entitled 
under the reservation only to so much of the mines 
below as is consistent with the enjoyment of the sur- 
face, according to the true intent of the parties to the 
deed, that is, he only reserves to himself so much of 
the mines and minerals as could be got, leaving a 
reasonable support to the surface.” The verdict was 
sustained by the unanimous opinion of the court. 
Thus it will be seen, that if the owner of the fee 
would reserve the minerals and the right to take them 
out, even to the extent of causing a subsidence of the 
surface, he must reserve that power in his grant in 
express and positive terms. 

In Wakefield v. The Duke of Buccleugh, 4 L.R. (Eq. 
Cas.) 624, there was a sale of the surface to the 
plaintiff, the defendant reserving all mines, with the 
right to use the surface for the purpose of working 
the mines. The defendant, in the process of working 
the mines, weakened the support of the surface from 
the mineral strata, and the plaintiff brought a bill to 
restrain the defendant from working the mines at all, 
alleging that the same could not be worked without 
injury to the surface. It having appeared, upon hear- 
ing of the cause, that the mines could not be worked 
at all without injury to the surface, the defendant 
insisted that he, being the owner of the minerals, had 
a right to take them out, observing the custom of the 
country, and leaving such supports for the surface as 
it was the custom to leave. And that the fact that 
the quarries were on the surface, in view of the right 
reserved by him to take out the minerals, showed 





that, if he thought necessary, he might disturb the 
surface. But Vice-Chancellor Malins, after an able 
and exhaustive review of all the cases bearing upon 
the point, granted an injunction restraining the de- 
fendant from working the mines so as to cause a sub- 
sidence of the surface, in the absence of an express 
reservation of power to do so. And, in comment- 
ing upon the point that the defendant could not work 
his mines at all without injury to the surface, he 
said: I am fully alive to the fact that the result of my 
judgment is to put the owner of the mines at 
the mercy of the owner of the surface, but in 
most instances their common interest would lead 
to an arrangement, and I assume the contrary to be 
the case here only on account of the surface being of 
some extraordinary value to the plaintiff” Thus 
establishing fully the doctrine that the owner of the 
minerals cannot take them under a reservation, 
or by virtue of any custom, unless he has expressly 
reserved to himself the right to produce a subsidence 
of the surface, if necessary. The judgment in this 
case was afterward reversed in the House of Lords,* 
but the same doctrine was held there as in the court 
below, as to the necessity of an express reservation ; 
but the court held that the language of the reserva- 
tion in this case conferred the power upon the de- 
fendant absolutely to destroy the surface. 

In Hext v. Gill,t there was a conveyance to the 
plaintiff of the premises, with a reservation to the 
defendants of all the mines and minerals therein, and 
a right of entry to work the mines. There was a 
large quantity of china clay upon the premises, which 
the defendant claimed the right to take out of the 
land under his reservation of minerals, but which 
could not be taken out without injury to the surface. 
The court held that the clay was embraced in the 
reservation, but that the defendant having neglected 
to reserve the right of interfering with the surface by 
the operations of mining, the power could not be 
implied from the mere fact that a reservation had 
been made. That the reservation of minerals, with 
the right to work the mines, could only be construed 
as giving a right to take out the minerals, if that 
could be done without causing a subsidence of the 
surface, and restrained the defendant from taking out 
the clay in any manner that would injure the surface. 

In Smart v. Morton,{ there was a reservation of 
the minerals in the land, with power “to seek, work 
and win the same in any part of the said premises, 
and to drive drift or drifts, make water-gate or water- 
gates, or use any other way or ways for the better 
and more commodious working and winning the 
same, in the said hereby granted or intended granted 
premises, or any part of the same.” A verdict hav- 
ing been rendered in favor of the plaintiffs, upon 





* Wakefield v. Duke of Buccleugh, L. R., 4 H. L. 377. 
+ Hext v. Gill, 7 1. R. (Eq. Cas.) 699. 
+ Smart v. Morton, 6 E. & B. 643 ; 30 Eng. Law & Eq. 385. 
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hearing in exchequer, Lord Campbell, C. J., said: 
“The simple reservation of the minerals does not 
deprive the grantee of the surface of the right of 
support from the minerals, and the defendant must 
rely upon the supposed power reserved for the work- 
ing of the minerals.” The judgment of the lower 
court was affirmed. So in Bell v. Wilson,* the minerals 
were reserved, and it was held that certain stones in 
the soil were embraced under the reservation; but, 
although power to work and take out the minerals 
was reserved in the grant of the surface, yet the lord 
justices held that, as the stone could not be taken 
out except by quarrying, and a consequent destruc- 
tion of the surface, the defendant, under a reservation 
of power to take out the minerals, without an express 
reservation of a right to let down or destroy the sur- 
face, would not be justified in injuring the surface. 
In Hilton v. Lord Granville,t it was held that where 
lands had been improved and were covered with 
buildings, even a grant to let down the surface would 
be regarded as repugnant, and rejected as absurd. 
And that decision was afterward supported in the 
house of lords, in the case of Marquis of Salisbury v. 
Gladstone.t In Richards v. Harper,§ there was a 
grant with covenants against liability for the subsi- 
dence of the surface in the working of the mines; 
but the court held that this covenant did not run with 
the iand. In several other cases, it was held that 
stipulations as to the manner of working the mines, 
and for compensation for all injuries to the surface 
resulting therefrom, did not deprive the surface 
owner of his right to support from the mineral strata, 
or justify the owner of the mines in depriving him of 
it. To summarize these doctrines, as held by the 
courts, it may be said that the surface has a right to 
support; that this is a part of the freehold, and not 
an easement; 7 that the mine owner can only work 
so far as is consistent with this right, and is liable if 
he violates it; ** and that the right of support is inde- 
pendent of the nature of the strata, and in no sense 
dependent upon the fact that it cannot be worked 
without injury to the surface. This is the mine 
owner's misfortune, and does not in any sense im- 
pair the surface owner's right.tt The highest care and 
skill in the working of the mine is no defense what- 
ever, if injury results to the surface; and negligence 
need not be proved, even though it is alleged in the 
declaration.{{ The degree of support must be in 





* Bell v. Wilson, 4 L. R. (Eq. Ca.) 303. 

+ Hilton v. Lord Granville, 5 Q. B. 721. 

+ Marquis of Salisbury v. Gladstone, H. L. C. 692. 
§ Richards v. Harper, 1 L. R. (Exch.) 199. 


| Hum: v. Brogden, 1 Eng. Law & . 880; Harris v. 
Rytino, Me & W. 60 ; Roberts v. Haines, 7 a B. 625; also 6 


I Backhouse vy. Bonomi. 9 H. L. Cas. 503. 

** Caledonian R. R. Co. v. Sprot, 2 Macq. (Scotch) 449. 

++ Wakefield vy. Duke of Buccleugh, 4H. L. C. 377. 

Lo a pag ee eg & N. 459: Smart v. Mit y 30 Eng. 
; Brown 


Hunt v. Peake, Johns. Ch. (Eng.) 705 
v. Robbin’ 4 TH. & N. 180. 





accordance with the present or intended use of the 
property,* and a custom of the country will not 
uphold an injury thereto.t But the right may be 
waived by grant, or by express reservation of the 
right to interfere with it; but the language must be 
such as clearly to import the power granted or 
reserved.{ The right only exists to the extent neces- 
sary to prevent a subsidence of the surface; and a 
withdrawal of all the minerals, that does not injure 
the surface, is not an interference with the surface 
owner’s rights, and is not actionable (see all the cases 
cited). The right is absolute to the extent only that 
the surface must not be injured by a withdrawal of 
the minerals, but if the nature of the soil is such 
above the minerals as not to need their support, the 
entire mineral strata may be exhausted. 
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CURRENT TOPICS. 


Our English contemporaries are discussing the 
question, whether lawyers or doctors ought to be ap- 
pointed to the office of coroner. While the medical 
profession are admitted to be good judges of medical 
evidence, it is argued that the lawyer is better adapted 
to the office on account of his judicial and critical turn 
of mind. In this country the coroner is frequently, 
and we may say generally, neither lawyer nor doctor ; 
and in holding an inquest, in case of death, he has to 
depend both upon the doctors and the lawyers for 
assistance. And as all the evidence must be submit- 
ted to the coroner’s jury, it makes little difference 
who or what the coroner is, provided the evidence is 
well ventilated and the jury is intelligent and honest. 
It may be said, therefore, that the best man who 
offers himself should be elected coroner, whatever 
may be his profession. In our inquests the important 
thing is to elicit the facts; and less importance is to 
be attached to the verdict of the jury than to the evi- 
dence itself. 


Professor Amos, of England, has recently delivered 
an address in which he takes the ground that law, as 
administered in courts, is rather an art than a science. 
There are some good reasons why the distinction 
which the professor makes should be regarded as the 
true one. All that department of law which relates 
to the philosophy of law, to the history of law, to 
comparative law, is, strictly speaking, scientific. 
There are a large number of facts to be observed, and 
classified and arranged. This results in the formation 
and deduction of rules. But jurisprudence proper 
consists mainly in the application, and not the forma- 





* Proud v. Bates, 34 L. J. (Ch.) 406; Berkly v. Shafte, 15 C. 
B. (N. S.) 19: Dugdale v. s. Bapereen, 3K. & J. 695. 

+ Constabl ichol B. (N. 8.) 230; Wakefield v. 
Da te scugh te Be (Ea. Gee Si: 4H. & C. 377. 


+ Earl of Cardigan v. ry 2B. & C. 197; Wakefield v. 
pi” qi Bucceudhs 4H ; Rowbotham v. Wilson, 8 H. 





Witwone 1 i (Eq. Cas.) 303; Harris v. 
i yang, $M. pet W. 00, Biliott NW. B, RoR. Co., 10H. L. 0. 383: 
Oa TL Re (ha Cas) 699. 
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tion, of rules. After the courts have been once 
thoroughly established and the rules governing classes 
of cases have been laid down, jurisprudence becomes 
largely an art—it becomes simply an application of 
principles and precedents to special cases — and this 
we conceive to be the true definition of an art. The 
fact is, that in the early stages of the development of 
a system of jurisprudence it is mainly a science; but 
as a system of jurisprudence becomes developed and 
settled it becomes more and more an art. Thus, 
under a complete code, the administration of law is 
nothing more nor less than an art. 


The Supreme Court of the United States has finally 
put to rest the vexed question as to the validity of 
State statutes, requiring insurance companies incor- 
porated in other States to agree not to remove suits 
from the State courts into the federal courts, as a 
condition for transacting business in the State. The 
particular statute in question was that of Wisconsin, 
providing that an insurance company incorporated in 
another State should not transact any business in 
Wisconsin without the appointment first, of an attor- 
ney on whom process can be served, “containing an 
agreement that such company will not remove the 
suit for trial into the United States Circuit Court or 
federal courts,” etc. The Supreme Court of Wisconsin 
held that this act was constitutional, and the agree- 
ment binding on the insurance company, in Morse v. 
Home Insurance Co., 30 Wis. 496; S. C.,11 Am. Rep. 
580; but the United States Supreme Court has de- 
cided otherwise, reversing the judgment in that case. 
Mr. Justice Hunt delivered the opinion of the court, 
which was, in brief, that should a citizen of one State 
enter into an agreement with the State of Wisconsin 
not to resort to the federal courts to protect his rights, 
such an agreement would be void; that a corporation 
is a citizen of the State creating it, and that, so far as 
the right of removal of causes is concerned, there 
is no distinction between a corporation, a partner- 
ship or an individual. Mr. Chief Justice Waite dis- 
sented, on the ground that a State had the right to 
exclude foreign insurance companies from the trans- 
action of business within its jurisdiction, and, there- 
fore, the right to impose conditions upon admission, 
and in this opinion Mr. Justice Davis concurred. 


Some time ago we had occasion to notice the decis- 
ion of Mr. Justice Hardin, of the Supreme Court of 
this State, in Farmers’ Bank v. Hale, that the provis- 
ions of the usury law of the State were repealed as 
to State banks by chapter 163 of the Laws of 1870, 
placing State banks on an equality with national 
banks so far as related to usury. This decision was 
affirmed at General Term, pro forma, we believe, but 
it has now been reversed by the Court of Appeals. 
The express intent of the statute being to put State 
banks on “an equality” with national banks, in the 





matter of interest, and the Court of Appeals having 
decided that national banks could only charge seven 
per cent, we should be at a loss for reasons which 
could furnish plausible support for any other conclu- 
sion than that reached. We shall endeavor to publish 
the opinions in the case next week. 


In this connection we would call attention to 
a little business enterprise on the part of an 
attaché of the Court of Appeals, that the court 
or the clerk ought promptly to suppress. It consists 
of a printed letter or circular, signed by a man 
who styles himself “assistant clerk.” This let- 
ter or circular has been sent to banks, bank- 
ers, etc., and informs them that the case of the 
“ Farmers’ Bank of Fayetteville v. Hale has just been 
decided, and that the decision is of vital importance 
to every bank, banker, broker or other person or cor- 
poration lending, borrowing or dealing in funds, 
stocks or securities of any kind, either in this State or 
in any of the United States; reviewing, as it does, 
the whole law of usury and interest, and finally set- 
tling that much vexed question.” After this rather 
liberal statement of the scope and character of the 
decision the signer informs the party addressed that 
he “‘shall have great pleasure” in sending a copy of 
the opinion “on receipt of five dollars.” It is hardly 
necessary to add that this circular was conceived and 
issued without the knowledge or consent of either the 
reporter or the clerk. 
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DAMAGES FOR BREACH OF PROMISE OF 
MARRIAGE. 

The question of damages for breach of promise of 
marriage may be regarded from three different points 
of view. They may be regarded as a fine upon the 
man or as compensation awarded to the woman, and 
this compensation may be considered either as a solace 
to her wounded feelings or as atonement for her 
worldly loss. Strictly speaking, we suppose the idea 
of punishment ought not to enter into our conception 
of damages; but, practically, in nine cases out of ten 
all three considerations are mixed up together in a 
juryman’s mind in deciding what damages should be 
given. And though what is called * substantial jus- 
tice’? may frequently be done by such a process, yet 
there is no doubt that it is done quite at random and 
without the security of any recognized or logical prin- 
ciple. The guilt of the man for instance, and the in- 
jury inflicted on the woman, are by no means always 
co-extensive. And if we apportion no damages to the 
one we may greatly exceed or fall short of the just re- 
quirements of the other. Damages, moreover, if cor- 
rectly regarded as a punishment, should be heavy 
enough, as a general rule, to exercise a deterring in- 
fluence. But this, it is needless to say, they seldom or 
never are. Few men, we imagine, who think it de 
sirable to break off a matrimonial engagement are 
deterred from doing so by the prospect of being ‘‘ made 
to pay for it.””. Damages are always calculated with 
reference to the defendant’s means, and though some- 
times they may seriously inconvenience him, they are 
never intended to be ruinous. As a deterring punish- 
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ment, therefore, damages may be regarded as nearly 
worthless. Let us next consider the value of them as 
a compensation to the injured person. If we presume 
the plaintiff to be a lady, as is undoubtedly the case 
sometimes, the injury may, no doubt, be very serious, 
and, what is more, it is aggravated by the very means 
which she adopts for the redress of it. On the ordi- 
nary doctrine of chances, her feelings perhaps may 
have been more deeply engaged than those of a person 
in an inferior position of life; while her chances of 
another match are incomparably more injured by the 
publicity of an action for a breach of promise than the 
chances of a milliner or a barmaid. Ifa lady is driven 
to appeal to a jury in her own behalf, the difference 
should always be takn into account. Buf it should 
also be remembered that when any real injury has 
been sustained by a woman in this situation in life it 
is probably one which no ordinary damages could 
compensate, and that revenge, and not compensation, 
is probably the motive of the action. To alady of deli- 
cacy, and one whose feelings have been deeply wound- 
ed, it would simply be an insult to talk of pecuniary 
compensation. Imagine, for instance, Lily Dale bring- 
ing an action of this nature against Adolphus Crosbie. 
If such a step, therefore, is taken at all by a woman in 
this rank of life, it must be either from pecuniary or 
vindictive motives. If the former, how much money 
would really compensate her for her blighted matrimo- 
nial prospects, after the blight bas been aggravated by 
the exposure of a public trial? Certainly no sum which 
juries in the present day are in the habit of awarding. 
Of course we do not mean to say that no girl who has 
brought an action against one man could ever engage 
the attention of another; and there are girls who 
would regard their damages as so much capital to trade 
on in the matrimonial market, though the husband 
they would buy with such coin would not, perhaps, be 
of the highest stamp. But we say this: that a girl 
who is entitled to be called a lady who has determined 
that marriage is her career in life, and who suddenly 
finds that career cut short or seriously impeded by the 
misconduct of a male deceiver, is not to be compensated 
with twelve or fifteen hundred pounds —the most, in 
all human probability, she would ever get. But over 
and above all these considerations is the one para- 
mount objection to recognizing in marriage at all any 
venual or mercenary element. We know that in all 
classes such considerations do largely intermingle with 
it. We know that in the lower classes they must in- 
evitably do so. But that does not lessen the repug- 
nance with which we see persons who pretend to supe- 
rior delicacy treating marriage as a matter of traffic, 
and appraising the loss of a husband at so many pounds 
sterling. The theory is that marriage is a matter of 
affection; and, though the practice differs very widely, 
we have never heard any one maintain that it ought 
to differ. We believe, indeed, that we do injustice to 
those young ladies who are plaintiffs in suits of this 
nature by supposing them to be actuated by the mo- 
tives now in question. We do not believe they look 
furward to damages as any adequate reparation for 
the wrong they have endured; and certainly if they 
did, the rate of damages usually awarded would be 
far below the requisite amount. The object gener- 
ally is to punish and expose the man, the plaintiff 
forgetting in her heat how much more she punishes 
herself. 

Finally, we come to a class of cases in which alone, 
as it seems to us, is any justification of the existing 








practice to be found. There is no doubt a certain 
rank of life in which marriage is regarded as a liveli- 
hood, in which girls cannot well afford to indulge in 
the luxury of sentiment; and a man who will keep a 
house over their heads and find them bread to eat has 
an inde>endent value of his own, totally apart from 
the affection he may or he may not have inspired in 
them. In such a case as this the man who has injured 
a girl’s chances by monopolizing her society, and then 
deserts her, has done her a substantial wrong, for 
which he is bound to make amends. The theory, of 
course, is that a girl in this position of life is bound 
almost to accept any decent offer which she gets, and 
not, like the young lady, to wait for the one man she 
can love. This simplifies matters very much. Gen- 
eral rules, of course, must not be construed too strictly. 
Young ladies, if they lose one man, may learn to love 
another; and waiting-maids and shop-girls have hearts 
to lose as well as other people. But, on the whole, the 
difference we have indicated is a real one, and gives to 
the action for breach of promise when brought by a 
girl of the latter class a definite and practical charac- 
ter which is wanting to it in other cases. Of course, 
even in these cases it may be equally unfair to the 
man. But that is not the present question. The present 
question is the validity of damages, and how far they 
hit the mark at which they are generally aimed. The 
work-girl who has lost the chance of a husband has 
lost a chance on which it is neither absurd or indelicate 
to place a money value. The young lady who pro- 
fesses to be governed by higher and more spiritual con- 
siderations has not suffered such a loss; and her pro- 
fessions represent a theory which, though violated 
every day in practice, should still be encouraged to the 
uttermost. 

To sum up, money cannot compensate for the ravages 
of disappointed or betrayed affection. It cannot do 
this for anybody, from the highest to the lowest. It 
can hardly compensate for the loss of wordly prospects 
among the class who call themselves ladies, except 
upon a scale which is all but unknown to juries. There 
is no present probability, at least we see none, of these 
actions diminishing in frequency; on the contrary, 
they seem upon the increase. But the conclusion from 
the above considerations, and from those which we 
lately laid before our readers, seems to be that, regarded 
asa means of obtaining compensation for an injury, 
damages are vastly unsatisfactory; and that, regarded 
as the measure of the man’s misconduct, they are en- 
tirely delusive. Damages awarded in actions of crim. 
con. have long been regarded with well-merited dis- 
favor. And damages in actions for breach of promise 
of marriage, though not open to objections of equal 
magnitude, are, with the exceptions we have named, 
open to objections of the same kind, and should 
rather be discountenanced than encouraged. — Pall 
Mall Gazette. 

——— 

When the late Judge Benjamin Tappan, of Ohio, 
applied to the judges of the Supreme Court for ad- 
mission to the bar of that State, he was asked the two 
following questions, to which he gave the answers as 
follows: 

‘“*Mr. Tappan, what is law?’’ Answer. ‘“ An unjust 
distribution of justice.” 

“Mr. Tappan, what is equity?” Answer. “A 
damn’d imposition upon common sense!”” No other 
questions were asked, and he was given a certificate of 
admission. 





THE ALBANY LAW JOURNAL. 


3438 











INJURY TO SERVANT THROUGH NEGLI- 
GENCE OF AGENT OF CORPORATION. 


SUPREME JUDICIAL COURT OF MASSACHUSETTS. 


Forp v. FircHBurRG RAILROAD COMPANY. 
To appear in 110 Mass. 


Servant not debarred from recovering by reason of viola- 
tion of rules unless injury caused by such violation. 
One employed by a railroad corporation to drive a locomo- 
tive engine over its road may recover damages against 
the corporation for personal injuries caused by a defect 
in the engine, which was due to the neglect of the 

ents of the corporation charged with keeping the en- 

ne in proper repair, although the directors and super- 
ntendent had no reason to suspect negligence or in- 
competence on the part of such agents. 

One employed by a railroad corporation to drive a locomo- 
tive engine over its road is not debarred from recover- 
ing damages against the corporation for injuries from 
an explosion caused by a defect in the boiler of the en- 
gine, y the fact that he was acting in intentional vio- 
ation of the rules of the company, unless the accident 
was due, in whole or in part, to such violation; nor by 
the fact that such rules provided that the driver of an 
engine should be held responsible for the condition of 
his engine, must be sure that it wasin good working 
order, and must immediately stop, draw his fire, station 
his signal men, and procure assistance, whenever any 
defect was detected in an engine that would make it in 
his judgment unsafe to proceed ; nor by the fact that he 
knew the engine was not ion good working order, if he 
did not know and ought not to have known that it was 
unsafe. 

Tort to recover for personal injuries occasioned by 
the explosion of the boiler of a locomotive engine be- 
longing to the defendants. Tried in the Superior 
Court, before Scudder, J. 

At the close of the evidence, the defendants asked 
the judge to rule that there was no evidence to go to 
the jury in maintenance of the action; but the judge 
refused so to rule. 

The defendants then asked the judge to give the fol- 
lowing rulings: ‘1. The rules of the defendants, under 
which the plaintiff worked, constituted a part of the 
contract of his employment, and any intentional vio- 
lation of any of them by him would deprive him of 
any rights arising from the relation in which he stood 
to the defendants, so long as such violation continued. 
2. Under the rules of the defendants, which prescribed 
the duty and ascertained the rights of the plaintiff, in 
respect to the operation of his engine, he was the ab- 
solute judge of whether, at any time, the engine was 
safe to proceed, and was in good running order; and 
in respect to those questions was wholly independent 
of Cooledge or Maddox, or any other employee of the 
defendants. 3. If the plaintiff knew, or had reason- 
able cause to believe, the engine to be unsafe [or not in 
good working order], he cannot recover. 4. If the de- 
fendants used reasonable care originally in furnishing a 
suitable and safe engine for their road, and in putting 
the same into the hands of fit and suitable agents to be 
kept in repair, they are not liable in this action for in- 
jury caused by any defect or want of repairs therein 
subsequently existing. 5. The plaintiff's knowledge, 
as shown by the evidence in this case, of the defective 
condition of the engine, and his continuing to use the 
same after such knowledge, is conclusive evidence of 
a want of due care on his part. 6. The plaintiff’s 
knowledge that the engine was not in good order, and 
his using the same with such knowledge, is conclusive 
evidence of want of due care on his part; and if such 
knowledge and such use by him is proved by the evi- 
dence, he cannot recover. 7. The defendants are not 
liable in this case unless the plaintiff proves that the 
president, directors, or superintendent either person- 





ally knew, or, by the exercise of reasonable care in the 
performance of their duties, might have known of the 
existence of the defect in the engine, which caused 
the explosion; or unless the plaintiff proves that the 
president, directors or superintendent either person- 
ally knew, or, by the exercise of reasonable care in the 
performance of their duties, might have known, that 
the person or persons employed to have the charge of 
the engine and keep it in repair were incompetent; 
and further proves that such incompetency caused the 
accident. 8. If the plaintiff violated any of the rules, 
and the accident would not otherwise have happened, 
he cannot recover. 9. Although Cooledge and Mad- 
dox failed, through incompetency, to make such ex- 
amination of the boiler as the bulge in the back head, 
the condition of the stay-rods or throttle reasonably 
called for, and although, had they made such examina- 
tion, the cause of the accident would probably have 
been discovered and the same prevented, still the de- 
fendants are not liable on that account. 10. The mas- 
ter mechanic was a fellow-servant of the plaintiff, and 
the defendants are not liable for the negligence, if any, 
of the master mechanic in failing to keep the engine in 
repair.”’ 

These rulings the judge refused to give, except the 
third, which he gave, omitting the words in brackets. 

The judge, at the request of the defendants, also 
gave the following ruling: ‘“‘If the plaintiff ran the 
engine when it was not in good working order, know- 
ing it to be such; and the particulars in which it was 
not in good working order were signs of a defective 
condition in the boiler, causing an explosion, by which 
the plaintiff was injured, and a competent engineer 
ought to have known that such particulars were signs 
of such defective condition, and the plaintiff held him- 
self out as such a competent engineer when he entered 
into the employment of the defendants as an engineer, 
he cannot recover.” 

The judge instructed the jury as follows: “ A per- 
son entering into the service of another takes upon 
himself, in consideration of the compensation to be 
paid him, the ordinary risks of the employment, in- 
cluding the negligence of his fellow-laborers.’”’ ‘The 
general rule is, that he who engages in the employment 
of another, for the performance of specific duties and 
services, for compensation, takes upon himself the 
natural and ordinary risks and perils incident to the 
performance of such services, embracing perils arising 
from the negligence of those in the same employ as 
incident to the service.’’ ‘‘ When a master uses due 
diligence in the selection of competent and trust-wor- 
thy servants, and furnishes them with suitable means 
to perform the service in which he employs them, he 
is not answerable to one of them for an injury re- 
ceived by him in consequence of the carelessness of 
another, while both are engaged in the same service.”’ 
‘* A corporation is required to use due care in supply- 
ing and maintaining suitable instrumentalities for the 
performance of the work or duty which it requires of its 
servants, and is liable for damages occasioned by neg- 
lect or omission to fulfill this obligation, whether it 
arises from its own want of care, or that of its agents 
intrusted with the duty. But the law does not hold it 
responsible for the negligence of its servants, if of 
competent skill and experience, in using or managing 
the means and appliances placed in their hands in the 
course of their employment, if they are neither de- 
fective nor insufficient.’’ ‘‘ The rules of law are well 
settled, that a servant, by entering into his master’s 
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service, assumes all the risks of that service, which the 
master, exercising due care, cannot control, includ- 
ing those arising from the negligence of his fellow- 
servants; but that the master is bound to use ordi- 
nary care in providing suitable structures and engines 
and proper servants to carry on his business, and is 
liable to any of their fellow-servants for his negligence 
in this respect. This care he can and must exercise, 
botb in procuring aud in keeping and maintaining such 
servants, structures and engines. If he knows, or in 
the exercise of due care might have known, that his 
servants are incompetent, or his structures or engines 
insufficient, either at the time of procuring them or at 
any subsequent time, he fails of his duty. For the 
management of his machinery and the conduct of his 
servants, he is not responsible to their fellow-servants ; 
but he cannot avail himself of this exemption from 
responsibility, when his own negligence in not having 
suitable instruments, whether persons or things, to do 
his work causes injury to those in his employ. He 
cannot divest himself of his duty, to have suitable in- 
struments of any kind, by delegating to an agent their 
employment or selection, their superintendence or re- 
pair. A corporation must, and a master who has an 
extensive business often does, perform this duty 
through officers or superintendents; but the duty is 
his and not merely theirs, and for negligence of his 
duty in this respect he is responsible.. To hold other- 
wise would be to exempt a master, who selected all 
his machinery and servants through agents or superin- 
tendents, from all liability whatever to their fellow- 
servants, although he had been grossly negligent in the 
selection or keeping of proper persons and means for 
conducting his business.’’ 

“The obligation of a corporation, so far as respects 
those in its employment, does not extend beyond the 
use of ordinary care and diligence. By ordinary care 
and diligence is meant such as men of ordinary sense, 
prudence and capacity, under like circumstances, take 
in the conduct and management of their own affairs. 
This varies according to circumstances as the risk is 
greater or less, and must be measured by the character 
and risks and exposures of the business.’’ 

Applying the law as stated to the present case, the 
judge instructed the jury that “ the exercise of ordi- 
nary diligence and care was required on the part of 
the defendants, and their proper officers and agents, in 
providing a suitable engine to be used by the plaintiff 
upon their road,and in keeping the engine in proper con- 
dition for such use; that the plaintiff was also required 
to exercise ordinary diligence and care in the use of 
the engine in avoiding danger therefrom; that if 
neither party was in fault the plaintiff could not re- 
cover; that if the injury complained of was occa- 
sioned by the fault or negligence of both parties, the 
plaintiff was not entitled to recover; that if the de- 
fendants, acting by their proper officers and servants, 
exercised ordinary diligence and care in providing a 
suitable engine and in keeping the same in proper con- 
dition and repair, for the use to which it was appro- 
priated, they were not responsible for the injury com- 
plained of; but that if they failed so to do, and the 
injury complained of resulted from their neglect in 
this respect, then the defendants were responsible 
therefor, unless it appeared that the plaintiff himself 
was also wanting in the exercise of ordinary vigilance 
and care, either in the management of the engine or 
in improperly exposing himself to danger therefrom, 
thereby rendering himself guilty of contributory neg- 
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ligence, in which latter case he was not entitled to 
recover; that the burden was upon the plaintiff to 
show, not only that the defendants were guilty of neg- 
ligence in not exercising ordinary diligence and care 
in providing a suitable engine, and keeping it in proper 
condition, thereby causing the injury complained of, 
but that he was himself free from any negligence con- 
tributing to the injury; that Rule 28 did not, as a mat- 
ter of law, release the defendants from their legal re- 
sponsibility in this case, if any such existed, for the 
internal and invisible defects in the boiler, by which 
it was claimed the explosion was occasioned; and that 
the violation of Rule 42, so far as it stated it to be the 
duty of the plaintiff to be sure that the engine was in 
good working order before it was taken from the 
engine-house, did not, as matter of law, necessarily 
preclude him from recovering in this case, if other- 
wise entitled, unless the accident or injury com- 
plained of was occasioned in whole or in part by such 
violation.” 

The jury returned a verdict for the plaintiff, and the 
defendants alleged exceptions. 


H. B. Staples and F. P. Goulding, for the defendants. 
G. A. Torrey, for the plaintiff. 


Cout, J. This action is founded on the alleged neg- 
ligence of the defendant corporation, in failing to pro- 
vide and keep in repair a safe and suitable engine to be 
run by the plaintiff in his employment as locomotive 
engineer upon its road. The law applicable to cases 
of this description, and which defines the rights and 
duties that belong to the relation of master and ser- 
vant, is plainly stated in the recent decisions of this 
court. The principles are discussed and the cases 
sufficiently reviewed in Coombs v. New Bedford Cord- 
age Co., 102 Mass. 572; and in Gilman v. Eastern Rail- 
road Co., 10 Allen, 233; 13 id. 433; and Huddleston v. 
Lowell Machine Shop, 106 Mass. 282. 

Upon a careful consideration of the evidence and 
the instructions given, we find no error in law for 
which this verdict should be set aside. The legal prin- 
ciples which govern the case were accurately stated . 
They were well adapted to the whole evidence in its dif- 
ferent aspects, and they were all that the case required. 
The jury, who are presumed to have been controlled 
by these instructions and the evidence before them, 
must have found, in arriving at their verdict, that the 
defendant corporation, by its agents intrusted with 
that duty, did not exercise ordinary care and dili- 
gence, in supplying and maintaining an engine, safe to 
be used for motive power upon their road, in the per- 
formance of that part of the plaintiff’s work in which 
he was engaged at the time; that this neglect was the 
cause of the injury; and that the plaintiff was him- 
self in the exercise of ordinary care and diligence, in 
the use of the engine and in avoiding danger there- 
from. They must have further found, that the plain- 
tiff did not know, or have reasonable cause to believe, 
that the engine was unsafe at the time of the explosion, 
and also that the injury was not, in whole or in part, 
caused by any violation of the terms of his contract 
of employment, as expressed in the rules of the road 
assented to by him. 

This establishes the defendant's liability. It is 
enough that there was evidence in support of these 
several findings sufficient to justify each. It is not a 


question of the weight of evidence, or whether the 
verdict ought not to be set aside on a motion for a new 
trial. When the question is raised by exceptions, the 
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only inquiry is, whether there is any evidence proper 
to submnit to the jury as having a tendency to sup- 
port the legal propositions which charge the defend- 
ant with liability. Forsyth v. Hooper, 11 Allen, 419. 

The rule of law which exempts the master from re- 
sponsibility to the servant for injuries received from 
the ordinary risks of his employment, including the 
negligence of his fellow-servants, does not excuse the 
employer from the exercise of ordinary care in supply- 
ing and maintaining suitable instrumentalities for the 
performance of the work required. One who enters 
the employment of another has a right to count on this 
duty, and is not required to assume the risks of the 
master’s negligence in this respect. The fact that itis 
a duty which must always be discharged when the 
employer is a corporation, by officers and agents, does 
not relieve the corporation from the obligation. The 
agents who are charged with the duty of supplying 
safe machinery are not, in the true sense of the rule 
relied on, to be regarded as fellow-servants of those 
who are engaged in operating it. They are charged 
with the master’s duty to his servant. They are em- 
ployed in distinct and independent departments of 
service, and there is no difficulty in distinguishing 
them, even when the same person renders service by 
turns in each, as the convenience of the employer may 
require. In one, the master cannot escape the conse- 
quences of the agent’s negligence if the servant is 
injured, in the other, he may. 

There was no error in refusing to instruct the jury 
as specifically requested. The first ruling asked would 
absolve the defendant from any duty to the plaintiff, 
in case of his violation of any rule which he had 
agreed to observe. Such violation would perhaps jus- 
tify the defendant in putting an end to the relation, 
if it saw fit. But until so terminated, the defendant 
must be held to the legal responsibilities assumed. 

The second instruction asked, as to the effect of the 
rules referred to, in imposing the sole responsibility 
upon the plaintiff, was not warranted by their true 
meaning. Rule 28 clearly refers to accidents on the 
road which would make it unsafe to proceed; and 
Rule 42 imposes upon the engineer the duty of seeing 
that his engine isin good working order. The jury 
were told that the first of these rules did not relieve 
the defendant from responsibility for internal and in- 
visible defects in the boiler, and that the last would 
not preclude the plaintiff from recovering, unless the 
injury complained of was occasioned, in whole or in 
part, by such violation; but that, if the plaintiff knew, 
or had reasonable eause to believe, the engine to be 
unsafe, he could not recover. 

As to the third, fifth and sixth rulings asked, it 
is plain that the plaintiff’s knowledge that the en- 
gine was not in good working order, and was to some 
extent defective, is not conclusive evidence of want of 
due care on his part. It was for the jury to consider 
the question of the alleged contributory negligence of 
the plaintiff; and they were told that if the plaintiff 
ran the engine when it was not in good working order, 
knowing it, and knowing that its condition was a sign 
of the defect which caused the explosion by which he 
was injured, or when, as a competent engineer, he 
ought to have known it, he could not recover. The 
fact that it was in violation of an express rule is not 
material, unless such violation was a direct cause of 
the injury. Clarke v. Holmes, 7 H. & N. 937. 

The fourth and seventh requests, so far as they differ 
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poration is equally chargeable, whether the negligence 
was in originally failing to provide, or in afterward 
failing to keep, its machinery in safe condition. The 
duty is essentially the same, and no sound distinction 
can be established in favor of the defendant on this 
ground ; and for the rest, the question was not whether 
the officers named knew, or might have known, of the 
defect, or of the incompetency of those who had 
charge of the repairs, but whether the corporation in 
any part of its organization, by any of its agents, or for 
want of agents, failed to exercise due care to prevent 
injury to the plaintiff from defects in the instrument 
furnished for his use. 

The ninth and tenth instructions asked assume that 
the plaintiff’s injury was caused by the incompetency 
of fellow-servants. But the action is for failing in the 
exercise of ordinary care to provide a suitable engine 
for his use in the work required. This involves an in- 
quiry into the existence and character of the defect, 
the sufficiency of the means employed for its discovery 
and removal, the duties required of those charged 
with the work of providing and keeping in safe work- 
ing order the motive power of the road, and the fidel- 
ity with which these duties were discharged. This all 
concerns the obligations imposed upon the master, 
and the jury may have found for the plaintiff without 
regard to the competency or incompetency, the care 
or the negligence, of the officers named. The instruc- 
tions given were all that were required. Exceptions 
overruled. — Am. Law Times. 


+e 
COURT OF APPEALS ABSTRACT. 
AGENCY. 


Plaintiffs’ testator was the owner of certain real 
estate in the city of New York, he authorized defend- 
ant as his agent to sell it. Defendant entered into a 
contract to sell the same for $17,000, and advised his 
principal of the sale. The next day other parties 
wished to purchase the property and he entered into 
negotiations for a sale to them which resulted in his 
giving a contract in his own name as vendor for $26,000. 
He then got an assignment of the first contract and got 
his principal to deed direct to the parties with whom 
he had contracted, representing that the purchaser 
under the first contract had assigned to them. He did 
not communicate to his principal the price to be paid 
under the second contract. He received $26,000, and 
accounted to his principal for only $17,000. Plaintiffs 
brought this action to recover the residue. Held, that 
assuming the first sale to have been in good faith, the 
defendant could not rightfully appropriate the ad- 
vance, but that plaintiffs were entitled to the benefit 
thereof. Buin et al., ex’rs, etc., v. Brown. Opinion by 
Rapallo, J. 











BROKER. 


For sale of real estate: commissions.—This action 
was brought by plaintiff, a real estate broker, to re- 
cover commissions alleged to be due under a contract 
with defendant for procuring a purchaser for certain 
premises owned by defendant. It appeared that de- 
fendant agreed with plaintiff that if a sale was ef- 
fected through the agency of plaintiff or of any other 
person, plaintiff was to receive a stipulated commis- 
sion. Plaintiff advertised the property and endeay- 
ored to sell it to different parties, among others to a 
church society. Defendant entered into a parol con- 
tract with the society for the sale of the property, and 





from the instructions given, were deficient. The cor- 





he informed plaintiff that he had sold the property to. 
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the church. When plaintiff demanded his commis- 
sions of defendant the latter refused to pay, claiming 
that he had withdrawn the property from the market. 
When this action was commenced no contract in writ- 
ing had been made, and no part of the purchase- 
money had been paid. The sale was afterward con- 
summated and the property was conveyed to the 
society. At the close of the plaintiff’s case defend- 
ant’s counsel moved for a nonsuit on the ground that 
plaintiff could not recover unless a contract of sale 
had been executed, or some note or memorandum 
thereof in writing made before the commencement ef 
this action, and that there was no evidence that a sale 
had been made, or that there was any note or memo- 
randum in writing of any contract of sale. This mo- 
tion was denied. Held, no error; that plaintiff was 
entitled to his commissions upon the production of a 
purchaser, ready and willing to purchase upon defend- 
ant’s terms, a'though defendant was unable or refused 
to consummate the contract; that the parol contract 
was prima facie evidence that such a purchaser had 
been produced; that defendant not having based his 
refusal to pay upon the ground that the parol contract 
was invalid, but on the ground of the withdrawal of 
the property, could not thus shield himself from lia- 
bility. Mooney v. Elder. Opinion by Grover, J. 


CONTRACT. 


For sale and purchase of gold: statute of frauds: 
New York Gold Exchange.— This action was brought 
te recover damages for the alleged breach of a con- 
tract for the sale of $40,000 in gold coin. The defense 
was the statute of frauds. It appeared that defendant 
entered into a parol contract to purchase of plaintiff 
$40,000 of gold for $50,000 currency; both parties were 
members of the New York Gold Exchange. The con- 
stitution and by-laws of that association provided, 
that the officers of the New York Gold Exchange Bank, 
unless otherwise expressed, were to be the agents of 
both parties for the consummation of the contracts of 
members, and such contracts were to be performed the 
next day at a specified hour. Upon the next day, be- 
fore the hour specified, plaintiff received from defend- 
ant a paper subscribed by the latter and directed to 
the cashier of said bank, advising that defendant 
would settle through the clearing department with 
plaintiff, ‘“‘ $57,000 currency for $49,000 gold,” on the 
margin were the words, “‘ receive gold.” Plaintiff de- 
livered a similar paper subscribed by him, save that 
currency and gold were transposed, and upon the mar- 
gin was “deliver gold.’ Held, that the two papers 
were to be construed together, and also in the Jight of 
the constitution and by-laws, and that so construed 
there was a sufficient memorandum of the contract to 
meet the requirements of the statute of frauds, and 
that defendant was liable thereon. Also held, that in 
an action upon a gold contract between members of 
the New York Gold Exchange, its constitution sub- 
scribed by them, and the by-laws made by the mem- 
bers, are competent evidence, and the provisions 
thereof prescribing the mode of performing such con- 
tract between members for this purpose becomes part 
of the contract. 

When gold is the subject of a contract of sale, it is 
not regarded as money but as a commodity, and a con- 
tract for the sale thereof exceeding $50 is within the 
statute of frauds, and to be valid must be made in 
compliance therewith (2 R. 8S. 136, §3). Peabody v. 
Speyers. Opinion by Grover, J: 








DURESS OF PROPERTY. 


This action was brought to recover back moneys al- 
leged to have been extorted by defendants from plain- 
tiffs by duress of the latter’s goods. It appeared that 
the defendants received a quantity of whisky from 
the plaintiffs to sell on com mission, for receiving, car- 
ing for, and selling the property, defendants were to 
charge a commission of two and one-half per cent on 
the sales. They sold a portion of the whisky, a por- 
tion of it was sold by plaintiffs’ agent, and a portion 
remained unsold, plaintiffs demanded this and defend- 
ants refused to deliver it, claiming a lien thereon for 
the full amount of their commissions and on that por- 
tion sold by plaintiffs’ agent. Plaintiffs paid the claim 
(under protest) in order to obtain the whisky. The 
case was tried before a referee who found that plain- 
tiffs were entitled to judgment for the whole amount 
so paid, and defendants excepted. Held, that plaintiffs 
could not rescind the contract and take the property 
without paying for the service already rendered by the 
defendants, which, in the absence of a contract or usage 
fixing it, was as in other cases what the services were 
fairly worth; that the burden of showing that they did 
not owe the money paid, but that it was extorted from 
them unjustly was upon the plaintiffs, and that the 
exception to the conclusion of the referee, as to the 
amount due, sufficiently raised the question, and that 
as it appeared that defendants were entitled to, at least, 
a portion of their claim the finding waserror. Briggs 
etal. v. Boyd et al. Opinion by Grover, J. 


ESTOPPEL. 


Petition for local improvement: when petitioner not 
estopped from contesting assessment.—The petitioner 
was the owner of property fronting on a street in the 
city of Brooklyn, which was paved with cobble-stone 
pavement; he signed a petition asking for the repaving 
of said street with Nicholson pavement, which was 
presented to the board of water and sewerage commis- 
sioners. lt appeared that a majority of the property 
owners fronting on said street did not joinin the ap- 
plication as required by the act of 1870 (§2, chapter 652, 
Laws of 1870). The street was repaved and an assessment 
was madetherefor. Held, that the petitioner was not 
estopped, by his signing the petition for repaving, from 
questioning the authority of the board, and moving to 
set aside the assessment, that he had a right to rely 
upon a performance of its duty by the board, which 
required it, before basing any action upon the petition, 
to ascertain whether a sufficient number had signed to 
confer jurisdiction. (Affirming decision of General 
Term, 1 N.Y. Sup. 427.) In re Petition of Sharp. Opin- 
ion by Grover, J. 

EXECUTION. 

Limitation of time to issue.— Defendant moved to 
have an execution herein set aside, on the ground that 
more than five years had elapsed after the judgment 
had been entered, before the execution was issued. 
Defendant appealed from the judgment and the Gen- 
eral Term reversed it and granted a new trial; the order 
of the General Term was reversed on appeal to this 
court and the original judgment affirmed. More than 
five years had elapsed between the orders of reversal 
and affirmance, before the issuing of the execution; 
omitting this period, the five years had not expired. 
Held, that the provision of section 264 of the Code, 
limiting the time within which an execution may issue, 
as, of course, to five years, applies to a case where a 
right to issue has continued during that time ; that the 
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time which elapsed between the reversal and the resto- 
ration of the judgment in this case, is not to be reck- 
oned as any portion of the five years. 

An order denying a motion to set aside an execution 
is not reviewabie in this court. Underwood v. Green. 
Opinion by Andrews, J. 

FRAUD. 

Statute of: change of possession on sale: evidence. — 
This action was brought to recover damages for the 
alleged conversion of a mare purchased by plaintiff of 
C. Defendant T. justified under a judgment and 
execution in favor of defendant A., which was placed 
in his hands as constable, by virtue of which he levied 
upon the mare then in the actual possession of C. 
Plaintiff testified he purchased the mare of C., paying 
a good consideration for her, that she was delivered to 
him, and he had her in his actual possession for a year, 
that she was kept for him for about a year by a third 
person, and that he then returned her to C., to be kept 
for him. Defendants made various offers on the trial 
to prove declarations of C., after the mare was returned 
to him, as to his title and his interest in disposing of 
her. These were excluded under objection and de- 
fendants excepted. Defendants asked to go to the jury 
on the question of fraud, but the court declined to 
submit any question to the jury, save that of damages; 
to which defendant excepted. Held, error; that the 
question of fraud was one of fact for the jury, and 
should not have been passed upon by the court as a 
question of law. 

Also held, that the declarations of C., after regaining 
and while in possession of the mare, were not compe- 
tent against plaintiff. 

The statute of frauds (2 R. S. 136, §5) is imperative 
that a sale of chattels must be accompanied by a con- 
tinued change of possession to avoid the presumption 
of fraud, although the sale is accompanied by immedi- 
ate delivery, and followed by an actual change of pos- 
session, yet, if thereafter, however long may be the 
interval, it comes again into the possession of the 
vendor by the act or with the vendee’s knowledge and 
assent, with no intermediate change of title, the pre- 
sumption of fraud arises, and it devolves upon the 
vendee to show that the transaction was in good faith 
and without intent to defraud. The length of time 
between the sale and the comingagain of the chattel 
into the vendor’s possession is not material, except as 
a circumstance to be considered by the jury on the 
issue of good faith and absence of intent to defraud. 
Tilson v. Terwilliger et al. Opinion by Folger, J. 

SHERIFF — ATTORNEY. 

Poundage of sheriff: when attorney liable for sheriff's 
fees.—Plaintiff, the sheriff of Monroe county, brought 
this action to recover poundage upon an execution is- 
sued on a judgment by defendant, who is an attorney. 
Plaintiff levied upon property sufficient to satisfy the 
execution. The judgment was afterward modified 
and plaintiff collected the amount of the judgment as 
modified and received his fees thereon; he now seeks 
to recover the difference between the amount of fees 
collected by him and the amount he would have col- 
lected if the judgment originally rendered had not been 
modified. Held, that plaintiff was not entitled to fees 
on the whole sum directed to be collected, but only on 
the sum actually collected. That a sheriffs poundage 
is in the nature of commissions and upon a money 
execution he is not entitled thereto until the money is 
collected, and his commissions are to be measured by 





the sum realized, except where, after a levy, he is pre- 
vented from fully executing the writ by the act and 
interference of the party in whose favor it is issued. 

Anattorney issuing an execution upon a judgment 
is liable to the sheriff for his fees thereon. Campbell v. 
Cothran. Opinion by Andrews, J. 


WILL. 

This was an action of ejectment brought by one of 
the heirs of F. V., to recover her proportion of a cer- 
tain piece of woodland. It appeared that A. V., the 
defendant, was the son of F. V., and claimed title to 
the land in suit under a devise in the will of F. V., 
which was as follows: ‘I give and devise to my son 
Abraham the farm on which I now live and cultivate, 

* * * * and the meadow and woodland attached 
to it, together with the messuages thereon.” The testa- 
tor owned two farms, one the homestead and the other 
occupied by his sons; a piece of woodland was em- 
braced within the boundaries of the homestead farm. 
The testator owned another piece of woodland, the land 
in suit, a short distance from the farm and connected 
with it by a private way over intervening land, which 
privilege had been procured for that express purpose, 
and it had always been used with the farm to supply it 
with fuel and fences. About one and three-fourths 
acres of this lot was cleared and a small house erected 
thereon. Held, that this piece of woodland was included 
in the devise and passed to the defendant, A. V. Also 
held, that when atestator’s intent is to be ascertained 
from the language of his will alone, or from the language 
and surrounding circumstances, about which there is 
no dispute, a question of law for the determination of 
the court alone is presented. Underhill et al. v. Van- 
dervoort, impleaded, etc. Opinion by Rapallo, J. 


———__ — > « ——_—_ 
UNITED STATES SUPREME COURT ABSTRACT. 


The following decisions were announced in the Su- 
preme Court of the United States on the 23d inst. : 


BANKRUPTCY. 

Mayo et al. v. Fritton; writ of error to the Supreme 
Court of Pennsylvania.— The property of the bank- 
rupt having been sold under a mortgage, there re- 
mained a surplus after satisfying the mortgage. The 
assignee appeared before the auditor, who was directed 
to distribute the fund, and claimed it, and audited the 
claims of the other lien creditors. Justice Hunt de- 
livered the opinion, holding that by his voluntary ap- 
pearance and submission to the order of the State 
court, referring it to the auditor for distribution, he 
did not raise the question of the exclusive jurisdiction 
of the bankrupt court over the surplus in controversy; 
also, that to render a coufession of judgment by a 
bankrupt void under the 35th section of the bankrupt 
law, the plaintiff in the judgment must have had 
knowledge of the insolvency of the bankrupt. Af- 
firmed. 

DEPOSITION. 

Doane et al. v. Glenn et al.; writ of error to the Su- 
preme Court of Colorado Territory: a replevin suit.— 
The only question decided was as to the refusal of the 
court to admit a deposition. Justice Swayne delivered 
the opinion, holding that where the only objections to 
a deposition are such as relate to irregularity in taking 
and not to the competency of the evidence, it is too 
late to raise such objections. When raised for the first 
time on trial, it should have been taken on motion to 
suppress before the jury was sworn. Reversed. : 
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DISTILLER’S BOND. 

Clinkinbeard et al. v. The United States; error to the 
Circuit Court of the United States for the Southern 
District of Ohio; suit on a distiller’s bond for failure 
to pay a special assessment for defenses made by asses- 
sor.— Justice Bradley delivered the opinion, holding 
that it was competent for defendant to show that his 
distillery was stopped by accident, and also by a vol- 
untary delivery of the key to the proper officer for 
eight days after the time at which the assessment was 
made; also, that in a suit on assessor’s bond it is not 
necessary to show an appeal to the commissioner to 
let in a valid defense. Reversed. 


JURISDICTION. 


Stickney, assignee, v. Wilt; appeal from the Circuit 
Court of the United States for the Southern District 
of Ohio.— Justice Clifford delivered the opinion, hold- 
ing that a petition of the assignee filed in the District 
Court to have the lien of defendant’s mortgage on 
bankrupt set aside and held void, was a bill in chan- 
cery in that court, and that the decree of that court 
could only be reviewed by appeal as provided in the 
eighth section of the bankrupt law; that therefore the 
Cireuit Court had no right to review that decree in 
any other manner than by such appeal, and had no ju- 
risdiction under the second section of the act, by peti- 
tion or otherwise. Decree of the Circuit Court hold- 
ing that it had, reversed. 


MARINE INSURANCE. 


. L. Hearne v. The New England Mutual Marine In- 
surance Company; appeal from the Circuit Court for 
the District of Massachusetts.—This was a bill to reform 
a policy of insurance on the bark Maria Henry, char- 
tered to go from Liverpool to Cuba and load for Europe 
via Falmouth, for orders where to discharge. On this 
representation the policy of insurance was issued, ‘‘ At 
and from Liverpool to a port in Cuba, and at and 
thence to port of advice and discharge in Europe.” 
This policy was accepted without objection by the 
insured. The bark touched at two ports in Cuba and 
was subsequently lost. The company treated the use 
of two ports as a deviation of the contract and declin- 
ed payment ofthe insurance. Evidence of a usage in 
the trade allowing a vessel to use two ports in Cuba 
was offered and rejected and judgment was given for 
the company. This judgment is here affirmed, the 
Court holding that such evidence was not admissible 
to vary a contract. Mr. Justice Swayne delivered the 
opinion. 

2. The Equitable Safety Insurance Compang v. Hearne ; 
appeal from the Circuit Court of the United States for 
the District of Massachusetts: bill to reform policy of 
insurance bought after loss.—Justice Swayne delivered 
the opinion, holding that the correspondence pending 
the insurance showed that both parties contemplated 
a voyage from Liverpool to Cuba, with liberty to a 
port of discharge and a port of loading in that island, 
and that as the policy described a voyage which did 
not allow of a visit to two ports in Cuba, it must be 
reformed. Decree below affirmed. 

NAVIGABLE RIVER. 

The United States v. The Steamer Monticello ; appeal 
from the Circuit Court for the Eastern District of 
Wisconsin.—The question for decision in this case 
was whether the Fox River in Wisconsin was a navi- 
gable water of the United States, and it is held to 
be such, applying the doctrine laid down by this 








court in the case of The Daniel Ball, 10 Wallace, 
that those rivers must be regarded as navigable in law 
which are navigable in fact, being used or susceptible of 
being used in ordinary condition as highways for com- 
merce over which trade and travel are or may be con- 
ducted in the customary modes of trade and travel on 
water, and as a navigable water of the United States 
when it forms by itself or by itsconnections with other 
waters a continued highway over which commerce is 
or may be carried on with other States or foreign coun- 
tries in the customary modes, etc. A steamboat navi- 
gating that river is therefore subject to the laws which 
require that a license shall be taken out and other laws 
of Congress complied with. Reversed. Opinion by 
Mr. Justice Davis. 
STALE CLAIM — LACHES. 

Marsh v. Whitmore; appeal from the Circuit Court 
of the United States for the District of Maine. Plain- 
tiff placed in the hands of defendant certain rail- 
road bonds of little market value, and notes as 
security for indebtedness and liability. Defendant 
sold the bonds at public auction and bought part of 
them himself.— Justice Field delivered the opinion, 
holding that as they were sold at a fair price, and as 
the plaintiff knew of the sale and took no steps to 
avoid it until more than ten years afterward, when the 
bonds had become valuable, he cannot now hold de- 
fendant responsible. Affirmed. 





UNITED STATES SUPREME COURT AB- 
STRACT.* 
APPEAL. 

1. Bond.— Under the eleventh section of the act of 
June 1, 1872, “‘to further the administration of jus- 
tice”’ (and which allows any person desiring to have a 
judgment, decree, or order, etc., reviewed on error or 
appeal, and to stay proceedings during the pendency 
of such writ of error or appeal, to “‘ give the security 
required by law therefor within sixty days after the 
rendition of such judgment, decree, or order,” etc.), 
it is not necessary to make it a supersedeas that the 
writ of error be served as was required by the twenty- 
third section of the judiciary act, or the supersedeas 
bond be filed, within ten days (Sundays excepted) after 
the rendering of the judgment complained of. The 
supersedeas bond may be executed within sixty days 
after the rendition of the judgment, and the writ may 
be served at any time before or simultaneous with the 
filing of the bond. Telegraph Co. v. Eyser. 

2. Confederate money: judgment in State court. — 
Where the judgment of a State court was annulled by 
the decree of a court of the same State, on the ground 
that the notes on which the judgment was rendered 
were given for a loan of confederate money, and that 
the transaction which resulted in the acquisition of 
the notes were had between enemies during the late 
civil war, in violation of the proclamation of the pres- 
ident forbidding commercial intercourse with the 
enemy, this court cannot review the ruling in these 
particulars. It conflicts with no part of the constitu- 
tion, laws or treaties of the United States, and pres- 
ents no federal question. St v. Williams. 

BANKRUPTCY. 

Appeal.— When, after opposition by a creditor to 
the discharge of a petitioner in bankruptcy, the Dis- 
trict Court discharges him, and the opposing creditor 


* From advanced sheets of 19 Wallace. 
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files in the Circuit Court a ‘‘ petition of appeal,’’—a 
petition setting forth the application for the benefit of 
the bankrupt act, the opposition, and the discharge, 
and praying the Circuit Court for a reversal of the 
orders of discharge of the District Court — such “ pe- 
tition of appeal’’ must be regarded as being a petition 
for review under the first clause of the second section 
of the bankrupt act, which gives the Circuit Courts a 
general superintendence and jurisdiction of all cases 
and questions arising under the act; and on an affirm- 
ance by the Circuit Court of the decree of discharge 
by the District Cuurt, no appeal lies to this court, 
though the debt of the opposing creditor discharged 
be more than $2,000. Coit vy. Robinson. 

CONFEDERATE NOTES. 


1. Contracts, when payable in.— Notes issued by the 
confederate government having become the currency 
in which contracts were made and business conducted 
in the insurrectionary States, during the recent civil 
war, and such notes having been designated by general 
custom as notes for so many “ dollars,’’ parol evidence 
is admissible, where suitis brought * * * to enforce 
a contract payable in “ dollars,’’ and made during the 
war, to prove—the above condition of things being 
first shown —that the term “ dollars’’ as used in the 
contract meant, in fact, confederate notes. In the 
absence of such evidence the presumption of law 
would be that by the term “ dollars,’’ the lawful cur- 
rency of the United States was intended. Thorrington 
v. Smith, 8 Wall. 1, explained. Atlantic, etc., R. R. Co. 
v. National Bank. 

2. Legislutive enactment.—The ordinance of North 
Carolina of 1865 declared that all existing contracts 
solvable in money, whether under seal or not, made 
after the depreciation of confederate currency, before 
the lst day of May, 1865, and then unfulfilled (except 
official bonds, and penal bonds payable to the State), 
should “‘ be deemed to have been made with the under- 
standing that they were solvable in money of the value 
of the said currency;”’ but at the same time provided 
that it should be *“‘ competent for either of the parties 
to show, by parol or other relevant testimony, what 
the understanding was in regard to the kind of cur- 
rency in which the same were solvable,” and that in 
such case “the true understanding” should regulate 
the value of the contract. Held, that the understand- 
ing of the parties might be shown from the nature of 
the transaction, and the attendant circumstances, as 
satisfactorily as from the language used; and particu- 
larly that it might be shown from the length of time 
during which the contracts had to run before matur- 
ing; and that accordingly when bonds of a railroad 
company were issued in May, 1862, payable at dates 
varying from seven to thirteen years afterward, the 
inference was justified that the company intended at 
the time of issuing them, that the bonds should be 
paid in lawful money instead of confederate notes. Ib. 

8. Interest on bonds,—The interest payable on a 
bond, issued as above mentioned, follows the charac- 
ter of the principal, and is payable in like currency. Ib. 

CONTEMPT OF COURT. 

1. Power of courts. —The act of congress of March 
2d, 1831, entitled ‘‘ An act declaratory of the law con- 
cerning contempts of court,” limits the power of the 
Circuit and District Courts of the United States to 
three classes of cases; 1st, where there has been mis- 
behavior of a person in the presence of the courts, or 
so near thereto as ta obstruct the administration of 


justice; 2d, where there has been misbehavior of any 
officer of the courts in his official transactions; and 3d, 
where there has been disobedience or resistance by any 
officer, party, juror, witness, or other person, to any 
lawful writ, process, order, rule, decree or command of 
the courts. The seventeenth section of the Judiciary 
Act of 1789, in prescribing fine or imprisonment as the 
punishment which may be inflicted by the courts of the 
United States for contempts, operates as a limitation 
upon the manner in which their power in this respect 
may be exercised, and is a negation of all other modes 
of punishment. Ez parte Robinson. 

2. Disbarment of attorney.—The power to disbar an 
attorney can only be exercised where there has been 
such conduct on the part of the party complained of 
as shows him to be unfit to be a member of the profes- 
sion; and before judgment disbarring him can be ren- 
dered he should have notice of the grounds of com- 
plaint against him, and ample opportunity of explana- 
tion and defense. Mandamus is the appropriate remedy 
to restore an attorney disbarred, where the court 
below has exceeded its jurisdiction in the matter. Ib. 


CRIMINAL LAW. 


Assault wpon high seas.—Under the act of March 3d, 
1825, section 22, by which an assault on a person upon 
the high seas with a dangerous weapon is made an 
offense against the United States, and the trial of the 
offense is to be ‘‘in the district where the offender is 
apprehended, or into which he may first be brought,” 
a person is triable in the Southern District of New 
York who, on a vessel owned by citizens of the United 
States, has committed on the high seas the offense 
specified; has been then put in irons for safe-keeping; 
has, on the arrival of the vessel at anchorage at the 
lower quarantine in the Eastern District of New York, 

. been delivered to officers of the State of New York, in 
order that he may be forthcoming, etc.; and has been 
by them carried into the Southern District and there 
delivered to the marshal ef the United States for that 
district, to whom a warrant to apprehend and bring 
him to justice was first issued. United Statesv. Arwo. 

LIFE INSURANCE. 


1. Construction of policy.— Where two persons were 
driving sulkies in competition alongside of each other 
at a horse-race for money— which sort of race was 
made illegal by statute—and on a collision ensuing, 
one jumped to the ground from his sulky, and was 
clear from his sulky, harness and reins, on his feet, and 
uninjured, and instantly spoke to his horse to stop, 
and then started forward to get hold of the reins, which 
were hanging across the axletree; and when ahold of, 
or attempting to get hold of them, was killed by getting 
tangled in them, falling down and being dragged 
against a stone. Held, ona suit upon a policy of insur- 
ance on the life of the person killed, which made it a 
condition of paying the sum assured that the contract 
should not extend to a case of death caused by “ duel- 
ling, fighting or other breach of the law on the part of 
the assured, or by his willfully expasing himself to any 
unnecessary danger or peril’? —that this death was 
within the condition; and that the leap from the sulky 
and securing the reins, and the subsequent fall and in- 
jury, were so close and immediate in their relation to 
the racing, and all so manifestly part of one continu- 
ous transaction, that it could not be said that there 
was a new and controlling influence to which the dis- 
aster should be attributed. Insurance Co. v. Seaver. 





2. Charge to jury.—On @ suit for the insurance: 
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money on such a policy as the one above mentioned, 
and where the language of the condition was the matter 
referred to by the court, it was error to tell the jury 
that they were to consider “‘ how ordinary people in the 
part of the country where the insured reside, in view 
of the state of things then existing — the frequency of 
such races, and the way in which such matches are 
usually regulated — would naturally understand such 
language, whether as precluding such driving or not.” 
i MARINE INSURANCE. 

Total loss. —(1.) The cases in reference to the line 
of distinction between a total and a partial marine 
loss examined, and the principle announced that it is 
not necessary to a total loss that there should be an 
absolute extinction or destruction of the thing insured, 
so that nothing of it can be delivered at the point of 
destination. (2.) A destruction in specie, so that while 
some of its component elements or parts may remain, 
while the thing which was insured, in the character or 
description by which it was insured is destroyed, is a 
total loss. (3.) Hence, where machinery was insured, 
to wit, the parts of a sugar-packing machine, and no 
part of the same was delivered in a condition capable 
of use, it is a total loss, though more than half the 
pieces in number and value may be delivered, and 
would have some value as old iron. Insurance Co. v. 
Fogarty. 

MORTGAGE. 

Crops.— Although an instrument which purports to 
mortgage a crop the seed of which has not yet been 
sown, cannot at the time operate as a mortgage of the 
crop, yet when the seed of the crop intended to be 
mortgaged has been sown and the crop grows, a lien 
attaches. Accordingly, where a lease of a cotton plan- 
tation, made in January, 1867, in order to secure the 
rent, mortgaged the crop of that year, held, that al- 
though the seed of that crop had not yet been sown, a 
purchaser of the land at sheriff's sale could charge as 
trustee of it for him, a person to whom the tenant 
had transferred the crop, after it had grown and was 
gathered, such purchaser having taken with notice of 
the landlord’s mortgage. Butt v. Ellett. 

OFFICE. 

Power of legislature: college professor.— Where in a 
university of learning, belonging to the State, and 
which the State was im the habit of governing through 
curators appointed by itself (such as the University of 
Missouri), a person was appointed by the curators a 
professor and librarian, for six years from the date of 
his appointment, ** subject to law,” held, that the legis- 
lature could vacate his office, appoint new curators, and 
without fault on the part of the professor assigned, 
order a new election of a professor to the same profes- 
sorship, and of a librarian, before the expiration of the 
six years. Head v. University. 


POWER OF ATTORNEY. 

Sale of real property.— A power of attorney.to sell 
and convey real property, given by a husband and wife, 
in general terms, without any provision against a sale 
of the interest of either separately, or other circum- 
stance restraining the authority of the attorney in 
that respect, authorizes a conveyance by the attorney 
of the interest of the husband by a deed executed in 
his name alone. Holladay v. Daily. 


PUBLIC LANDS. 
Cutting timber: Indians.—(1.) Timber standing on 
lands occupied by the Indians cannot be’ cut by them 
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for the purpose of sale alone; though when it is in 
their possession, having been cut for the course of im- 
proving the land — that is to say, better adapting it to 
convenient occupation —in other words, when the tim- 
ber has been cut incidentally to the improvement, and 
not cut tor the purpose of getting and selling it — there 
is no restriction on the sale of it. (2.) The Indians 
having only a right of occupancy in the lands, the pre- 
sumption is against their authority to cut and sell the 
timber. Every purchaser from them is charged with 
notice of this presumption. To maintain his title it is 
incumbent on him to show that the timber was right- 
fully severed from the land. (3.) The United States 
may maintain an action for unlawfully cutting and 
carrying away timber from the publiclands. United 
States v. Cook. 
RAILROAD AID FROM TOWNS. 

1. Constitutionality of statute.— There is nothing in 
the constitution of Michigan (established A. D. 1850, 
and which ordains among other things that — 

*“No person shall be deprived of property without 
due process of law. The credit of the State shall not 
be granted in aid of any person, association, or corpo- 
ration. The State shali not be a party to or interested 
in any work of internal improvement”) which makes 
void the act of the legislature of that State, passed 
March 22, 1869, and by which it was enacted — 

“That it shall be lawful for any township or city to 
pledge its aid to any railroad company now chartered, 
organized, or that may hereafter be organized under 
or by virtue of the laws of the State of Michigan, in 
the construction of its road, by loan or donation, with 
or without conditions, for such sum or sums, not ex- 
ceeding ten per centum of the assessed valuation then 
last made of the real and personal property in such 
township or city, as a majority of the electors of such 
township or city voting shall, at a meeting or meetings 
to be called for that purpose, determine.” Township 
of Pine Grove v. Talcott. 

2. Decision of State courts.—The decisions of the 
highest court of the State to the contrary will not be 
respected by this court when such decisions are not 
satisfactory to the minds of the judges here, and when 
the matter in issue is bonds issued in negotiable form 
by a township of that State, and paid in the hands of 
a citizen of another State or a foreigner, bona fide and 
for value paid. Ib. 

3. Negotiable bonds.— Questions relating to bonds 
issued in a negotiable form, under such an act, involve 
questions relating to commercial securities; and 
whether under the constitution of the State such se- 


“ecurities are valid or void, belongs to the domain of 


general jurisprudence. County of Otoe v. Railroad 
Company, 16 Wall. 667, and Alcott v. Supervisors, id. 
678, affirmed. Ib. 

REMOVAL OF CAUSE. 


When cause may be removed.—The act of congress 
of March 2, 1867, under which a removal may be had 
of causes from a State to a federal court, only author- 
izes a removal where an application is made before 
final judgment in the court of original jurisdiction 
where the suit is brought. It does not authorize a re- 
moval after an appeal has been taken from such judg- 
ment of the court of original jurisdiction to the Su- 
preme Court of the State. Stevenson v. Williams. 

REGULATION OF COMMERCE. 


1. Act of congress of June 15, 1866.— The act of con- 
gress of June 15; 1866, authorizing every railroad com- 
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pany in the United States, whose road was operated by 
steam, and its successors and assigns, to carry upon 
and over its road, boats, bridges, and ferries all passen- 
gers, troops, government supplies, mails, freight, and 
property, on their way from one State to another State, 
and to receive compensation therefor, and to connect 
with roads of other States so far as to form continu- 
ous lines for the transportation of the same to their 
place of destination; and the act of July 25, 1866, au- 
thorizing the construction of certain bridges over the 
Mississippi river, and among others a bridge connect- 
ing Dubuque with Dunleith, in the State of Illinois, 
and providing that the bridges, when constructed, 
should be free for the crossing of all trains of rail- 
roads terminating on either side of the river, for rea- 
sonable compensation, were designed to remove tram- 
mels upon transportation between different States, in- 
terposed by State enactments or by existing laws of 
congress, and were not intended to interfere with pri- 
vate contracts and annul such as had been made on the 
basis of existing legislation and existing means of in- 
terstate communication. Railroad Co. v. Richmond. 

2. Powers of congress.— The power to regulate com- 
merce among the several States was vested in congress 
in order to secure equality and freedom in commercial 
intercourse against discriminating State legislation; 
it was not intended that the power should be exercised 
so as to interfere with private contracts not designed 
at the time they were made to create impediments to 
such intercourse. Ib. 

38. Contracts.— Accordingly, a contract between a 
railroad company and an elevator company, that the 
latter company, in consideration of erecting and using 
for that purpose an elevator, should have for a pre- 
scribed term the handling, at a stipulated price, of all 
grain brought by the railroad company in its cars to 
the city of Dubuque, on the Mississippi river, to be 
transmitted to a place beyond, did not cease to be valid 
and binding upon the parties because afterward, by 
the construction of a railroad bridge across the Mis- 
sissippi at Dubuque it became unnecessary for the rail- 
road company or its lessee, and a useless expense to it, 
to have the grain brought by it to Dubuque handled 
at that place. The enforcement of the contract after 
the construction of the bridge was not an interference 
with the power of congress to regulate commerce be- 
tween the States. 

SURETYSHIP. 


Bond.— Sureties on a bond for the transportation of 
tobacco from one district to another, in the condition 
of which, the number of boxes and pounds of tobacco 
are given, and the kind of tobacco described, are re- 
sponsible for the delivery, at the proper place, of the 
tobacco, and not the boxes in which it was supposed to 
be, but never was. The fraud of the principal in filling 
the boxes with other substances than tobacco before 
they left his warehouse does not release the sureties 
from this obligation. Nor does the carelessness of the 
inspecting officer, though it made the fraud of the 
principal in the bond easier of accomplishment, release 
the sureties on his transportation bond. Ryan v. 
United States. 

TAXATION OF VESSELS. 


Powers of State.— A State cannot, in order to defray 
the expenses of her quarantine regulations, impose a 
tonnage tax on vessels owned in foreign ports, and 
entering her harbors in pursuitof commerce. Peete v. 
Morgan. 
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CARRIAGE OF GOODS IN SHIPS. 

British shipowners are the carriers of the world, and 
there is nothing wonderful in litigation arising out of a 
certain percentage of the contracts made between them 
and the merchants. But a contribution of six cases to 
one number of our Reports, besides one case as to lia- 
bility for ship supplies, must be regarded as rather ex- 
travagant, and the lawyers ought not to be insensible to 
the benefits conferred on them by the great shipping 
community. In the Court of Queen’s Bench there are 
three cases, two of which — Taylor v. The Liverpool and 
Great Western Steam Company, 43 Law J. Rep. (N. 8.) 
Q. B. 205, and Ashcroft v. The Crow Orchard Colliery 
Company, 43 id. 194— may be noticed. In the first of 
these cases diamonds had been shipped under a bill of 
lading containing the exceptions, ‘thieves, barratry 
of master and mariners.’’ The diamonds were stolen 
on board the ship, either on the voyage, or in port be- 
fore delivery ; but there was no evidence whether they 
were stolen by a passenger, one of the crew, or some 
person from the shore. The court held that the word 
‘thieves’ meant thieves from outside the ship, and 
not members of the crew or passengers. The court de- 
clined to decide whether barratry of master or mariners 
would comprehend theft, because the theft might have 
been committed by a passenger. There was a further 
exception to the liability of the shipowner as regarded 
‘*damage to goods capable of being covered by insur- 
ance,’’ upon which the court held that damage by one 
of the perils insured against was alone intended. 

In the second case, Ashcroft v. The Crow Orchard Col- 
liery Company, a cargo of coal was to be carried under 
a charter-party, ‘‘to be loaded with the usual dispatch 
of the port, or if longer detained to be paid 40s. per day 
demurrage.’’ There was also a memorandum that the 
vessel was to load in the B. or W. docks, by a regula- 
tion of which coal agents were not to have more than 
three vessels loading and to load at the same time. The 
defendants, the shippers, had at the time three vessels 
in loading, and ten charters having priority over that of 
the plaintiff, the shipowner. The fact was unknown to 
the plaintiff. The action was brought to recover thirty 
days’ demurrage. The cases of Kearon v. Pearson, 31 
Law J. Rep. (N. 8.) Exch. 1, and Tapscott v. Balfour, 
42 id. C. P. 16, were confidently relied on by the de- 
fendants. But the court held that the defendants 
were liable to pay for demurrage from the time when 
the vessel was at the port, and was there placed at the 
disposal of the charterer in a condition to receive her 
cargo, the engagement to load with the usual dispatch 
being absolute. This decision may usefully be com- 
pared with that in Tapscott v. Balfour, bécause at first 
sight it runs counter to the case in the Common Pleas. 
There it was held that the lay days did not commence 
till the vessel got into the Wellington dock, and that 
the loss by her being kept outside the dock, and so 
away from the place of loading, by the dock regulations 
fell on the shipowner. The cases, therefore, ure plain- 
ly distinguishable; for in the principal case the delay 
was not really the result of the dock regulations, but 
of the conduct of the charterer. 

Under the head of the Common Pleas there are the 
cross-actions of, Richardson v. Slanton— Stanton v. 
Richardson, 43 Law J. Rep. (N. 8.) C. P. 230, in which 
the Court of Exchequer Chamber affirmed the judg- 
ment of the court below. There the charterer of the 
ship Isle of Wight was entitled to ship wet sugar, and 
had ready a cargo of wet sugar of reasonable quantity. 
When it had been shipped it was found that the vessel 
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was in danger, because her pumps were unable to cope 
with the liquid which drained off the cargo. The cargo 
was and after eight months’ delay the ship 
was rendered fit to carry the cargo. Part of the cargo 
was also damaged. The shipowner sued the charterer 
for not loading or reloading a fit cargo, and the char- 
terer sued the shipowner for not providing a proper 
ship. The court gave judgment in both actions forthe 
charterer. It should be observed that the charter- 
party did not contain the usual stipulation that ‘the 
ship should be tight, staunch, and strong, and every 
way fitted for the voyage at the time of loading the 
cargo.” But the court intimated that this stipula- 
tion only expresses what the law would imply in its 
absence. 

The case of Petrocohino v. Bott, 48 Law J. Rep. (N. 
8.) C. P. 214, turned on the discharge of cargo from 
steamers in the port of London, where the course of a 
business is to unload the cargo at a quay in a dock, and 
for the dock company to put it into lighters for deliv- 
ery to the consignees. The whole cargo was discharged 
on the quay, but one bale was subsequently lost. The 
words in the bill of lading were, “‘to be delivered in 
the like good order and condition from the ship’s deck, 
where the responsibility shall cease.’’ The decision of 
the court was in favor of the shipowner.—Law Journal. 

—_ ->__— 
BOOKS RECEIVED. 


Law of Negligence, by Francis Wharton, LL. D. 
Philadelphia: Kay & Brother, 1874. 

Sedgwick on the Construction of Statutory and Con- 
stitutional Law. Second edition, with numerous 
additional notes, by John Norton Pomeroy, LL. D. 
New York: Baker, Voorhis & Co., 1874. 

Blatchford’s Reports. Vol. XI. Baker, Voorhis & 
Co. 

Principles and Practice of Courts of Justice in Eng- 
land and the United States, by Conway Robinson. 
Vol. VII. Richmond: Woodhouse & Parham, Ran- 
dolph & English, 1874. 

Roscoe’s Criminal Evidence. Seventh edition, with 
notes and references to American cases, by the Hon. 
George Sharswood, LL. D. Philadelphia: T. & J. 
W. Johnson & Co., 1874. 

Snell’s Principles of Equity. Third edition, by John 
Richard Griffith. London: Stevens & Haynes, 1874. 

Fortescue’s De Laudibus Legum Angliw, with trans- 
lation, by Francis Gregor. Notes by Andrew Amos, 
and a Life of the Author, by Lord Clermont. Cin- 
cinnati: Robert Clarke & Co., 1874. 

Indiana Reports. Vol. XLIV. James B. Black, offi- 


cial reporter. Indianapolis. 
North Carolina Reports. Vol. LXXI. Tazewell L. 
Hargrove, attorney-general and reporter. Raleigh. 
Qe 
CORRESPONDENCE. 
Tue GENERAL TERM DECISIONS IN THE COURT OF 
APPEALS. 
New York, November 18, 1874. 


To the Editor of the Albany Law Journal: 

Dear Str— An examination of the record of the 
decisions, by the Court of Appeals, of the causes on 
the second calendar for May, 1874, will reveal some 
singular facts. I send you the following figures, made 
up carefully by myself with a view to ascertaining the 
chances which exist as to the decisions of the General 
Terms in the four departments of this State being 
sustained by the Court of Appeals; 





Of the causes which were placed on this second 
calendar for 1874 there were argued or submit- 


OOD den cicdcidcces obbHbccedduidtiadatis scsdbasd dénbeas 3B 
There came up as follows: 
From the General Term in the — 
First Department........... edeuadesavaketas Gesce ae 
/Second ‘“* seccececs senesescopocacessesenes 23 
Third Se eS A abaahe waateocwvab ucnwaxdiete 21 
Fourth oe “Sseebibbadeds 460bhsédenuekaess 29 
REINS: Bp a 5 8 “131 


The decisions thus far handed down are as follows: 
On appeal from the First Department. 


Judgments and orders affirmed................... 26 
Reversed or modified ...... $o6800én0 Oebceseess aces 23 
RE RIS 6. on sc cccccccesscceccccccnstés 9 

On appeal from the Second Department. 
Judgments and orders affirmed...................+ 12 
Reversed or modified ...... Dh dccccsusteesedsedecése 4 
AB FOR WEAN 0.06.0 ccks cpccccccccesessessoets 7 
23 

On appeal from the Third Department. 
Judgments and orders affirmed..................+ 13 
Reversed or modified ................... dcaneananie 4 
IE 6.04:40.40.6460040+40neecesaneens 4 
21 

On appeal from the Fourth Department. 
Judgments and orders affirmed..................+- 19 
PIES GU TIO 05. os ec cecciccs soseusndaseees 5 
AG POR CMRMRGTEEEES 0occcccs cocccveccccccssdesess 5 
29 


What is the matter with the First Department? 
Yours truly, ** INQUIRER.” 


_—_—_——_>—_——__ 
COURT OF APPEALS DECISIONS. 


The following decisions were announced in the Court 
of Appeals on Tuesday last: 

Judgments affirmed with costs — Hemenway v. Wil- 
son, Wilson v. Maltby, Schenck v. Andrews, Hender- 
son v. Spofford, Deas v. Wandell.— Judgment re- 
versed, new trial granted, costs to abide event — Gould 
v. Bennett, Salter v. The Utica and Black River R. R. 
Co., Churchill v. Onderdonk.—— Judgment reversed 
and new trial granted — Wood v. The People.—— Or- 
ders affirmed with costs —Soverhill vr. Suydam, Goelet 
v. McManus, Knapp v. Conger.—— Order of General 
Term reversed and that of Special Term affirmed with 
oosts— Adriance v. Lagrave, Rinn v. The Astor Fire 
Ins. Co., James Yearance, receiver, etc.—— Order of 
General Term affirmed and judgment absolute for de- 
fendants on stipulation with costs — Wardrop v. Dun- 
lop.—— Order reversed as to Amelia Ann Coulter, and 
judgment and all subsequent proceedings as to her set 
aside with costs, and order affirmed with costs as to 
James E, Coulter— White v. Coulter.—— Ordered, 
that remittitur be amended so as to read that Naylor 
& Co. be allowed and paid $2,410.54 in gold, with inter- 
est in currency from July 14, 1870; $450.34 in currency 
with interest from same date; and that the provision 
for rehearing at the election of Naylor & Co. be 
stricken out—Gurney v. The Atlantic and Great 
Western R. R. Co.— Appeal dismissed with costs — 
Mundorff v. Mundorff.—— Motions denied with $10 
costs — Wheeler v. Clark, Bliss v. Lawrence, Bliss v. 
Gardener, Marvin-v. Newman, Same v, Same. 
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TAXATION OF MORTGAGES. 


Whether or not a tax upon a debt secured by a 
mortgage is practically a tax on the property mort- 
gaged, and whether, if each be separately taxed, it 
presents a case of double taxation, are questions 
which have frequently engaged the attention of legis- 
lators and political economists, but which have been 
but little discussed by the courts. The Supreme 
Court of California, in Savings and Loan Sotiety v. 
Austin, 46 Cal. 415, dwelt upon the subject at con- 
siderable length, but no conclusion seems to have 
been reached. Mr. Justice Crockett delivered the 
principal opinion, and put himself squarely upon the 
doctrine that, if a debt for money lent and secured 
by mortgage be taxed, and if the mortgaged property 
be also taxed, the same value and subject-matter has 
been twice taxed, and it presents a case of double 
taxation. The arguments and ratio decidendi of the 
learned justice are clever and ingenious, even if they 
do not carry conviction. 

But we should say, in limine, that the constitution 
of California provides that “taxation shall be equal 
and uniform throughout the State. All property in 
this State shall be taxed in proportion to its value, to 
be ascertained as directed by law.” Nearly all the 
States in the Union —not, however, including New 
York—contain similar provisions; and, indeed, we 
may say that it is the practical construction of every 
constitution, whether containing the provision or not, 
that taxation should be equal and uniform. We may 
further add that the system of taxation adopted in 
California is like that adopted for the taxation of real 
estate in this State, what may be termed the in rem 
system — that is, a taxation of all the property within 
the State without regard to the persons who own it 
or are interested in it. 

Mr. Justice Crockett thus clearly and accurately 
states the question at issue in his mind, though, as it 
turned out, it was not the question at issue in the 
case: “The real point to be decided is, whether the 
same property has been twice assessed for the same 
tax; for it is obvious that if the subject-matter of the 
tax is the same, it cannot be twice assessed for the 
same tax; and it is immaterial in such a case by 
whom the title is held.” The tax being upon the 
property itself, the inquiry was evidently, whether it 
had been twice taxed, and in solving that point the 
question of ownership was immaterial. Mr. Justice 





Crockett then proceeds tc develop an argument which 
he at first thus states in brief: “Interest on money 
loaned is paid as a compensation for the use of the 
money, and the rate of interest, as agreed upon, isthe 
amount which the parties stipulate will be a just 
equivalent to the lender. If, however, by the impo- 
sition of a tax on the debt, the government diminishes 
the profit which the lender would otherwise receive, 
the rate of interest will be increased sufficiently to 
cover the tax, which, in this way, will be ultimately 
paid by the borrower. The transaction would be 
governed by the same immutable, inflexible law of 
trade by reason of which import duties on articles 
for consumption are ultimately paid by the consumer, 
and not by the importer. The rate of interest on 
money loaned is regulated by the law of supply and 
demand, which governs all articles of commerce; and 
burdens imposed by law, in the form of a tax on the 
transaction, which would thereby diminish the profit 
of the lender, if paid by him, will prompt him to 
compensate the loss by increasing to that extent the 
rate of interest demanded. If his money would 
command a given rate of interest, without the bur- 
den, he will be vigilant to see that the borrower 
assumes the burden, either by express stipulation 
or in the form of increased interest. This is a law of 
human nature, which statute laws are powerless to 
suppress, and which pervades the whole realm of 
trade, governed by the law of supply and demand. 
Nor would the enactment of the most stringent usury 
laws produce a different practical result. Human 
ingenuity has hitherto proved inadequate to the 
task of devising usury laws, which were incapable of 
easy evasion; and wherever they exist they are, and 
will continue to be, subordinate to that higher law 
of trade which ordains that money, like any other 
article of commercial value, will command just what 
it is worth in the market—no more, and no less. 
Assuming these premises to be correct—and I am 
convinced they are — it results that it is the borrower, 
and not the lender, who, in fact, pays the tax on bor- 
rowed money, whether secured by mortgage or not, 
But if secured by mortgage, he is taxed not only on 
the mortgaged property, but on the debt which the 
property represents, and which is held as a security 
for the debt. But in solving the question of double 
taxation on a debt for money loaned, the true point 
of inquiry, as I conceive, is not whether the debt is 
or is not secured by mortgage, but whether the money 
for the use of which the debt was created is taxed in 
the hands of the borrower, or of some other tax payer, 
to whom he has paid it. The money is the substance, 
of which the debt is but the shadow and representa- 
tive; and though in a general, and, perhaps, in astrict 
sense, it is property, it is so only because it is capable. 
of being again converted into money. Nevertheless, 
it but represents the sum originally loaned; and a 
tax upon the latter is substantially a tax upon the 
former. This may be illustrated by a supposed case. 
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The lien for taxes attaches on a particular day — say 
on the first Monday of March—on which day A 
borrows from B one thousand dollars, and executes 
his promissory note for the amount. Neither is 
richer or poorer by the transaction. A has one thou- 
sand dollars in money, but he owes that sum to B, who 
has parted with the money, but is compensated by 
the obligation of A to repay it. No new value has 
been created, nor, indeed, could be, from the very 
nature of the transaction. If A is taxed upon the 
money, and also upon the note, as he would be in 
the form of an increased rate of interest equal to the 
tax, as has been already demonstrated, is it not clear 
that he would be twice taxed on the same subject- 
matter, to wit: the one thousand dollars which he 
had borrowed? And if, on the same day, A should 
loan the same money to C, and take his note for it, 
C would also be taxed both on the note and money. 
This transaction, in my opinion, would present a clear 
case of double taxation, and may serve to illustrate 
the views I have endeavored to present.” 

This line of argument while it, no doubt, shows 
that the same person may, under the circumstances, 
be compelled to pay a double tax, by no means 
shows that both taxes are on the same property or 
value. The trouble with it is, that in fact money 
loaned on bond and mortgage, or in other words the 
mortgage debt, is not the same property or value as 
the land on which the mortgage is given. 

When a horse is sold, and a promissory note given 
for the payment of the price, it may be said, in a re- 
mote sense, that the note represents the horse — that 
is to say the value of the horse; but if the purchaser 
should execute a mortgage of real estate to secure 
the payment of the note, or should pledge or mort- 
gage personal property, or give personal security for 
the same purpose, can it be seriously contended that 
the mortgaged property, the pledge or the personal 
security in any sense, even the remotest, represents 
either the horse or its value? A note for money 
loaned may represent, in one sense, the money, but 
in no sense the property mortgaged to secure its pay- 
ment. A debt and the property mortgaged to secure 
its payment are not representatives of each other. 

The opifion of Mr. Justice Crockett has no value 
save as an argument, as it was not concurred in by 
his brethren. Four of the five judges wrote opinions, 
each differing from the other on some one or more of 
the several points involved, but none went to the 
length of Mr. Justice Crockett on the question of 
double taxation. 

We may, however, notice in passing, that the ques- 
tion has been several times before the same court in 
different phases. 

In the People v. McCreery, 34 Cal. 432, the action 
was to recover from the mortgagee a tax levied on the 
debt secured by the mortgage, and one of the de- 
fenses was, that inasmuch as the land covered by the 
mortgage was also taxed, it presented a case of double 





taxation. But it was held that if the facts presented 
a case of double taxation, it was only the mortgagor, 
and not the mortgagee, whose property had been 
twice taxed, and that the latter could not complain 
that the property of the former had been doubly 
taxed. People v. Whartenby, 38 Cal. 461, was a simi- 
lar case, and the same point was again decided. But 
in Lick v. Austin, 43 Cal. 590, it was the mortgagor 
who complained that his real estate had been taxed 
at its full value, without deducting therefrom the 
amount of an existing mortgage to which it was sub- 
ject; which mortgage was a distinct subject of taxa- 
tion under the statute. It was claimed that if the 
land was taxed at its full value, without deducting 
the mortgage, and if the mortgage debt was also 
taxed, this would be a double taxation of the same 
subject-matter. But the court held, that it did not 
concern the mortgagor whether the mortgaged debt 
was taxed in the hands of the mortgagee, and that he 
could not complain of double taxation unless his own 
property was twice taxed. It was further held, that 
all the property of the citizen must be taxed, and 
that it was not competent for the legislature to ex- 
empt from taxation any particular class or species of 
property held in private ownership, and that a 
solvent debt secured by mortgage is property for the 
purposes of taxation, within the meaning of the con- 
stitution. 





a 


ACTION BY PARENT FOR SEDUCTION OF 
MINOR DAUGHTER. 

The recent adjudications on the seduction of a 
minor daughter illustrate, prominently, two import- 
ant points, viz.: Whether the daughter, at the 
time of the seduction, is sufficiently in the ser- 
vice of the parent to enable him to maintain the 
action; and whether a mother can maintain the 
action, the father of the daughter being dead. 

On the first of these questions, Kennedy v. Shea, 
110 Mass. 147, is important as being a representative 
case on the doctrine as prevailing in this country. 
It appeared that the daughter was employed by a 
third person under a contract that she should receive 
$1.50 per week, that she should have a part of Sun- 
days for herself and two evenings each week to go 
where she pleased, that her wages were to be. paid 
once a month, and she was to keep a part to buy 
clothes for herself, and to give the rest to her mother. 
Plaintiff, the father of the daughter, required her to 
spend a part of the Sunday at home, and while there 
she used to cook the dinner and do work about the 
house. The seduction took place while she was at 
the house of her employer. Held, that the relation 
of master and servant existed between plaintiff and 
his daughter to such an extent as to allow a recovery. 
Ames, J., who delivered the opinion of the court, 
said: “In order to maintain an action of this de- 
scription, the plaintiff is required to prove that the 
relation of master and servant between himself and 
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his daughter existed, either in fact or constructively 
at the time of the seduction. According to numer- 
ous decisions of the courts of New York, Pennsyl- 
vania and some other States of our Union, this rela- 
tion is sufficiently proved by evidence that the 
daughter was a minor, and that the father had a right 
to her services. These decisions also lay down the 
rule that the effect of such evidence is not impaired 
by the fact, that at the time of the injury she was not 
living in her father’s family but was in the actual 
employment of another person. It was held that 
such a fact would not justify the inference that the 
father had abandoned any of his paternal rights, unless 
the daughter had been actually bound out as an ap- 
prentice. In other words, the relation results con- 
structively from his right to reclaim the custody of 
her person, from his responsibility for her education, 
and from his obligation to support her if she should 
become sick or disabled while so absent from her 
home.” This is a correct and admirable statement of 
the prevailing doctrine in this country. But the de- 
cision in Kennedy v. Shea was not placed entirely on 
the ground of constructive service, but also upon the 
ground that the services of the-daughter did not be- 
long entirely to her employer, but that she actually 
performed some service in her father’s family. The 
English rule differs from the American rule in hold- 
ing that constructive service alone is not sufficient to 
enable the parent to sustain the action. Some actual 
relation of master and servant must exist, some actual 
service must be rendered in order to secure the 
parent’s right of action. But the English courts are 
somewhat at variance as to what constitutes this 
actual relation and service. In Griffiths v. Teetgen, 
15 C. B. 344, it appeared that the daughter, at de- 
fendant’s request, went and resided with him to assist 
in his shop during the temporary absence of his wife. 
She was to be paid for doing this, but no sum was 
fixed ; she remained four weeks and received eight 
shillings when she left and returned to her father’s 
house, having been, in the meantime, seduced by de- 
fendant. Held, that there was nothing in the position 
of the daughter at the defendant’s house inconsistent 
with the subsistence of the relation of servant to her 
father, and that he could maintain the action. In 
Rist v. Faux, 4B. & S. 409; S.C. 11 W. R. 918, it 
appeared that the daughter was employed by defend- 
ant during the usual working hours of the day but 
returned to her farther’s house at night, sleeping 
there and assisting in the household duties. Held, 
that there was sufficient service to the father to enable 
him to sustain an action for the seduction of the 
daughter by defendant.. The same facts appeared 


substantially in Ogden v. Lancashire, 15 W. R. 158, 
and the father was allowed to maintain the action. 
But in Thompson v. Ross, 5 H. & N. 16, it was held 
that a parent could not maintain an action for the 
seduction of his daughter, not residing in his house, 
but being a domestic servant living in the house of 





her employer, though with the permission of her em- 
ployer she had been in the habit, during leisure time, 
of assisting in the work by which her parent earned a 
livelihood. See also Manley v. Field, 7 C. B. (N.S.) 96, 
where the daughter rented a house and carried on the 
business of a milliner at the time of the seduction, and 
it was held that the circumstance of her mother, and 
the younger branches of the family residing with her 
and receiving part of their support from the proceeds 
of her business (the father lodging elsewhere), did 
not constitute such services as to entitle the father to 
maintain the action. So in Hedges v. Tagg, 7 L. R. 
Exch. 283; 8. C., 20 W. R. 976, it appeared that the 
daughter was in service as a governess, and was 
seduced whilst on a three days’ visit, with her em- 
ployer’s permission, to her mother. During her visit 
she gave some assistance in household duties. At 
the time of her confinement she was in the service of 
another employer, and afterward returned home to 
her mother. The mother brought action for the 
seduction, and it was held by Kelly, C. B., Martin, 
Brainwell and Channell, BB., that there was no evi- 
dence of service at the time of the seduction, and 
that the action, therefore, was not maintainable. It 
was also held by Kelly, C. B., and Martin and Bram- 
well, BB., that the action must fail, on the ground 
that the confinement did not take place while the 
daughter was in her mother’s service. 

It will be observed that in Hedges v. Tagg, supra, 
the right of the mother to sue in a proper case was 
tacitly recognized, and this brings us to the examina- 
tion of the second point of our discussion. In this 
State it is now settled that the mother has the right 
to sue. Although there is the dictum of Bronson, J., 
in Bartley v. Richtmyer, 4 N. Y. 38, to the contrary. 
In Sargent v. Dennison, 5 Cow. 106; Simpson v. Busk, 
5 Lans. 337, and Damon v. Moore, id. 454, the Su- 
preme Court held that the mother could maintain 
the action. In Gray v. Durland, 51 N. Y. 424, it 
appeared that plaintiff, a widow, whose daughter was 
out at service, sent for her during a temporary illness 
of the mother. While at home for a few days assist- 
ing in the household duties the daughter was seduced. 
Held, that the mother could maintain the action. The 
court said: “The question is not plainly brought 
before us, isa widowed mother entitled by law to the 
services of her minor child? But rather, has she 
such a claim to the services of her child, when actu- 
ally in her service, as gives a right of action against 
another who renders the child incapable of perform- 
ing them?” And the ground of the decision was, 
that the daughter was in the actual service of the 
mother at the time of the seduction. But in Furman 
v. Van Size, ante, p. 251, the question came directly 
before the Court of Appeals, whether the mother of 
a minor daughter, whose father is dead, seduced 
while in the employment of another, under an agree- 
ment made by the mother, the daughter receiving 
the pay for her services and applying it to her own 
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use with the mother’s assent, the daughter returning 
to the mother after such seduction, by whom she was 
taken care of during her confinement, and who paid 
the expenses incurred thereby, can maintain an action 
for the injury against the seducer. And it was held 
that the mother could maintain the action. In Lamp- 
man v. Hammond, 3 N. Y. Sup. Ct. Rep. 293, the 
Supreme Court held that the mother could maintain 
the action, although she had re-married. 
CURRENT TOPICS. 

According to the London Law Times the English 
bar is in great danger of falling into disrepute and 
degradation from the practice of what our contem- 
porary calls — not altogether euphoniously — “ devil- 
ling”’ at the bar. The practice complained of is that 
of taking cases and fees and employing a clerk or an 
unknown and briefless barrister to do the work. This 
has a public and a professional aspect. “The public 
have a distinct and absolute right to the services of 
a professional man who consents to act for them,” 
and, “in common honesty, work ought to be done by 
him who is engaged and undertakes to do it.” Our 
contemporary “ventures to predict that a system 
which recognizes constant breach of faith by barris- 
ters cannot last,” and that “if the professional career 
is made one simply of a race for wealth, then the 
public must look to its own interests.” In its pro- 
fessional aspects our contemporary thinks that the 
practice of “devilling” is calculated to support a 
“monopoly ” among the busier and more famous bar- 
risters, and it is asserted that, “ without the assistance 
of the.briefless barristers, the monopoly would come 
to an end, and the briefless wou!d become practicing 
barristers.” We are told of numbers of lawyers who 
advise in cases, and at the last moment desert their 
clients. If this picture is correctly drawn, we sym- 
pathize sincerely with the English client and condemn 
severely the English barrister, although he may be 
the slave of a most pernicious system of professional 
eth‘cs and etiquette. 





The Supreme Court of Indiana has recently decided 
that, under the constitution and laws of that State, col- 
ored persons have not the right to attend schools 
where white children attend, other schools being pro- 
vided for colored children exclusively. The court 
also holds that the fourteenth amendment of the 
United States constitution dves not guarantee the 
absolute equality of children in respect to the rights 
and privileges of education, these rights and privileges 
not being those of “citizens of the United States” 
as such. This is an exceedingly important question. 
The construction of the fourteenth amendment was 
called for in the celebrated Slaughter-house Cases, 
and the Supreme Court of the United States held 
that there was a clear distinction between a. “ citizen 
of the United States” and a “citizen of a State.” 
And it is by no means clear what is meant by that 





clause of the fourteenth amendment which prohibits 
any State from denying to “any person within its 
jurisdiction the equal protection of its laws.” In the 
Slaughter-house Cases a grant to several persons of 
the sole privilege of conducting the live-stock landing 
and slaughter-house business in the city of New 
Orleans and adjoining parishes, embracing a territory 
of over one thousand square miles, was held not to 
be repugnant to this clause of the amendment. In 
Ward v. Flood, 7 Pacific L. Rep. 85, the Supreme 
Court of California also decided that an act excluding 
colored children from schools where white children 
attended was not in contravention of the fourteenth 
amendment, provided other schools were furnished 
for the colored children; but that if no such schools 
are furnished for colored children, they have the 
right to attend the schools for white children. See, 
also, Roberts v. Boston, 5 Cush. 198; State v. Duffy, 8 
Am. Rep. 713; 8. C., 7 Nev. 342. 





From present appearances the reconstructed States 
are not done vexing the brains of constitutional law- 
yers, if, indeed, the constitutionality of any act of those 
States, or of the federal government with reference 
to them, is not a subordinate question in point of fact, 
and, if might does not make right. But for those 
who are really desirous of studying the principles of 
constitutional law in their most extended and ele- 
vated aspects, the present position and exigencies of 
the southern State governments present excellent 
and frequent opportunities. Scarcely has the discus- 
sion, with reference to the right of the President to 
interfere in Louisiana, been concluded before Arkan- 
sas puts in an appearante with a question of a simi- 
lar nature, which happily has not been pressed to the 
point of violence, but which is accompanied by another 
question of almost equal moment, viz.: whether the 
new constitution of that State has been constitution- 
ally adopted. It is claimed that the new constitution 
was not adopted in accordance with the provision of 
the old constitution requiring that amendments should 
be made through the action of two successive legisla- 
tures, and subsequently ratified by the people. But 
the method of calling a constitutional convention was 
pursued, and it is argued that although the old con- 
stitution did not expressly forbid the method, yet 
upon the maxim that expressio unius est exclusio alte- 
rius, the method pursued was unwarranted and the 
new constitution void. 


The Supreme Court of the United States has 
finally decided the vexed question of the jurisdiction 
of the probate courts of Utah, in the case of Pervis 
v. Higley, which arose on a promissory note, an action 
upon which was brought in the Probate Court of 
Salt Lake county, under the territorial law conferring 
on probate courts a general jurisdiction in civil and 
criminal cases, both in law and equity. The plaintiff 
obtained judgment, and the judgment was reversed 
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in the higher courts of the State, on the ground that 
the probate court had no jurisdiction of such a suit. 
On appeal to the United States Supreme Court, it was 
held that the act of Congress under which Utah 
was organized as a territory having provided for a 
supreme court, district courts, probate courts and 
courts of justices of the peace, and having distributed 
the judicial power among them, and conferred upon 
the supreme and district courts a general jurisdiction 
at law and equity, the territorial legislature had no 
power to confer general jurisdiction on the probate 
courts, such jurisdiction being inconsistent with the 
organic act. This decision is important as fixing the 
jurisdiction of the courts of Utah and checking any 
local modification of the judicature of that peculiar 
province, 


Attorney-General Williams has had more great and 
grave constitutional questions to advise upon than 
any ofhis predecessors. We will not undertake to say 
whether he has displayed learning and ability in pro- 
portion to the magnitude and gravity of the questions 
he has had to deal with. A man whom so great and 
noble a jurist as President Grant deems competent to 
fill either the office of Chief Justice of the United 
States or of Attorney-General, is presumedly possessed 
of some legal ability. But inasmuch as the senate 
thought that Mr. Williams was not fit to be chief 
justice, we are left in serious doubt as to his compe- 
tency for the office of attorney-general. We deem it 
unquestionable that, at the present time, the attor- 
ney-general’s functions are the most important and 
arduous of all legal offices in our government; and 
that abilities transcendent, learning profound and ex- 
tensive, and integrity unsullied are quite as essential 
to the discharge of the duties of attorney-general as 
of chief justice of the United States Supreme Court. 
Not to go further back than the present Arkansas 
difficulties involving the validity of the new constitu- 
tion, it will be readily seen that the attorney-general’s 
functions are supremely judicial in such cases, and in- 
asmuch as they form the basis of governmental action 
the decision at which he arrives is of the utmost con- 
sequence. By no possibility could this question of 
the validity of the Arkansas constitution come before 
the attorney-general, but upon the necessity real or 
feigned, of deciding the claims of rival governors, the 
one claiming under the old constitution and the other 
under the new. But inasmuch as the federal govern- 
ment has undertaken such vast discretionary and 
judicial functions, the need is all the more pressing 
that it should be well and ably advised. 


The validity of the new Arkansas constitution devel- 
ops anew the theory that all our State constitutions are 
simply checks upon legislation and upon the powers of 
the people, that is, that State governments are govern- 
ments of non-enumerated powers, and unlike the 
federal government which is one of enumerated 





powers. Thus it is contended on the part of those 
who uphold the new Arkansas constitution, that 
although the old constitution provided a method by 
which amendments should be adopted, that it did not, 
in terms, forbid any other method; and that inas- 
much as all power resides in the people and their 
representatives — the legislature, a new constitution 
could be adopted by any mode not actually forbidden 
by the old constitution, Examples of this exercise 
of the inherent power of the people and the legisla- 
ture of the States are said to be found in the adop- 
tion of the Pennsylvania constitution of 1790, that of 
Delaware in 1792, of New York in 1846, of Missouri 
in 1845 and 1861, of Maryland in 1851, Louisiana in 
1852 and Massachusetts in 1853. The constitution 
of the State of New York provides for the calling of 
constitutional conventions by the legislature or the 
people. The old constitution of Arkansas did not so 
provide, yet that method was adopted; and the 
momentous question is presented whether a new 
constitution can be adopted by any other method 
than that provided for in the organic law. 


The new law limiting appeals to the court of ap- 
peals from a judgment or order granting or refusing 
a new trial to cases involving more than five hundred 
dollars, unless the general term shall deem the ques- 
tions at issue of unusual importance, is calculated to 
produce one very desirable result, viz.: the diminu- 
tion of the number of appeals to our court of last 
resort and the lightening of the labors of that over- 
worked judicial body. But unless the discretion of 
the general term is carefully exercised in reference to 
cases falling below five hundred dollars in amount, 
many important questions of law will not reach the 
court of appeals, and there will grow up diverse and 
contradictory adjudications in the several judicial 
departments of the State. The tendency is already 
marked and well known, for each of the departments 
of the State judiciary to organize a system of juris- 
prudence in whole or in part peculiar to itself. The 
judges of one judicial department say they are not 
bound by the decisions of another department be- 
canse they are co-ordinate courts ; just as the supreme 
court of Massachusetts asserts its independence of 
the New York court of appeals. Now in order to 
preserve the integrity and uniformity of the jurispru- 
dence of New York, appeals to the court of appeals 
should be allowed in all cases where the general 
terms disagree as to the questions of law involved. 





In England there is one lawyer for every 1240 of the 
population; in France, one for every 1970; in Belgium, 
one for every 2700; and in Prussia, one for every 
12,000 only. Another curious fact is that in England 
the number of persons belonging to each of the 
different professions is nearly the same. Thus there 
are 34,970 lawyers, 35,483 clergymen, and 35,995 physi- 
cians. In Prussia, on the other hand, there are 4809 
physicians to only 1362 lawyers. 
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‘ NOTES OF CASES. 

In Commonwealth v. White, 110 Mass. 407, it was 
held that if A points a gun at B, saying, “I have got 
something here that will pick the eyes of you,” and 
B has reasonable ground to suppose that the gun is 
loaded and that he is in danger of bodily injury, A is 
guilty of an assault, although he knews that the gun 
is not loaded. This was a complaint to a trial jus- 
tice, and the defendant having been convicted, the 
court, on appeal, said: “It is not the secret intent of 
the assaulting party, nor the undisclosed fact of his 
ability or inability to commit a battery, that is mate- 
terial; but what his conduct and the attending cir- 
cumstances denote at the time to the party assaulted. 
If to him they indicate an attack, he is justified in 
resorting to defensive action. The same rule applies 
to the proof necessary to sustain a criminal complaint 
for an assault. It is the outward demonstration that 
constitutes the mischief which is punished as a breach 
of the peace.” In some States we believe it is made 
a misdemeanor to point a deadly weapon at another, 
regardless of the intent. 


Worcester Gas Light Company v. City of Worcester, 
110 Mass. 353, is an example of the difficulties which 
arise in the construction of what may be called com- 
parative or relative statutes and ordinances. The city 
of Worcester provided by ordinance that a gas com- 
pany might lay its pipes in the streets upon condition 
that “they shail furnish * * gas as cheap as is 
furnished in Boston, New York and Baltimore.” 
Held, that the company was bound to furnish gas as 
cheap as it was furnished at the same time in the 
specified cities, and not as cheap as it was furnished 
in those cities at the time of the passage of the ordi- 
nance. This case reminds us of the recent case of 
Farmers’ Bank vy. Hale, involving the construction of 
a statute placing State banks in respect to usury on 
an equality with national banks. This comparative 
legislation is getting to be quite frequent of late, and 
its expediency is doubtful, though its ingenuity is 
certainly to be admired. 


In Ex Parte Wall, ante, 284, the Supreme Court 
of California held that an act which delegates to 
the voters of every township or incorporated city 
the power of determining, at an election to be held 
for that purpose, the question of granting licenses to 
sell intoxicating liquors, is unconstitutional. This is 
another contribution to the ever-recurring question 
of the validity of “local option” laws. There are 
some differences to be noted between town govern- 
ments in New York and the New England States 
and in California, In the former States the town is 
a well-defined corporate body, in the latter State the 
town is not so well defined. In Commonwealth v. 
Dean, 110 Mass. 357, it was held that the Massachu- 





setts law authorizing a city or town to determine by 





vote whether any person may manufacture or sell 
ale, porter, strong beer or lager-bier, is constitutional. 
See, also, Commonwealth v. Bennett, 108 Mass. 27. 
The same has been decided in New Jersey. State v. 
Morris, Common Pleas, 12 Am. L. Reg. (N. 8.) 32; 
and in Vermont, State v. Parker, 26 Vt. 357. But 
in Iowa it has been held that an act prohibiting the 
sale of ale, wine, etc., the operation of which is made 
dependent upon the vote of the people in each 
county, is unconstitutional. See State v. Weir, 33 
Iowa, 134. There have been other decisions on the 
same subject in other States, but there is a conspicu- 
ous absence of uniformity. 
——_ > o_—_ 
STATE BANKS AND USURY. 


The New York court of appeals has recently decided 
an important case relative to the liability of State 
banks, in case of taking more than seven per cent in- 
terest. The case was Farmers’ Bank of Fayetteville v. 
Hale et al., and it appeared that the bank was an asso- 
ciation organized under the general State law passed in 
1838, authorizing the business of banking, and the 
amendments thereof. The bank took eight per cent 
interest on a note, and the question was whether this 
rendered the note absolutely void, or simply wrought 
a forfeiture of the interest. In order to determine this 
point, Judge Hardin, who delivered the opinion at 
general term, considered it necessary to give a con- 
struction to chapter 163 of the Laws of 1870, the first 
section of which confers authority upon associations 
like the Farmers’ Bank, “to take, receive, reserve 
and charge on every loan and discount made, or upon 
any note, bill of exchange or other evidence of debt, 
interest at the rate of seven per cent per annum, and 
such interest may be taken in advance.” * * This 
statute also declares that the knowingly taking “a rate 
of interest greater than aforesaid shall be held and ad- 
judged a forfeiture of the entire interest which the 
note, bill or other evidence of debt carries with it, or 
which has been agreed to be paid thereon.’’ The sec- 
ond section of the act of 1870 is as follows: “It is 
hereby declared that the true intent and meaning of 
this act is to place the banking associations organized 
and doing business as aforesaid, on an equality, in the 
particulars in this act referred to, with the national 
banks organized under the acts of congress,” etc. But 
in National Bank v. Lamb, 50 N. Y. 95, the court of 
appeals held that no privilege or immunity from the 
usury laws of this State is conferred upon national 
banks by the act of congress of 1864; that a contract for 
a loan, made in this State by one of these organizations, 
by which it reserves a greater rate of interest than 
seven per cent, is void, and that the act of congress 
limiting the forfeiture to the interest has reference to 
banks in States and territories where no rate is fixed 
by law. In this state of things Judge Hardin asks the 
question, ‘‘ would it not be more reasonble to suppose 
the legislature, after conferring as before shown in ex- 
press terms upon State institutions the power to receive 
seven per cent, and that the forfeiture should be of the 
excessive interest in case of the violation, intended to 
place State institutions in that respect on du equality 
* * with national banks organized under the act of 
congress, that are by the act entitled to the same priv- 
ilege and immunities as were expressly conferred by 
this act, than to suppose that by a declaration of the 
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section were to be overthrown so that no effect could 
be given to their express and clear scope?’ And the 
learned judge continues: ‘There are no words in the 
second section restraining the words ‘the national 
banks organized under the act of congress’ to the na- 
tional banks located in their place of business in this 
State.”” From the whole tenor of the act of 1870 the 
judge concludes that the State banks are subject only 
to the forfeiture of interest in cases of excessive inter- 
est. 

The court of appeals took a different view of the case 
from the general term, and great stress was laid on the 
second section of the act of 1870, declaring the intent 
of the act to be “ to place the banking associations * * 
aforesaid on an equality * * with the national banks.” 
The court of appeals were divided in their views, how- 
ever, Johnson, J., reading an opinion in favor of af- 
firmance, in which Grover and Andrews, JJ., con- 
curred. But Church, Ch. J., and Allen, J., read opin- 
ions for reversal, in which Folger and Rapallo con- 
curred. We make the following extracts from the 
opinion of Chief Justice Church: 

“It may b> conceded that the first section of the act 
standing alone would supersede the usury laws, and 
operate as a repeal by implication, so far as applicable 
to banking associations. But the claim that this sec- 
tion is in force underrates the effect of and miscon- 
strues the second section of the act, which is: ‘It 
is hereby declared that the true intent and mean- 
ing of this act is to place the banking associations 
organized and doing business as aforesaid, on an equal- 
ity, in the particulars in this act referred to, with the 
national banks organized ’’ under the act of congress. 
The cardinal rule for the construction of legislative 
acts is to ascertain the intent of the legislature. 
When that is determined the language must yield to 
that intent. We are not left to conjecture as to the 
intent in this case. It is expressly declared, and it is 
a part of the law itself, and to carry out that intent, 
all other parts of the act must yield. The declared 
intent is that, notwithstauding the language of the 
first section, this act shall only have the effect of giv- 
ing the State banks the same rights and privileges, and 
making them subject to the same forfeitures in respect 
to taking usury as the national banks have under the 
act of congress. If this had been the language, no 
question could have been made. The rights and lia- 
bilities of national banks under the federal act would 
have been the measure of the rights of State banks, 
The language employed in the second section, while 
it might have been more expressive, has the same 
meaning. It declares the intent and meaning to be, to 
place State banks on an equality with national banks, 
under the national act. Equality means the same rights 
and privileges, and the same forfeitures, and it means 
nothing else. If this expressed meaning is to prevail, 
the State banks can have no other or different rights, 
nor be subject to any other or different forfeitures 
than national banks. 

‘* It follows that if national banks were, notwithstand- 
ing the national act, subject to the usury laws of the 
State, the State banks were also, or else the declared 
meaning of equality is nugatory. It is said that this 
renders the statute inoperative, and this result must 
be avoided. This is a plausible, but not a valid or 
sound position. There is nothing in the constitution 
nor in any legal principle to prevent the legislature 
from passing an act with provisions which render it 


put upon an act, one of which will accomplish the pur- 
pose of the legislature, and the other render the act 
nugatory, the former should be adopted, but when the 
provisions of an act are such that to make it operative 
would violate the declared meaning of the legislature, 
courts should be astute in construing it as inoperative. 
We may consider the circumstances existing at the 
time. We may take notice of the fact that the na- 
tional banks of this State acted upon a construction 
of the act of congress which applied its provisions to 
them, and it is not too much to assert that such was 
the general understanding, and it does no harm to ad- 
mit that such was the understanding of the legisla- 
ture. These facts doubtless induced the passage of 
the act, but the Janguage employed shows that the 
legislature intended to guard against a mistaken con- 
struction. If the act had declared that the act of con- 
gress, having limited forfeitures for usury taken by na- 
tional banks to the interest only, and that it was there- 
fore enacted that forfeiture for usury taken by State 
banks should also be limited to interest only, this would 
have been an enactment by the legislature of the pro- 
visions of the federal act, as construed by it; and al- 
though the construction would have been a mistaken 
one, the act would have been valid and operative. 
This was not the form adopted. The legislature, in- 
stead of enacting their construction of the national 
act, qualified it, by merely placing the State banks 
upon an equality with the national banks, and in do- 
ing so they expressly negatived the intent to give the 
State banks superior privileges in respect to forfeitures 
for taking usury. As the federal act has been ad- 
judged not to apply to national banks located in this 
State, the court in holding the act of 1870 inoperative 
are but carrying out the express provision of the act 
itself and the declared intention of the legislature; 
and although the circumstances are exceptional, yet 
it is in conformity to established rules. * * * * * 

“Tt is also urged that the act may have beguiled the 
banks into the practice of taking usury, and that, 
therefore, it would be unjust to hold it inoperative. 
This argument is entitled to no weight. Up to the 
time of the decision of the National Bank of Whitehal 
v. Lamb, the State banks and national banks were 
upon an equality in this respect. They both, doubt- 
less, supposed that usury might be exacted with impu- 
nity. After that decision there could be no delusion 
on the subject, nor was there any. Every layman 
would understand the meaning of the act by its plain 
language, and every banker knows the difference be- 
tween equality and monopoly, and that if the national 
banks were still subject to the usury laws the State 
banks were also, and it is believed that this view was 
generally adopted; but if not, those who have violated 
the law must suffer the consequences. In substance we 
are asked to declare inequality between national and 
State banks, in respect to taking usury in the face of the 
legislative mandate in declaring equality, and this we 
have no right to do. It is certain that the legislature 
will not contemplate such a result,and I am confident 
vhat neither the language of the act or any principle of 
law will justify it. lam in favorof a reversal of the 
judgment.” 

The opinion of Judge Allen is equally strong in sup- 
port of the position that the second section of the act of 
1870 is controlling. The learned judge says: ‘‘The 
right of the legislature enacting a law to say in the body 
of the act what the lauguage used shall, as there used, 
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‘mean, and what shall be the legal effect and operation | constitutionality and of construction involved in the 


of the law, is undoubted. If they have mistaken the 
meaning of the words they have used, when read in 
their ordinary and popular sense, or as legally and tech- 
nically understood, still they may in terms declare 
what the law shall be for the future, under and by vir- 
tue of the terms employed. This the legislature has 
undertaken to do by the act of 1870,and have guarded 
against an absolute repeal of the usury laws quoad the 
banking associations of the State, by enacting that the 
true intent and meaning of the act was to place those 
associations on an equality, in the particulars in the act 
referred to, with the national banks. Possibly the leg- 
islature interpreted and construed the act of congress 
as limiting the penalty and forfeiture for the taking or 
reservation of usurious interest by the national banks 
to the loss of the interest, and a liability to pay twice 
the amount of interest actually reserved; but while 
they employed the language of one part of the national 
act, they carefully guarded against any mistake or error 
in the construction and effect of the law itself. The 
positive declaration is, and it is mandatory, that the 
intent and meaning, that is, the operation and effect of 
the act, shall be to subject the State banking associa- 
tions to the same penalties and forfeitures, and to test 
the validity of their transactions, and the bills and obli- 
gations discounted or purchased by them by the same 
rules as are applied to national banks. The usury 
laws are applicable in all their force to national banks 
doing business within the State, and notes and obliga- 
tions taken or discounted by them upon a usurious 
consideration are absolutely void. National Bank of 
Whitehall v. Lamb, 50 N, Y.95. To hold that State in- 
stitutions are not subject to the same forfeitures and 
loss by reason of a violation of the laws regulating the 
rate of interest, would be in direct conflict with the 
mandate of the law under which the exemption is 
claimed, as it would destroy that equality of privilege 
and liability at which the legislature aimed.” 

Judge Johnson, in his dissenting opinion, refers to 
the fact that if the first section of the act of 1870 stood 
alone there would be no question but that the forfeit- 
ure would be limited to the interest. In construing 
the second section of the act Judge Johnson follows the 
line of the opinion at general term, and offers the fol- 
lowing additional considerations: “It is undoubtedly 
true that the legislature did not understand that it was 
the law of the State that national banks continued to be 
subject to the forfeiture of the principal and interest 
for usury, notwithstanding the act of congress before 
referred to. That such was the law of this State was 
only ascertained and settled two years afterward, in 
November, 1872, when it was adjudged that by the 
true construction of the act of congress the provisions 
in question did not apply to States having usury laws 
of their own, and that even if in terms they were appli- 
eable, such provisions would be unconstitutional. But 
this does not in fact, and should not be deemed in law, 
to have any bearing upon the intention of the legisla- 
ture in enacting the law in question. That body did 
not commit the absurdity of saying, as is now attempted 
to be imputed to them, ‘ not knowing whether the act 
of congress is or is not constitutional, nor whether it 
does or does not apply to national banks in this State, 
we enact that our banking institutions shall for usury 
be liable only to forfeit the interest if that is the law as 
to national banks in this State; and if it is not, then 
the old law of forfeiture shall remain in force.’ It, on 
the contrary, appreciated for itself both the question of 





act of congress, and adopted in terms and applied to 
our banking associations that rule as it was under- 
stood. The subsequent section does not modify the 
enactment, but only assigns the reason why the old 
rule of forfeiture was modified. Though the reason 
was a mistaken one, the force of the enactment is not 
diminished nor its construction changed.’’ The learned 
judge closes his opinion with the observation that the 
construction contended for would turn the enactment 
into a snare, and would be making the legislature 
guilty of bad faith. ‘‘ Forfeitures are never favored, 
and when a law is capable of two constructions, that 
which does not inflict a forfeiture is to be preferred.” 
This case has developed an unusual amount of interest 
in this State, and is a remarkable specimen of the diffi- 
culties of statutory construction. The reasoning of 
the judges on both sides of the question is admirable 
and cogent; but weare satisfied with the conclusion at 
which the majority of the Court of Appeals have 


arrived. 
—-- oe 


CERTIFICATION OF CHECKS. 


We recently (ante, p. 289) referred to some cases 
pending in the Court of Appeals involving the ques- 
tion as to the liability of a bank upon its certification 
of acheck drawn upon it, to a bona fide purchaser for 
value where the check has been fraudulently “ raised ”’ 
before certification. One of these cases has been de- 
cided, and as far as this State is concerned, settles the 
question. The case was that of The Marine National 
Bank v. The National City Bank, reported below in 36 
N. Y. Superior Ct. Reports (4 Jones & Spencer), 470. 
The report cited states that the action was to recover 
money paid under an alleged mistake of facts; that 
Lunt Brothers having given to a stranger their check 
upon the Marine National Bank for twenty-five dol- 
lars, payable to the order of Henry Smith, the check 
was altered by changing the name of the payee to 
Derippe & Co. and raising the amount to $4,679.96. In 
this condition, the morning after it was given, it was 
tendered to Derippe & Co. in payment for gold simul- 
taneously purchased of that firm by ‘‘aperson.”’ Be- 
fore delivering the gold, Derippe & Co. required the 
check to be certified, whereupon it was taken at their 
instance to the Marine National Bank and by that 
bank certified as ‘“‘ good.’’ Upon the certificate Derippe 
& Co. received the check, delivered the gold, indorsed 
and deposited the check in the National City Bank, 
and the next morning the check was cleared through 
the clearing house. Afterward, during the day of the 
clearing, the Marine Bank discovered the alteration, 
demanded the amount of the check from the City 
Bank, and, upon its refusal, brought this action to re- 
cover such amount. The action was tried before Hon. 
Henry Nicoll, referee, who found in favor of the plain- 
tiff. The General Term reversed the judgment squarely 
upon the law, and now the Court of Appeals, within 
the past few days, has reversed the General Term and 
affirmed the judgment entered upon the referee’s re- 
port. The text of the decision is as follows: 


“In order to sustain the judgment of the General 
Term the defendant must make out that it has parted 
with its money in reliance upon some assertion of the 
plaintiff in respect to the check, and which the plain- 
tiff is therefore bound to make good. The whole 
question is, what did the plaintiff assert? Upon this 
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question we agree with the views expressed by the 


learned referee. When a check is presented to a bank 
on which it is drawn for certification, the purpose is to 
ascertain with certainty, what the bank alone can 
know, and this is, whether the drawers of the check 
have funds sufficient to meet it; and, further, to ob- 
tain the engagement of the bank that these funds shall 
not be withdrawn from the bank by the drawers of the 
check. To this extent the knowledge of the bank 
must of necessity enable it safely to go in the way of 
assertion; and its own power over its own funds will 
suffice to protect it as to its obligation. But if the 
doctrine contended for in opposition to this view is 
correct, and the certifying bunk is bound to warrant, 
not only the genuineness of the drawers’ signature 
and the sufficiency of their credit, but also the gen- 
uineness of the check in all its parts, including the 
specification of the amount to be paid and the names 
and identity of the payees, then obviously there must 
occur an immediate and complete change in the modes 
of doing business, which would defeat and practically 
put an end to the use of certified checks. For no bank 

under such a rule could safely certify a check without, 
‘ in the first instance, investigating its origin and his- 
tory by inquiry of the makers and payers. The 
burden of such inquiries could not be borne without 
interfering with or interrupting the other necessary 
business of the banks, and the practice of certifying 
checks would have to be abandoned, or a staff of in- 
quirers instituted in every bank specially charged with 
these duties. It is plain that banks, in self-protection, 
would be compelled to refuse altogether to certify 
checks, and that this convenient and useful invention 
of modern business would come to anend. The mis- 
chief would arise from charging the banks with a 
knowledge that in the nature of things they cannot 
possess. With their responsibility limited to the facts 
within their knowledge, the practice imposes no bur- 
den upon banks and subserves the convenience of com- 
merce. No construction ought to be put on acts, in 
the usual course of business, which will impose upon 
the parties interested the necessity of immediately al- 
tering it. For, as the question is necessarily what did 
the parties mean, we cannot without violent construc- 
tion attribute to them a meaning so burdensome that 
it will necessitate a change of the usual way of doing 
business. Such a meaning we know they cannot have 
entertained. We have been referred to various ex- 
pressions in different cases stating in quite positive 
and general terms the obligation of banks upon certi- 
fied checks: Furmers’ Bank v. Butchers’ Bank, 16N. 
Y. 125; First National Bank v. Leach, 52 id. 350; Cooke 
v. State National Bank, id. 115. These are to be con- 
strued with reference to the facts disclosed in the cases. 
In such cases the question has been, in various forms, 
whether the bank certifying a check could defend it- 
self upon the ground of want of authority in the cer- 
tifying officer, or that the drawer had no funds. These 
being facts within the knowledge of the certifying 
bank, it was necessarily precluded from disputing its 
certificate. But there is no ground of reason or au- 
thority for extending the rule to matters not being 
especially within the knowledge of the certifying bank, 
such as those which form the ground in this case on 
which the bank’s claim of immunity rests. 

“The order of the General Term granting a new 
trial should be reversed and the judgment entered on 
the report of the referee be affirmed.”’ 
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UNITED STATES SUPREME COURT 
DECISIONS. 


The following decisions were rendered on November 
30, 1874, by the Supreme Court of the United States: 


COMMON CARRIER. 


Special contract. — The Evansville and Crawfordville 
Railroad Company v. The Androscoggin Mills. Error 
to the Circuit Court for the District of Indiana.— This 
was an action to recover for thirty bales of cotton 
burned while in course of transportation by the rail- 
road company from Mississippi to the mills in Maine. 
A judgment was recovered below based on a construc- 
tion of the agreement between the parties limiting the 
exemption from liability of the company to certain 
portions of the line of transit. That judgment is here 
reversed, the court finding that the exemption covered 
the entire route. Mr. Justice Hunt delivered the 
opinion. 

EVIDENCE. 

Action by or against partners: statute of Ilinois.— 
Cooper et al. v. Coates et al.—Error to thé Circuit Court 
for the Northern District of Ilinois.—In this case it is 
decided while at common law it is necessary that the 
parties who sue as co-plaintiffs, alleging themselves to 
be partners, shall make proof of that allegation; also, 
that the same is true of the persons who are alleged to 
be copartners, and sued as such as defendants; yet 
that the statute of Illinois rendered such proof unnec- 
essary in the present case. Affirmed. Mr. Justice 
Hunt delivered the opinion. 


LIEN LAWS. 


Demands against vessels: trial by jury.—Edwards et 
al. v. Elliot et al.—Error to the Court of Errors and Ap- 
peals of New Jersey.—This is the affirmance of a judg- 
ment of the New Jersey courts, which decided that 
the lien law of the{State, of 1857, providingjfor the col- 
lection of demands against ships and creating a lien to 
charge them, is not in any sense repugnant to the fed- 
eral constitution or laws of the United States, because 
it makes no provision for atrial by jury and allowsa 
proceeding by name against the vessel for such collec- 
tions. Mr. Justice Clifford delivered the opinion. 


MARINE INSURANCK. 


Negligence in igating. — St boat Mollie Mohler 
etal. v. The Home Insurance Co. — Appeal from the 
Circuit Court for the Eastern District of Wisconsin.— 
This was the affirmance of a decree charging the offi- 
cers of the steamer with a wrongful act in attempting 
to pass through the pieces of a bridge, near St. Paul, on 
the Mississippi, when navigating that river in May, 
1866, in very rough weather, as her cargo of wheat, in- 
sured by the company, was lost for the amount of in- 
surance taken, and it is sustained here. Mr. Justice 
Davis delivered the opinion. 

PARTNERSHIP. 

Neglect of partner: invention. — Ambler v. Whipple 
et al. — Appeal from the Supreme Court of the District 
of Columbia. — This was the reversal of a decree below 
in a proceeding based on a partnership between the 
parties, which was entered into for the purpose of per- 
fecting an invention for generating a gas from petro- 
leum which could be utilized. The decree below found 
that by dissipated conduct and neglect of business, 
Ambler had lost his rights under the contract of co- 
partnership, and was not entitled to share in the suc- 
cess of the invention. This court sees nothing in the 
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case which deprives him of his rights, and reverses the 
decree. Mr. Justice Miller delivered the opinion. 
PUBLIC LANDS. 

Civil war : right of informers.—Titus v. United States.— 
Error to the Circuit Court for the Southern District of 
Georgia.— This was a proceeding by Titus to enforce his 
rights as an informer in respect to certain lands in 
Bibb county, Georgia, which had been conveyed by 
will to the Confederate States to aid the cause of the 
rebellion. It is here held that, as the land had already 
become by conquest the property of the United States 
and required no legal process to make it such, no per- 
son could claim as an informer in respect of it, and 
that the act of 1861 relating to informers was clearly 
intended to apply to private, not to public property ; 
to such property of persons as required under the 
laws of war a judicial sentence of condemnation to 
divest the title of its owner, not such property of a 
hostile government as had already been captured by 
the army and subjected to the complete and undis- 
puted ownership of the conquering power. Affirmed. 
The Chief Justice delivered the opinion. 

REMOVAL OF CAUSE. 

Time for removal: several defendants, one of whom 
not non-resident .— Vi et al. v. Bryant. Error to 
the Superior Court of Massachusetts.— In this case it 
is held that it is too late, after a cause is heard and de- 
cided in the State court, to ask for its removal to the 
federal court; also that the case is within the point 
decided in the sewing machine cases, 18 Wall., that an 
action by a plaintiff who was a citizen of the State in 
which the suit was brought against two defendants 
who were citizens of other States, and a third, who 
was a citizen of the same State as the plaintiff, is not 
removable to the Circuit Court, under the act of 1867, 
upon the petition of the two non-resident defendants. 
The Chief Justice delivered the opinion. 

REPLEVIN. 

Bond, discharge of .—Dougl v. Douglass.— Error 
to the Supreme Court of the District of Columbia.— 
In this case it was held that where a plaintiff replevins 
property and the property is returned to the defend- 
ant on his giving a bond stipulating to surrender it in 
case the judgment is against him, and the case being 
decided in favor of the plaintiff and he sues out a pro- 
cess and seizes the property, the delivery of the prop- 
erty to him by the marshal in pursuance of such pro- 
cess is a discharge of the defendant’s bond, although 
the plaintiff claiming to find the property in proper 
condition refuses to receive it. Judgment reversed. 
Mr. Justice Swayne delivered the opinion. 











THE NEW COURTS IN EGYPT. 


As long ago as June, 1868, we drew attention to a 
scheme originated by Nubar Pasha, the object of which 
was to substitute for the Consular Courts, established 
by the old capitulations, a new court, composed partly 
of foreign and partly of native lawyers, to administer 
justice, both civil and criminal, throughout the domin- 
ions of the Khedive, in matters to which any foreigner 
might be a party. At that time Lord Stanley was sec- 
retary of state for foreign affairs, and from him Nubar 
Pasha received every aid and encouragement in ‘the 
arduous enterprise which that able minister of the Vice- 
roy had undertaken. Up to that time even the best in- 
formed men in Western Europe were hardly alive to 
the mischief worked by the old consular courts of 
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Egypt. There were sixteen nationalities, each claim- 
ing to exercise jurisdiction through its own officials 
and according to its own conception of law. Every 
foreigner insisted on his right to have his cause, 
whether it arose out of a dispute with the Viceroy — 
and the Viceroy was and is often made defendant to a 
suit—or out of a dispute with one of the Viceroy’s 
subjects, heard before the consul of that power to 
which such foreigner thought it opportune for the mo- 
ment to own allegiance. So, again, if any foreigner 
committed murder, robbery, forgery, or any other 
crime, he was not amenable to the native courts, but 
only to his own consul. Astounding stories were told 
of frauds perpetrated under this system, and of escapes 
from justice effected by criminals of the deepest dye. 
Nubar Pasha, in attempting to put an end to the then 
existing system, laid a good foundation for his work 
by placing before the class of men who could help him 
in this country several brochwres, reports, and other 
documents, both explaining the evils of the consular 
system, and suggesting plans for its amendment. One 
of these was written by a learned member of the bar 
of Paris, and an extract from it appeared in our col- 
umns in July, 1868. Although every power consulted 
by the Egyptian government has freely used its privi- 
lege of suggesting alterations, there is no radical differ- 
ence between the original plan preposed by Nubar 
Pasha and that which is now on the eve of execution. 
The power which has done most to thwart the labors 
of Nubar Pasha is France. As early as July, 1869, it 
was believed that the difficulties with France had been 
arranged, but at this present moment the French gov- 
ernment still hesitates to yield assent to what was ap- 
proved by England six years ago. This is the more 
remarkable when we come to consider that even pre- 
viously to the year 1868 the consular courts used an 
almost literal version of the Code de Commerce of the 
Code Napoleon as that code stood in the year 1808, 
while it was further understood that the now positive 
law to be administered by the new courts was to be 
based upon the French code as it now is. 

It is hardly to be expected that the French govern- 
ment will withhold its assent to the new system much 
longer. It is evident that the cabinet of Vienna has 
resolved to expedite matters as much as possible. The 
upper house of the reichsrath has now before it a bill 
upon this subject, while the Austrian government has 
already selected a judge of the Court of Appeal in the 
person of Dr. Lapenna, a Dalmatian. Not only, how- 
ever, will this example tend to persuade the French 
government to abandon its opposition, but there is also 
the important point that the convention between the 
powers is concluded for only five years, and that each 
power has reserved to itself the right of restoring the 
capitulations upon giving one year’s notice of such in- 
tention. 

According to the scheme embodied in the convention 
there are to be two tribunals; one of first instance, and 
the other of appeal. Each of the powers is to appoint 
to the tribunal of first instance two members, and the 
tribunal is to sit in two divisions for the better dispatch , 
of business. Each power is to appoint one member 
and a judge advocate to the tribunal of appeal. In the 
Court of First Instance, three out of five, and in the 
Court of Appeal, seven out of eleven, judges are to be 
nominees of the European governments. In the origi- 
nal scheme of Nubar Pasha the foreign judges were to 
have been to the native judges in the proportion of 
two to one in all the courts. 
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It is intended that the jurisdiction of these tribunals 
shall extend over all claims between European subjects 
and natives in civil causes. But their criminal juris- 
diction seems to be so much restricted as to be almost 
worthless. Perhaps when the new courts have achieved 
a solid success in civil causes, the great powers will be 
willing to enlarge their jurisdiction over matters which 
undoubtedly require some better control than can be 
exercised under the present system. But, as six years 
have been exhausted in persuading the powers to grant 
civil jurisdiction to these new international tribunals, 
five years more are not an extravagant allowance for 
the achievement of a like result in criminal causes. At 
any rate, no one can accuse the Egyptian government 
of want of perseverance and consistency of purpose in 
the face of obstacles which might have wearied even a 
Russian diplomatist.— Law Journal. 


—— 
THE NEW YORK MEDICO-LEGAL SOCIETY. 


The existence of this society is a matter of great con- 
gratulation to both the legal and medical professions. 
President Clark Bell, in delivering his inaugural ad- 
dress on November 27, 1874, set forth the present con- 
dition and plans of the society and made some excellent 
remarks upon medical jurisprudence. It appears from 
the address that there are 348 resident or active mem- 
bers of the society and 14 honorary members, also 29 
corresponding members. During the past year the so- 
ciety has compiled and published the earlier papers 
read before the society, together with a historical 
statement of its origin, rise and progress. The library 
is increasing, but does not meet the demands of the 
great subject of medical jurisprudence. It is proposed 
to raise the sum of $5,000, which, when judiciously ex- 
pended, will furnish the best library of medical juris- 
prudence extant. Mr. Bell refers to the changes that 
have been made in the laws of the State during the 
year relative to the custody and treatment of insane 
persons, and in cases where insanity is set up as a de- 
fense. The Medico-Legal Society has borne a conspicu- 
ous part in producing these reforms, and if the changes 
turn out to be decided improvements, this will be an- 
other evidence of the advantages to be derived from a 
flourishing association of this character. 

The leading, and we may say, the only foreign so- 
ciety of importance devoted to medical jurisprudence, 
is the ‘‘ Société Medico-Légale de Paris.’”’ A similar 
society has been established in Cleveland, Ohio; and 
we heartily join Mr. Bell in recommending the inaugu- 
ration of similar associations in London, Berlin and 
Vienna. 

In speaking of the relation of science to medical 
jurisprudence, Mr. Bell says: . 

“The advance that science is making in the domain of 
medical jurisprudence cannot fail to excite your live- 
liest interest. Toxicology has become one of the most 
valuable aids and agents in detecting, convicting and 
punishing crime, and the extended efforts as chemists 
of such men as Prof. Doremus, Prof. Chandler, in our 
country, and Tardieu, Caspar, Mayet, and Devergie 
abroad, have awakened and encouraged investigations 
which cannot fail to be of lasting and permanent value 
tomankina. When science does intervene now in the 
cases of detection of poisons by chemical tests, she is 
valuable because, and only when, she is certain. If 
her voice is to be listened to at all convincingly it must 
speak with unerring precision. It is either demonstra- 
tive or it is valueless’. The science of toxicology is as 





accurate and absolute as mathematics, and when de- 
monstration comes debate ends, doubt ceases, and con- 
viction must follow. We should never regard mere 
thevries as proofs. Wemay debate them, examine and 
discuss them in their varied forms and bearings; sub- 
mit them to tests, fancied, difficult and even crucial, 
but when life, character, liberty or property are at 
stake, mere theory ceases to be of value. We can only 
accept the actual, the real and the unquestionably cer- 
tain. Science should have an eye of flame clear as the 
sun, but no heart, no emotion, no fear, no passion. If 
she points her finger it should be as the needle to the 
pole. It must not even vacillate, it must not vibrate, 
for the result to be accepted as absolute. No leaning 
of the intellect, no warping of the judgment, no kind- 
ling of the heart or affections, no appealing to the pas- 
sions, the loves or the hates, but cold as the frost, and 
far reaching and clear as the ether of eternal space. 
Science leads, if she leads at all, unerringly, unmistak- 
ably, and with precision, or she is no safe guide in the 
domain of medical jurisprudence.”’ 

Upon the subject of experts and expert testimony, 
Mr. Bell remarks as follows: 

“To speak a language we mustlearn it. Noone can 
practice a trade that has not learned all its deftness 
and intricacies by study and practice. The hand that 
has acquired skill and tact, and cunning, for a certain 
task, has only come to it after long labor and many 
trials. Sono physician should dare call himself an ex- 
pert in and branch involved in medical jurisprudence 
or scientific investigation until he has studied it to its 
foundations in its abstract principles, and carefully 
prepared himself besides by practice and actual contact 
with it in all its phases, peculiarities and idiosyncra- 
cies, pursuing it into every detail. It is not enough to 
know the nature, character, names and antidotes of the 
various poisons, nor to understand theoretically their 
varied tests and methods of determination. Many 
men of both professions have a very good general 
knowledge of these theoretically, as learned from 
books, reading and observation. That chemist who, 
knowing all this, before he attempts to swear, when 
life and death are in the balance, should have taken all 
these questions, all these tests, to his laboratory, and 
worked out one by one every problem for himself, be- 
fore be is competent to speak with precision to a court 
or before a jury. Mere opinions of men are becoming 
daily less valuable, especially on scientific questions. 
The more we attempt to rely or to build upon them the 
more painfully uncertain do we become of our prem- 
ises, of our foundations. The experience of both pro- 
fessions in that class of cases in our courts, when the 
opinions of medical witnesses only are given, has 
doubtless been akin to that entertained by the com- 
munity at large, and helped to shake profoundly the 
public confidence in them at all. Counsel submit 
usually, or frequently in the same case, contrary opin- 
ions from medical men, of apparently equal learning, 
skill and opportunities, upon the same apparent state 
of facts. For example, in the case of George Francis 
Train, Drs. Hammond, Clymer and Parsons pronounce 
him insane, though they have no previous acquaintance 
with or personal knowledge of him, and base their 
opinion upon one or two interviews and conversations, 
whilé Drs. Finnell, Peugnet, Gardner and others pro- 
nounce him sane on similar examinations, and the jury 
usually balancing the medical testimony, as in that 
case a panel of the sheriff's jury, having a large expe- 
rience in such cases, are governed by their own judg- 
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ment, or the testimony of those acquaintances and 
friends who are and have been long and intimately ac- 
quainted with the party who is the subject of the inves- 
tigation. And this case is but a sample of similar 
evidence in other cases of more or less public 
prominence. We must strive to approach nearer 
by careful study, preparation and skill to cer- 
tainty. So long as facts only go toward con- 
viction and to formation of opinions merely, these 
opinions must be accepted with great care, and their 
weight and importance must be conceded to be of little 
value. We do not want opinions, we want certainties. 
We have nothing but doubts left if we gain as the re- 
sult of scientific research or inquiry only convictions 
or opinions. In the toxicological test if the result is not 
absolutely certain we reject it wholly. There are more 
or less bearings and indications in many of the experi- 
ments which fall short of certainty, but which are not 
wholly valueless as evidence; still, in such cases, we 
reject all if the result is not absolutely certain. Let us 
emulate and establish that standard. Itissafer. The 
teachings of pure science have not merely a charm; 
they have more; she rewards her devotees; she smiles 
upon the patient worker, and the truth lies at the bot- 
tom of her profoundest depths. We must then invade 
and dig and work for the hidden, but we must know, 
recognize and acknowledge it only when it stands fully 
revealed. No man, no matter what may be his profes- 
sion, his apparent standing, or his theoretical or book 
knowledge, until he has completely mastered the par- 
ticular subject upon which he is called to testify, as 
well in its theory as in its practice, is safe to be classi- 
fied as a competent expert. Medical jurisprudence, 
on its medical side especially, is full of specialties. The 
medical expert should be a specialist in the widest, 
broadest, best sense of that term. The more learned 
he really is, the more careful, thorough, complete and 
comprehensive will be his examination of a subject. 
His analysis should be fundamental. If we are to deal 
in opinions only, the opinion of such a witness is valu- 
able; but the more profound the expert the less we 
shall have of his mere opinions. He will presently deal 
only in facts. Has he found certainly thetruth? Is 
it certain, absolute, demonstrable? He then can speak, 
and convincingly. Is he groping in the case, as one in 
the dark? Does one set of symptoms indicate this, 
another that? Is he in doubt, or does he balance facts 
and weigh them and attempt to offset them, the one 
against the other? Then we have only doubt; and if 
opinions are the result, why should they not differ, as 
men always will differ? I know, of course, the rule 
established in our courts, under which, in certain cases, 
the opinion of experts upon a given statement of facts 
is permitted to be given; but the whole spirit and phi- 
losophy of the law is tending to establish this class of 
legal evidence on a more solid and substantial basis, 
and to make it a means of arriving at truth, and to ag- 
gregate facts, rather than to cloud and embarrass a 
case in the mazes and uncertainties of the diverse and 
contradictory opinions of medical men. In that re- 
markably lucid and masterly address delivered by 
Prof. Tyndall before the British Association of Sci- 
ence, at its recent session, which has awakened so 
much of interest and discussion on both sides the sea, 
we find that very learned and brilliant man and thinker, 
in reviewing the philosophy of Lucretius and his oppo- 
nents of that and the present time, bringing foremost 
and prominent into the discussion those grave ques- 
tions so intimately related to our studies of insanity, 
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diseases of the brain, and mental phenomena, concern- 
ing which many members of this society who have 
given the subject of mental diseases and peculiarities 
much thought, are at a loss and differ in their conclu- 
sions. Are aberrations of the reason an affair of the 
material brain? Is mental disease a brain disease? 
What is the true nature of the soul of man? And what 
its relation to his physical structure? In that admira- 
ble debate, between the pupil of Lucretius and Bishop 
Butler, author of the world-renowned “Analogy,” 
these problems, which have puzzled the alienists of 
our own and past time, are placed by Prof. Tyndall in 
a most masterly way, to investigate whether the mind 
of man, and his intellectual and reasoning faculties 
are a part of his physical being, or whether the body is 
the mere tenement of the spirit in which it dwells 
while life remains. 

* * * * * * * * 

“There may be those who fear to pursue these or sim- 
ilar inquiries to their legitmate sequences, through a 
fear that some result might disturb settled convictions 
or opinions, but such fears are wholly unworthy, and 
should not for a moment control any rational or 
thoughtful mind. I have never for one moment 
feared the result of any scientific test, examination or 
trial, upon any of the questions involved in the mat- 
ters of my own opinions, faith or convictions, and I 
should not regard the faith, opinion, or the convictions 
of any man of value, who did fear to submit to any 
tests that science could really make. A faith that 
could not stand such a test would be unsafe and unre- 
liable. The great danger is, in accepting those indica- 
tions or leanings which sometimes appear to be the 
teachings of science, for scientific facts; and if we ex- 
amine in this manner and upon these subjects, with- 
out great care, we are in danger of being led into the 
very mazes of doubt, uncertainty and daze in our in- 
vestigations of medical jurisprudence which Professor 
Tyndall describes as his own state, in regard to ab- 
struse metaphysical questions which he has in vain 
sought to expose to scientific tests and demonstra- 
tions. 

*“T cannot better conclude what I have to say upon 
this subject than to intruduce an extract from a letter 
from M. P. Volpicelli to M. Chevreul, read before the 
French Academy, and which came to my notice since 
the above was written, which appears in the Comptes 
Rendus of August 31, 1874, a translation of which is 
also given in the October number of the Psychological 
and Medico-Legal Journal. M. Volpicelli says: 

‘“** We must not forget that the characteristic truth in 
sciences belonging to the dominion of natural phi- 
losophy is demonstration ; and that, unfortunately, in 
otker sciences of this dominion (mathematics alone 
excepted) the principal facts that constitute them are 
not connected except by propositions more or less 
probable, which escape demonstration— the impossi- 
bility to pronounce one’s self @ priori on the question 
of knowing whether a proposition advanced as new i 
true or erroneous. 

*“* And again there is a distinction, too often forgot- 
ten, between exact facts, gathered from experience 
or observation, and the interpretation given to them — 
a distinction so well drawn up by a profound genius: 
phenomena alone affect our senses, the mind alone dis- 
covers the causes, from which the consequence — the 
experimental method a posteriori, which I have just 
defined — should only be applied to the interpretation 
which has led to experiments or exact observations, for 
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it is undoubtedly this instigation, this interpretation, 
which, if correct, forms science. It is this distinction 
of facts, observed to be exact, and the interpretation 
given to them, which, according to my idea, are not 
sufficiently known so as to be admitted into the inter- 
ests of real progress, such as scientific experiments and, 
I may add, the science of observation.’ ” 


——_@—_—___. 


LAW AS A SCIENCE AND AS AN ART. 


The above was the subject chosen by Professor 
Sheldon Ames for his opening address to the students 
of the jurisprudence class at University College, Gower 
street. 

After a few introductory remarks, the professor said 
that when a young man commenced the study of law, 
whether by attendance in an office or chambers, or by 
reading Blackstone’s Commentaries, or dipping into 
Smith’s or White and Tudor’s Leading Cases, or by 
exercising himself at a debating society in forensic 
disputation, he was addressing himself to the study of 
an art, and not of a science. He was trying to ac- 
quaint himself with the body of formal rules which 
made up the law of England; he was learning, when 
occasion served, to elicit the rules for himself; he was 
familiarizing himself with the modes of reasoning by 
which statutes were explained, and a general principle 
first judicially educed out of a number of analogous 
decisions, and then applied to acts presenting them- 
selves for the first time; he was preparing himself for 
work, for action, for life; he was studying law as an 
art. Up to very recent times in England the only no- 
tion of studying law had been that of studying it as 
an art. An exception to that statement might be 
made for the case of the study of the civil and canon 
law at the universities, and for the sort of general 
legal training which at one time was sought in the 
Inns of Court by a much larger class of students than 
that of persons intending to follow law as a profession. 
A number of influences had been co-operating in the 
present century in England to bring about the discov- 
ery that law admitted of being studied as a science no 
less than as an art, and that there were as sufficient 
reasons for cultivating the knowledge of law in the 
former as in the latter aspect. Apart from the more 
general, and less easily assignable, influences conduc- 
ing to the result of law being raised to a truly scientific 
platform, the phenomenon of Bentham’s works and 
writings was most deserving of notice. Bentham 
could never be content with studying law as an art. 
His keen sense of moral justice, his restless logical 
faculty, his irrepressible political aspirations, his self- 
confidence ever merging into egotism and even self- 
conceit, wholly unfitted him for patiently and servilely 
learning the rules and method of English or any other 
system of law with the simple object of turning his 
arguments to direct professional account. Bentham 
was a moral philosopher, an English lawyer, a political 
revolutionist, a Constructive statesman, and a remorse- 
less critic all at once; in his writings he often figured 
asall at once. [t was thus difficult to ascertain the 
precise amount of Bentham’s influence in any single 
direction, though it has been universally confessed 
that his influence in all directions was incalculably 
great. The breadth of Bentham’s interests, no doubt, 
of itself conduced largely to favor the scientific study 
of law. It began to be felt that if English law was 
not the perfection of reason, then there must be some 
reasonable standard to which the law of every country 
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logically must, and morally ought to, conform. The 
indirect teaching of Bentham in the direction of legal 
science was stimulated and fortified by the spasm of 
codification which in the early part of the present cen- 
tury seized upon the States of Europe. There was no 
more favorite topic with Bentham than that one, and 
none to which he more persistently invited the atten- 
tion of his coyntrymen. Mr. Austin, far more dis- 
tinctly than his predecessor, conceived the existence 
of a distinct branch of study of a severely scientific 
character, and conversant with the logical principles 
which necessarily and invariably underlie every possi- 
ble system of law. To that branch of study, dealing 
solely with abstractions, and relieved from the con- 
crete technicalities of any particular system, he con- 
fined the name jurisprudence, which name he also 
compendiously explained to mean the “ Philosophy of 
Positive Law.”’ Anattentive student could not read 
Mr. Austin’s works without, perhaps unconsciously to 
himself, coming into the possession of a new faculty. 
Not only was he rapt by a new-born enthusiasm, but he 
discovered a rich field of interest in a quarter in which 
he would, unassisted, have been least likely to search 
for it. Ina region which was proverbially the dullest, 
dryest and hardest, he found opening out before him 
the fascinating vistas of a true science which by its 
methods and the width of its range, at once connected 
his pursuits with the most alluring studies of the pres- 
ent age. He found himself at once transported from 
the dreary purlieus of a technical art into the univer- 
sal sunshine of a genuine science. Although it was 
cheerfully conceded to Mr. Austin that he was the first 
Englishman who had rescued the study of law from 
the somewhat groveling associations with which it was 
habitually bound up, yet it was now widely admitted 
that he hemmed round the scientific aspects of law 
with too close a hedge. Since Mr. Austin’s time there 
had been some portions of the fabric of legal science 
which had been coming into conspicuous relief. After 
some reference to the necessity of an inquiry into the 
meaning, origin and import of such terms as State, 
constitution, marriage, infant, etc., the professor said 
that the origin of_law itself, as discoverabie in the 
constitution of man and of human society, as related 
to man’s logical and ethical nature, and as controlled 
by the facts of the physical universe, formed an in- 
separable element in legal science, though it was wholly 
irrelevant to law as an art. What he desired to insist 
upon was, that there was a specific amount of infor- 
mation relative to the primary institutions of social 
life which was indispensable to the student of the 
science of law. He then said that perhaps one of the 
most disputable points relative to the present subject 
was whether or not the origin and nature of what was 
called ‘‘ The Law of Nations,” or ‘“* International Law,”’ 
was properly included among the topics of the science 
of law. It was well known that Mr. Austin relegated 
the whole subject to that of morals, and denied to 
* International Law” the name of Law, because it did 
not satisfy the definition which he placed on the term. 
That was a good instance of the peril and worthless- 
ness of making precipitate and inelastic definitions of 
moral terms. Every one knew that for a vast number 
of purposes rules of international law had all the 
qualities of rules of national law. They were cited, 
established and argued upon in courts of justice in a 
manner in no respect distinguishable from that fa- 
miliar in the case of all other rules of law. They 
needed the same sort of rigorous professional study, 
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and were many of them so much implicated with rules 
and principles of English law, that it was impossible 
to master the one class without attaining to a consid- 
erable acquaintance with the other. And yet it was 
true that it was almost impossible to frame a compact 
form of words which should exactly cover, and no 
more than cover, the meaning of the term law in both 
cases. What was really common in the two meanings 
must be sought for in a laborious and somewhat 
lengthy analysis, the results of which did not admit of 
being shortly and compressedly stated. It must be 
allowed that the topics of the origin and nature (though 
not the contents) of the ‘“‘ Law of Nations,” and of its 
leading points, was one of those which must be added 
to the fabric of the science of law as conceived by Mr. 
Austin. The topic of the abidiug relation of law to 
the moral activity of man also belonged to the science 
of law. The true nature of law could only be fully ex- 
pounded by a reference to the necessary and perma- 
nent limits within which its usefulness was confined ; 
and therefore an inquiry into the place and direction 
of those limits, i. e., into the relation of law to mo- 
rality on the one hand, and to government on the 
other, was an indispensable portion of legal research. 
The complete study of the science of law involved, or 
rather presupposed, the study of much else beside. 
History, descriptive sociology, Roman Law, Foreign 
Law and International Law, logic, ethics and politics, 
were none of them alien, were most of them essential, 
and were all of them helpful to the fit furnishing of 
the student of legal science. In conclusion, Professor 
Amos read a short extract from an address delivered 
by his father, thirty-four years since, to his class for 
the study of English law, which had then just been 
founded at University College, in which he alluded to 
the satisfactory relations existing between himself and 
the students.— Solicitors’ Journal. 


——_—_ @—__—_. 


THE NEW CONTRACT FOR THE PUBLICATION 
OF THE NEW YORK REPORTS. 

Pursuant to chapter 224 of the Laws of 1848, the 
State reporter, comptroller and secretary of State, of 
- the first part, have entered into a new contract with 
A. Bleecker Banks of Albany, of the second part, for 
the publication of reports of the decisions of the Court 
of Appeals and Commission of Appeals known as the 
** New York Reports.’”’ The contract recites that due 
public notice of the reception of proposals was given, 
and that the proposal of Mr. Banks was considered the 
most advantageous. The contract is dated November 
25, 1874, and provides that Mr. Banks shall have the 
publication for the term of three years from December 
14, the matter for the reports to be furnished by the 
reporter, and the volumes not to be less than 750 pages, 
nor more than 900 pages, including the notes, refer- 
ences and index, and such other matter as the State 
reporter shall direct. The publication is to be done at 
Albany, and with all practicable accuracy and dis- 
patch. The style of the volumes is to be the same as 
heretofore, and the quality of paper, binding and typo- 
graphical execution is required to be equal to ‘‘ Wal- 
lace’s United States Reports, volume eighteen.’’ The 
name of Mr. Banks alone is to appear on the title page 
as publisher, except in case of an assignment of the 
contract with the consent of the parties of the first 
part, or their successors in office. And no advertise- 
ment or extra matter not furnished by the reporter is 
to appear in the reports. 





Sixty-five copies of each volume are to be furnished 
to the secretary of State free of charge for distri- 
bution according to law, and these copies are to be 
delivered before the sale or delivery of any copies to 
individuals or the public. The reports are to be placed 
on sale at retail at one dollar and ten cents per copy, 
in one or more law book stores in Albany and New 
York, and other law booksellers are entitled to be 
supplied on the first application with not to exceed 
100 copies (unless the publisher choose to deliver a 
greater number), and thereafter at intervals of not ex- 
ceeding ten days with 50 copies. And all booksellers 
are to be supplied without discrimination. The parties 
of the first part are to use their discretion as to what 
failure or evasion in the performance of the contract 
shall be deemed sufficient to rescind it. For any 
breach of the contract the party of the second part is 
to forfeit the sum of $5,000 to the people of the State, 
and the sum of $100 to any person aggrieved by the 
failure to furnish copies as directed. The copy-right 
is vested in the secretary of State, for the benefit of 
the people. 





BOOK NOTICES. 


A Treatise on the Law of Trusts and Trustees. By Jairus 
Ware Perry. Second Edition. Twovols. Boston: Lit- 
tle, Brown & Co., 1874. 


It is now about three years since the first edition of 
this valuable work was published; and although the 
growth of this branch of law of which the work treats 
is not so rapid as some other-branches, yet the decis- 
ions are constantly modifying and illustrating the 
law of ‘‘ Trusts and Trustees.’’ Mr. Perry tells us that 
he has reluctantly been compelled to make two 
volumes out of the second edition, on account of the 
introduction of new matter. ‘Thirty-three new sec- 
tions upon the trusts that arise under power of sale, 
mortgages and deeds of trust in the nature of mort- 
gages, have been added; and many new sections upon 
important questions are scattered through the work.” 
The new work compares favorably with the old; and 
we think the division of the entire work into two 
volumes is perfectly justifiable, and imparts much to 
the beauty and convenience of the work. It is un- 
nessary to comment at length upon the merits of Mr. 
Perry’s treatise. It has already been tried in the cru- 
cible of professional criticism and has been found to be 
pure stuff. The arrangement is logical and convenient» 
the style clear and forcible, the references copious and 
satisfactory. And the least we can say is that the 
work deserves the hearty commendation and recep- 
tion which is accorded it by the profession. 


A New Law Dictionary and Institute of the Whole Law. By 
Archibald Brown. London: Stevens & Haynes, 1874. 


The appearance of a ‘“‘New Law Dictionary” is at 
first sight a matter of congratulation. The law dic- 
tionaries which are at the disposal of the profession 
are not quite what is demanded, either in fullness, 
completeness or adaptation to the latest phases of the 
law. Mr. Brown is known as the author of ‘‘ The Rule 
of the Law of Fixtures,’’ and ‘An Epitome and 
Analysis of Savigny’s Treatise on Obligations in Ro- 
man Law.”’ He isa scholarly writer, and evidently is 
much in earnest when he takes up his legal pen. But 
there are some difficulties to be surmounted in making 
a good law dictionary, which a writer will not find in 
any other branch of law literature. The precision, the 
conciseness, the condensation required are somewhat 
unique. It requires the nicest judgment to ascertain 
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how general and brief to be, and how particular and 
lengthy to be in any given instance. If the dictionary 
is small, the danger is in being obscure; if it is large, 
the danger is in being profuse. The author in his 
preface states that he proposes to present a ‘‘ complete 
institute of the whole law of England, expressing 
briefly, but without inaccuracy or meagerness, the 
rules and principles of the Common Law, of Chancery 
Law, of Real Property or Conveyancing Law, of Mer- 
cantile Law, of Constitutional Law, and of Public or 
General, i. e., International Law, arranging these rules 
and principles, whether of doctrine, evidence, or pro- 
cedure, in lexicographical order, and while giving 
prominence to what is modern, not ignoring what is 
ancient in the law, wherever the ancient principles or 
phrases were either valuable in themselves or service- 
able in explaining the modern principles or phrases 
which are in numerous instances their equivalents.” 
And all this stupendous work he proposes to get into 
less than four hundred pages. Mr. Brown has his 
misgivings about this, and he reluctantly acknowledges 
“that an unaccustomed feeling of diffidence has once 
or twice assailed him, lest his work should not prove so 
absolutely faultless or so generally useful as it has been 
his wish to make it.’ But he is certain that the dic- 
tionary will be adapted to the wants of law students at 
least. 

An examination of the body of the dictionary shows 
that the work is in the main very well done, and there 
is exhibited much research and judgment. We notice 
some lack of uniformiity and proportion. Thus the 
subject of Bailment is given only half a column, while 
under the title of ‘‘ Easements ”’ we have nine columns. 
To *“* Promissory Notes”’ scarce half a column is given, 
and the definition does not even give the technical 
terms of the parties toa note. There is under this 
head across-reference to ‘ Bill of Exchange,” to which 
we find there is allotted a column. Under “Bill of 
Exchange ’”’ we find cross-references to “‘ Indorsement,”’ 
‘‘Notice of Dishonor,” and ‘‘ Protest,” etc., but there 
are no such references under the head of Promissory 
Note. There are some parts of the dictionary which 
are not applicable to the state of American law; and 
of course would not be safe as a sole guide to Ameri- 
can students. Thus the term “ Premises” is defined 
to mean “‘ matter previously stated or set forth,” etc., 
and the whole definition contains no reference to the 
frequent use of the term “ premises,”’ in the sense of 
real property. Under the head of ‘* Divorce” we are 
told that ‘‘at the present day there is no divorce é 
mensa et thoro, but either a total divorce a vinculo mat- 
rimonii, * * * or else a judicial separation.” Again 
we are informed that divorce a vinculo on account of 
adultery ‘‘ enables the parties to marry again and to do 
all other acts as if they had never been married,” 
which is not very good law in this State with respect 
to the guilty party. Under the head of “ Seduction ” 
we are informed “‘ that a parent can only maintain the 
action if his daughter was in his service at the time,” 
which is not the general American rule on the subject, 
unless the word ‘“‘ service’ is construed to mean either 
constructive or actual service. But it is unjust and 
hypercritical, perhaps, to expect that a law dictionary 
shall be a complete guide to the law. Its province is 


only to give hints and general definitions; and the dic- 
tionary which, besides giving the most and best infor- 
mation is so framed as to impart by implication the least 
error, is the model dictionary. Mr. Brown has done 
well in his three hundred and ninety pages; but we 





are sorry that he did not take more space and give us 
what the profession really need, a complete unabridged 
modernized dictionary of law. 


Fortescue’s De Laudihus iae, translated by Fran- 
cis era my with Notes by f- rew Amos and a Life of 
zeqeete -) by Lord Clermont. Cincinnati: Robert Clarke 


This work is the third of the series of noted “‘ Legal 
Classics’ which Messrs.Clarke & Co are bringing out. It 
is taken from LordClermont’s private edition of Fortes- 
cue’s Life and Works, which was printed in 1869, and 
is, by far, the most accurate and satisfactory compila- 
tion of Fortescue’s productions extant, the compiler 
(Lord Clermont) being a descendant of Fortescue. Sir 
John Fortescue, chancellor to Henry VI, was the sec- 
ond son of Sir John Fortescue, of Winstone, South 
Devon, who was present at the battle of Agincourt in 
1415. The exact date of his birth has not been ascer- 
tained, but it was, probably, in the last decade of the 
fourteenth century — about the year 139. The biog- 
raphy which is presented in the forepart of this book is 
one of the most interesting sketches we bave ever read, 
and is alone worth the price of the book. The picture 
which is drawn of thetimes in which Sir John lived, 
and of his connection with that period is charming, 
not only in point of style but of subject-matter. From 
Fortescue’s letter to the Earl of Ormond, containing 
directions how to proceed in his mission into Portu- 
gal, we make the following brief extract: ‘Item. Yf 
ye fynde the kynge of Portingale entretable in our ma- 
teres, sparithe not to tarie longe withe hym. And yf 
ye fynde him alle estraunge, dispendethe not your 
money in that contrey in idilice; for after that ye came 
hithere, hit is like that ye shalle be putte to grete costes 
gone uppone, and, peradventure, not long tarie here. 
Item. My lord prince sendithe to you nowe a lettre 
writyne with his owne hande, and another lettre di- 
rected to the kynge of Portyngale, of which I sende 
nowe to you the double enclosyd hereyn.”” No onecan 
read the extracts from the letters of the noble old 
jurist without a feeling of affectionate curiosity, not 
only inregard to the matters of which he writes, but 
in regard to the forms in which his native English ap-. 
peared more than four centuries ago. Fortescue lived 
to the age of ninety, having sustained the highest 
character as a judge, statesman and writer. In addi- 
tion to the short biography of the author of “De 
Laudibus Legum Angliae,’’ there is a list of his works, 
and a preface by Lord Clermont and also one by 
Amos. 

It is unnecessary to set out at length this renowned 
work of Fortescue’s. It contains the wisdom of the 
time and country in reference to the nature of govern- 
ment and the functions of rulers, and in reference to 
the foundations and methods of civil and criminal 
jurisprudence. It is a general commentary on the 
government and laws of England, and as the title “‘ De 
Laudibus Legum Angliae” implies, there is more of 
commendation than of criticism in it. Fortescue be- 
longed to that class who are satisfied with things as 
they find them, and seek for reasons to sustain the ex- 
istingorder. He was not alaw reformer, but a law in- 
terpreter, and not so much of a philosopher as a jurist 
and statesman. Hence the work which is here fur- 
nished to modern readers will be found to be a sound, 
practical, conservative exposition of the early English 
law and institutions. The Latin text of the work is 
included in the volume, and is taken from the MSS. in 














THE ALBANY LAW JOURNAL. 











the University Library, Cambridge. The notes by 
Amos are valuable, and some of them are quite elabo- 
rate. Taken as a whole, weshall have to wait long be- 
fore we shall see a more desirable and interesting pub- 
lication than this. 
——_>__—__ 
A CARD. 
Court oF APPEALS OFFICE, 

ALBAny, N. Y., Dec. 2, 1874. 
To the Editor of the Albany Law Journal: 

Dear Str: Some few days ago I issued a circular, 
addressed to banks, bankers and others throughout this 
State, offering to furnish advance copies of the opinions 
recently delivered by the Court of Appeals in the case 
of the “‘ Farmers’ Bank of Fayetteville against Hale.” 

At that time I firmly believed I had the right to do 
this, and that no possible objection could be made to 
the same in any quarter, and being struck by the im- 
portance of the decision, took this means of calling 
your attention to it. 

I now take this public mode of assuming all blame in 
this matter, the said circular having been conceived 
and issued by me alone, without the knowledge or ad- 
vice of any other person, and I am sincerely sorry that 
so simple a matter, wholly innocent upon my part, 
should have caused annoyance to any one, as I under- 


stand it has. 
I remain yours respectfully, 


J. ALBERT WILSON, 
Assistant Clerk, Court of Appeals office. 

(The issuance of the circular in question, while the 
result of the assistant clerk’s misapprehension of the 
etiquette of office and of the proprieties of his position, 
Was nevertheless an act which merited rebuke for 
several reasons. The circuJar overrated the import- 
ance of the decision and its scope, in stating that the 
case of Farmers’ Bank v. Hule reviews * the whole law 
of usury and interest, and finally ’’ settles ‘that much 
vexed question.’”’ The vast amount of the financial 
business of the State is done through the national 
banks, and the law as to them was settled two years 
ago. Thedecision only applies to State banks of which 
there are comparatively few. The case may be said to 
be more valuable and interesting to the lawyer than to 
the layman. But whatever may be the business inter- 
ests involved, it is scarcely excusable for the assistant 
clerk of the highest court in the State, to engage in an 
enterprise which is flavored so highly of dollars and 
cents and so little of official modesty and sense of pro- 
priety.— Ep. A. L. J.] 

—_———_ 


CORRESPONDENCE. 


GENERAL TERM DECISIONS IN THE COURT OF 
APPEALS. 
New York, December 1, 1874. 
To the Editor of the Albany Law Journal: 
S1r — The statistics of “‘ Inquirer” in your last issue 
might well lead one to ask ‘“‘ What is the matter with 
the First Department?” if they shed all the light 
needed on the subject. They do indeed show that of 
all the appeals taken to the Court of Appeals from the 
several departments, those taken from the city of 
New York exhibit a greater ratio of reversals to 
affirmances than those from any other department. 
But the statistics, in order to be valuable, should go 
a step further and show what proportion of the whole 
number of General Term judgments entered in the 
several departments are ever appealed from at all, and 








then compare the result of this exhibit in New York 
city with similar results in the other departments. It 
is just possible that the confidence of the bar in the 
judges of this department leads them to make but few 
attempts to shake their judgments. The statement of 
“Inquirer’’ that out of the vast number of adjudica- 
tions of our General Term only 58 found their way to 
the second calendar of the Court of Appeals for the 
current year, would seem to point in that direction; 
while the 21 appeals accredited to the third depart- 
ment, and the 29 to the fourth, may really represent 
large ratios to the whole number of adjudications in 
those departments. More light. 

Respectfully, 

EpWARD P. WILDER. 
——___¢—__. 
COURT OF APPEALS DECISIONS. 

The following decisions were handed down in the 
Court of Appeals on Tuesday, December 1, 1874: 

Judgment affirmed with costs — Erastus G. Graves 
v. Edmund P. Wait, Jas. M. Ricketts v. The Baltimore 
and Ohio R. R. Co., Augustus W. Doll v. William P. 
Earle, Philo T. Ruggles, Receiver, etc. v. Orlow W. 
Chapman, Sup’t, etc., Same v. Same, Prescented 
Angell v. The Hartford Fire Ins. Co., Charles White 
v. Emil Keith. —— Judgment reversed and new trial 
granted, costs to abide the event — Edward B. Holly 
v. The Mayor, etc., of New York. —— Judgment of 
General Term and decree of surrogate reversed, and 
case remitted to Surrogate to pay the principal of the 
legacy and accrued interest from the death of M. M. 
Ferris to the heirs of M. K. Ferris, and interest from 
the death of P. Carter to death of M. K. Ferris, to 
residuary legatee — Caroline A. Cushman v. David M. 
Horton. —— Appeal dismissed with costs— The Third 
National Bank of Buffalo v. Benjamin F. Bruce, 
Jacob Ffohl v. Arthur B, Simpson et al. —— Motion 
granted with $10 costs— Thomas Hope v. Charles E. 
Lawrence, George Barker, survivor, et al. v. William 
D. White et al.— Motion to open default granted 
on stipulation of parties, on condition that the case is 
submitted without argument— Anna M. Calligan, 
admrx., v. The N. Y. C. and H. R. R. Co. 

easements, 
PORTRAIT OF THE LATE JUDGE PECKHAM. 

This portrait was ordered at a meeting of the bar of 
the State, held at Albany, shortly after the tragic death 
of the great jurist. It waspainted by Jared B. Flagg, 
who is regarded as one of the finest artists in the city, 
and this portrait certainly proves it. It is nearly full 
length, life-size, and intended to hang in the court 
room of the Court of Appeals at Albany, and be handed 
down to posterity with the portraits of Kent, Cady, 
Spencer and other great jurists that adorn the walls of 
that historic room. The members of the bar and 
friends of the late judge are requested to call and see 
the portrait at the gallery of John Snedicor, 765 Broad- 
way, where it will remain a few days before removing 
it to Albany. — Daily Register. 

——_>_+_—_ 

The Law Times in speaking of Mr. High’s work on 
‘Extraordinary Remedies,” incidentally remarks that 
‘‘ American jurisprudence has attained to such excel- 
lence, and has been built up by men of vast learning 
whose successors have proved most worthy, that it is 
impossible to write a text-book on a branch of law 
common to both countries without citing the legal 
decisions in both countries (England and America).” 
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LIMITATION OF CLAIMS AGAINST ESTATES. 

It seems to be the impression among some attor- 
neys that the allowance of a claim by the Court of 
Probate, against an estate, entitles it to payment out 
of assets, present or future, irrespective of any lapse 
of time. In most cases, undoubtedly, the active duty 
of the creditor is ended upon the due allowance of 
his claim, “to be paid in course of administration,” 
yet there is no magic in the wand of the court to 
confer immortality upon his claim, and in the present 
article I propose to discuss the bars and limitations 
which attach to a claim after its regular allowance by 
the Court of Probate. 

One leading principle must be borne in mind, that, 
although the executor or administrator is classed as a 
trustee, and usually spoken of and treated as such, 
he is a trustee only for the heirs or devisees, not for 
the creditors. They have their legal claims against 
the estate, as they previously had against the dece- 
dent, and the estate descends to the personal repre- 
sentative, subject to them as a lien or charge, which, 
however, must be presented and proved in apt time, 
and in accordance with the laws of the forum. These 
claims when allowed by the Court of Probate become 
properly judgments, are classed, treated and spoken of 
as such by the courts of almost every State, and have 
no special equity. Undoubtedly when an executor 
or administrator receives any money for the estate he 
is bound to account therefor, no matter what may be 
the lapse of time, but this accounting is to the court, 
and the court must determine who are the proper 
distributees. He can never plead the statute in his 
own favor, and can never deny his trusteeship; the 
question is, who are his cestwis que trusts. 

No one will claim that, on the death of the debtor, 
the statute ceases to run against a cause of action 
already accrued, Freake v. Cranefeldt, 3 Mylne & 
Craig, 14 English Chancery, p. 490; and the various 
legislative enactments allowing a certain additional 
period, either after the debtor’s death or the appoint- 
ment of his representative, within which an action 
may be brought, are but so many recognitions of the 
perishable character of the debt. 

In all the numerous decisions of the Illinois Su- 
preme Court touching the question, claims allowed 
against an estate have uniformly been spoken of as 
judgments. Welch, Administrator, v. Wallace, 8 Ill. 


490; Peck, Administrator, v. Stevens et al., 10 id. 127; 
Propst v. Meadows, 13 id. 157 ; Mitchell v. Mayo, 16id 83, 











And the whole course of legislative and judicial 
decision is irreconcilable with the position that the 
moment a claim is*allowed against a dead man’s 
estate, it is made immortal, so that no lapse of time 
can constitute a bar to its validity. McCoy v. Morrow, 
18 Ill. 519; Rosenthal v. Remick, 44 id. 202; Myer v. 
McDougal, 47 id. 278; Fitzgerald v. Glancy, 49 id. 465. 
And nowhere do I find any decision, intimation or 
dictum to the effect that these allowed claims are not 
within the rules as to judgments, that the Statute of 
Limitations does not run against them, or that the per- 
sonal representative is a trustee for the creditors. Cred- 
itors of an estate fall, therefore, unless in special cases, 
under the operation of the statutes of limitation of 
their respective States, and if they desire to keep 
their claims alive they should, in proper time, revive 
them, by action of debt, scire facias, or in such man- 
ner as may be specially provided. Nor does the fact 
that the administrator or executor is a trustee for the 
heirs change the position of the creditor in this 
respect, for as is well stated in Spotsevood v. Dandridge, 
4 Hen. & Munf. 139: “To prevent length of time 
from barring a claim on the ground that the posses- 
sion of the defendant was fiduciary, such possession 
must have been fiduciary as to the plaintiff, or those 
under whom he claims, its being fiduciary as to any 
person is not sufficient.” 

The claims of creditors who have allowed the Stat- 
ute of Limitations to run against them were also care- 
fully considered by Surrogate Bradford in Warren v. 
Poff, 4 Bradf. Sur. Rep. 260. The testator there died 
in 1839; in 1842 the executor rendered his final 
account, and the personal estate being insufficient to 
pay all the debts, a dividend was declared, and War- 
ren was duly paid his dividend; the executors sold 
the real estate under the will in 1856. Warren 
applied in 1857 for payment of the balance of his 
claim out of the proceeds; the executor and legatees 
pleaded the stdtute, and the surrogate sustained the 
plea, saying that “ the creditors could have compelled 
the execution of the power at any time after the 
testator’s death before their claims were barred by the 
statute,” and that they had failed to pursue the ade- 
quate and efficient remedy which they had possessed— 
or, as stated in the syllabus, prepared by the surro- 
gate himself, “ when the power had been exercised, 
and the land converted into money long after the 
debts had been barred by the statute, this fund did not 
constitute new assets in regard to which a remedy 
remained to the creditors.” The case is directly in 
point where there comes to the hand of the execu- 
tors or administrators what are usually called “ sub- 
sequently-discovered assets.” I know of no case 
holding that, as to these, the creditors have any 
peculiar rights or equities, or that, in the absence of 
fraud or collusion by the personal representative, 
heirs or legatees, the creditors are excepted from the 
operation of the Statute of Limitations. 

There are two reported cases in which creditors 
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were held entitled to a fund even after the expira- 
tion of the statutory limitation, Dexter v. Arnold et al., 
3 Mason, 284, and Bancroft v. Andrews, 6 Cush. 493, 
yet neither of them conflict with the general rules 
above laid down. 

The former arose under the special statutes of 
Rhode Island, was an insolvent estate which by the 
statutes (chapter 174, Insolvent Estates), are governed 
by special and entirely peculiar enactments, and that 
eminent jurist, Mr. Justice Story, in delivering the 
opinion (pp. 292-3), distinctly reccgnizes this differ- 
ent mode of proceeding prescribed in cases of insol- 
vency, and says, that the claims of creditors proved 
against insolvent estates attach upon all the real and 
personal assets of the intestate, and according to the 
very terms of the act are to be distributed among the 
creditors so far as the estate shall extend. It is upon 
this ground that the administrator was then said to 
hold them in trust for the creditors. 

By this statute, in case of an insolvent estate, the 
heirs are placed entirely out of consideration; they 
have no rights or interest in the estate. The duty, 
which in case of a solvent estate, in Rhode Island or 
in any State, not under special statute, he would owe 
to the heirs, he there owes to the creditors. 

His usual duties, his trusteeship, is transferred to 
the creditors, and being thus a trustee, his trusteeship 
is not discharged by lapse of time. The other case, 
Bancroft v. Cushing, is of a similar nature, and arose 
under the Massachusetts statute regarding estates 
represented as insolvent, and which prescribes a 
special mode of proceeding with particular reference 
to the rights of creditors. 

The running of the statute is not suspended by the 
insolvency of the estate. The estate which descends 
to the administrator passes subject to all claims which 
are proven and prosecuted in apt time; but the sol- 
vency or insolvency of the estate is a matter which 
has absolutely nothing to do with the rights and 
duties of the creditors. Will any one contend that 
the limitation for presenting a claim will not run if 
the estate is insolvent or believed so to be? That if 
the estate should afterward become unexpectedly able 
to pay a large per cent of its indebtedness, that a 
creditor who had abandoned his claim could afterward 
present it and share pro rata with those whose claims 
were duly allowed? When has it been held, or even 
argued, that a mortgagee of land at the time con- 
sidered worthless, who had allowed the time limited 
for foreclosure to run against him, could, when the 
sand had become, unexpectedly, valuable, foreclose 
his mortgage and realize his debt escaping the bar by 
an allegation of the worthlessness of the land during 
the time? When has it ever been decided that a 
creditor who has allowed the statute to run in favor 
ot his impecunious debtor, could collect his debt when 
a large legacy was afterward left him ? 

Where is any rule of law laid down that statutes 
of limitation or bars in equity are, in any manner, 





dependent upon or governed by the solvency or in- 
solvency of the respective parties? This plea of 
insolvency to escape the bar has recently been before 
the New York courts, both at General Term and 
in the Court of Appeals. The opinion of the 
court in Beach v. Reynolds et al., reported in 53 N. 
Y. p. 9, clearly states the legal principles citing the 
authorities and deserves careful perusal. We only 
extract a few sentences: “The petition in this case 
further puts forward as an excuse fur the extraordi- 
nary laches which have prevailed in this case, the 
alleged fact that the defendants were, or were sup- 
posed to be, insolvent during the greater portion of 
the time during which this delay has occurred.” This 
itself can hardly be received as a valid excuse for this 
long delay. The maxim of both courts of law and 
equity is “interest reipublicae ut sit finis litium. The 
policy of the court is against the raking up of stale de- 
mands, and mousing in the charnel house of abandoned 
claims. The statutes of limitations in analogy to 
which courts of equity act, contain no exception by 
which their operation is suspended in cases of insol- 
vency. 

The above action was a bill in equity filed June 28, 
1848, in which answers were served but no fur- 
ther steps were taken until July, 1872, when a 
motion was made to revive and continue the 
suit, upon- which motion the opinions are given. 
The Supreme Court denied the motion, and the 
Court of Appeals in affirming the order say (see 
53 N.Y. p. 4), “along delay in making the applica- 
tion unexcused constitutes laches, and a valid reason 


for refusing the leave asked; ” that in such cases the 


equitable rule, which requires reasonable diligence as 
well as good faith to put the court in motion, prevails 
and the court will not aid a party who has slept upon 
his rights in the enforcement of stale demands, and 
on the same page they speak of their petitioner as 
“setting about to galvanize into life this old claim.” 

Even on the theory that the administrator is a 
trustee for creditors, their claims would, after the 
statutory period, come within the rule recently laid 
down by the Iilinois Supreme Court in Gibson et al. 
v. Rees et al., 50 lll. 383, that wherescreditors delay 
asserting any claim to a trust fund for such length of 
time that the debts designed to be secured would be 
barred by the statute of limitations, it is the duty of 
the trustee, after such lapse of time, to refuse to pay 
the debts, and a court of equity will refuse to enforce 
the trust. The same doctrine was also recognized 
by the United States Supreme Court in McKnight v. 
Taylor, 1 How. 161, 

That was the case of a trust created in 1818, in 
favor of certain creditors ; in 1837 the assignee of one 
of these creditors came forward asking for its execu- 
tion. The court held that although the trustee had 
had the undoubted right to sell, upon application of 
any creditor as soon as default was made, yet the 
delay of the creditor for these nineteen years was 
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mere negligence and laches, and showed nothing like 
reasonable diligence. The court says, that on a de- 
lay of a few months more the debts would, according 
to the whole current of authorities, have been pre- 
sumed to be paid, approve the case of Piatt v. Valtier, 
9 Pet. 405, and dismissed the bill. 

What reason is there why the same presumption 
of payment should not arise in case of an estate, as in 
case of a corporation or natural person ? 

The equitable rules which bar stale demands and 
abandoned claims must also operate upon claims against 
estates, in the same manner and with like effect as in 
other cases. Nowhere is this rule more clearly stated 
than by Lord Camden in Smith v. Clay, 3 Brown’s 
Ch. Rep., p. 640, Perkins’ ed. “A court of equity 
which is never active in relief against conscience or 
public convenience has always refused its aid to stale 
demands where the party has slept upon his rights 
and acquiesced for a great length of time. Nothing 
can call forth this court into activity but conscience, 
good faith and reasonable diligence. When these are 
wanting the court is passive and does nothing. 
Laches and neglect are always discountenanced, and 
therefore from the beginning of this jurisdiction there 
was always a limitation to suits in this court.” * * * 
“But as the court has no legislative authority, it could 
not properly define the time of bar by a positive rule 
to an hour, a minute or a year, it was governed by 
circumstances. But as often as parliament had limited 
the time of actions and remedies to a certain period 
in legal proceedings, the Court of Chancery adopted 
that rule and applied it to similar cases in equity.” The 
above doctrine is specially and distinctly approved by 
the Supreme Court of the United States in Piatt v. 
Valtier, 9 Pet. 405. These doctrines are also clearly 
stated by Mr. Justice Story in his Equity Jurispru- 
dence, section 1520, et seg., and the numerous cases 
there cited, show that a claim without limitation of 
any kind couid hardly be tolerated, and that every 
claim not limited by express statute falls of necessity 
within the above rule. But not only is there limita- 
tion to creditors’ claims against estates, but it is the 
positive duty of the executor or administrator, on be- 
half of the rightful claimants to the fund, to interpose 
all legal objections, whether fraud, payment, set-off, 
the statute of limitations, or any other defense cog- 
nizable by a court of law or equity. Decouche v. 
Savilier, 3 Johns. Ch. pp. 190, 217; Kane v. Blood- 
good, 7 id. pp. 90, 113, 121; McArtee v. Camel, 1 
Barb. Ch. pp. 455 to 465; North’s Probate Practice, 
pp. 382 to 386; Smith v. Remington, 42 Barb. 75. 

If he fails to set up the statute in case where it 
would have proved effectual, he becomes personally 
responsible to the next of kin to the extent of their 
loss by such failure. North’s Probate Practice, pp. 
382-386, and cases there cited; Unknown Heirs of 
Langworthy v. Baker, Adm’r, 23 Ill. 484; MeCoy v. 
Morrow, 18 id. 519. 

If he declines to insist upon the statute, any other 





creditor or the next of kin may set it up. Shewen v. 
Vanderhost, 1 Russ. & Mylne, 347; 8S. C., 2 id. 75, 
Mobly v. Carlton, 28. C. N. 8. 140, was a bill filed 
in 1868 for a sale of real estate held by the heirs, the 
complainant being a creditor on a sealed note of the 
intestate, due in 1854, put in judgment in 1854, and 
execution issued and delivered to the sheriff. A large 
amount of assets were left in 1855 in the adminis- 
trator’s hands to pay debts. He died insolvent just 
before the filing of this bill. Held, that the creditor 
had, by his laches, lost his remedy, and the bill was 
dismissed. In Tunstall v. Pollard’s Adm’r, 11 Leigh 
(Va.), 1, the administrator had paid judgments that 
had been standing for more than five years after his 
qualification. A statute of Virginia provided that a 
debt or scire facias should be brought within that 
period. There having been no assets during that 
period, the administrator claimed that he had a right 
to pay under such circumstances, but he was held for 
a devastavit. Jostan H, Bissewu. 





IS THE LAW A PHILOSOPHY, A SCIENCE, 
OR AN ART? 

We recently set forth a synopsis of Professor Shel- 
don Amos’s address at University College, England 
(ante, p. 365), in which he took the ground that law 
is both a science and an art; and in which he made 
the assertion that although “ up to very recent times in 
England, the only notion of studying law has been 
that of studying it as an art,” yet there are wide 
ranges of facts which are connected with law and 
which must be studied in their relations to law. 
Professor Amos says that law “admits of being 
studied as a science no less than an art,” and that 
there are good and sufficient reasons for cultivating 
law in the former as well as in the latter aspect. 
This view is now taken by all theoretical legists; but 
it has not come down to the professional level, and 
for the most part, the jurist and the practitioner do 
not stop to inquire whether their system is a science, 
an art, or even a philosophy, or all of these. Now, 
there is Mr. Fitzjames Steven, one of the Queen’s 
Counsel, who writes to the Pall Mall Gazette, and 
deprecates the use of the term “ science” or “scien- 
tific” in connection with law. He says, “for my 
own part, I think the words ‘ science’ and ‘scientific’ 
are much out of place in connection with law, and 
serve to darken counsel.’” He affirms that “the 
really important question about the laws of any 
country is, not whether they are or are not scientifi- 
cally applied, but whether they are or are not con- 
venient — whether they are clear, precise, so arranged 
as to be easily acccessible to every one who is inter- 
ested in their contents, and, above all, so framed as 
to promote the interests of the public at large.” But 
it is just possible that in order to make laws “ con- 
venient,” “clear,” “precise,” “accessible” and pro- 
motive “of the interests of the public at large,” a 
great amount of investigation, observation and gen- 
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eralization may be required which is truly and strictly 
“scientific.” We should not be surprised that if Mr. 
Stephens should attempt to account for the existence 
of any system of laws, or for the growth and settle- 
ment of any branch of law, he must step clear outside 
of the law itself and into a region no less scientifically 
named than sociology. Great names may also be 
cited to show that law has also its philosophical, as 
well as its scientific and artistic aspects. Not to go 
further back into the history of philosophy than the 
time of Montesquieu and Hegel, we may find that the 
former of these wrote the Z’ Esprit de Lois and the 
latter Rechts philosophie — works of pure legal phil- 
osophy, and containing wisdom which it would not 
injure even Mr. Stephens to get a glimpse of. It 
may be worth while, for those who have leisure, at 
least, to consider not alone the rules which govern in 
courts of judicature, not alone the application of 
technical rules to particular cases, and the derivation 
of rules from adjudged cases, not alone the construc- 
tion of statutes and codes, but also the rise and pro- 
gress of legal systems as entireties, and in their rela- 
tions to other great systems which have arisen in 
human life. It may be well for some, at least, to 
inquire into the foundations of law, and to consider 
philosophically the remotest cause and reason which 
underlie our jurisprudence. It may not seem a sensi- 
ble or a useful operation to expend enormous sums in 
fitting out and carrying out expeditions to various parts 
of the Eastern Hemisphere to witness the transit of 
Venus; but if the distance of the sun from the 
earth has been any the more accurately ascer- 
tained by the scientists, who have been engaged 
in the observations, the result, in the estimation 
of many, will warrant the endeavor. It may 
not be now apparent how this knowledge will 
materially benefit humanity; but the time will 
come when not only the scientific and mental effects 
will be recognized, but also the humanitarian and 
material effects will be deduced. So it will not do to 
ignore the efforts of those scientific jurists, who are 
endeavoriag to ascertain the exact nature and re- 
lations of law by an examination of its foundations 
and its connections with other branches of human 
knowledge. Any endeavor to broaden and enrich 
the field of legal inquiry, any design to study law as 
a science or as a philosophy, any effort to show the 
true relations of law to society, deserves the highest 
commendation and the warmest support; for not 
until we understand the real foundations and relations 
of law, shall we be able to inaugurate a complete and 
enduring law reform. 


—— - oo ——— 


The International Review for January will contain an 
article on ‘‘Guarantee of Order and Republican Gov- 
ernment in the States,” by Judge Cooley, of Michigan. 
Dr. Miles, the Secretary of the Association for the 
Reform and Codification of the Laws of Nations, will 
contribute an article on the Association. 





CURRENT TOPICS. 


Tt is not often that judges are to be complimented 
for the mildness of the expression of their opinions, 
but here is an English judge in the Exchequer Cham- 
ber who, in a recent case, after referring to several 
cases, used the following language: “ TIt is, I think, 
too much to say that these cases clearly settle the 
point. Instead of saying that these cases clearly set- 
tle that the law is as my Brother Channell says, I 
only say I think them authorities to that effect, and 
that I think such is the law.” In the course of his 
opinion the same judge uses the phrase “I think,” or 
an equivalent expression, more than a score of times, 
It is so rare in judicial opinions to find any but the 
most direct and positive forms of assertion or nega- 
tion of legal principles and inferences that the lan- 
guage of the English judge referred to is as novel as 
it is refreshing. There is a time to be positive and 
arbitrary, and a time to acknowledge that one’s views 
are simply the result of his own research and reflec- 
tion. But inasmuch as judicial opinions are “ opin- 
ions,” it may be that judges usually deem it unneces- 
sary to modify their propositions by such phrases as 
“T think,” or “it seems to me.” For what the court 
“thinks” to be the law must be accepted as law. 


We have somewhere read recently that a reform is 
needed in reference to the method of giving diplomas 
to physicians, It is suggested that, instead of making 
the certificate of graduation from a medical college a 
clear title to the privileges, duties, etc., etc., of the 
medical profession, there should be established a State 
board of medical examiners, before whom all students, 
without distinction or previous education or advan- 
tages, should come for examination as to their fitness 
for physicians. It occurs to us that this is a capital 
plan to be carried out in the admission of students to 
the bar. We have in this State a nominal term of 
three years’ study prescribed for students at law 
before they can apply for admission to the bar, unless 
they avail themselves of the curriculum of a law 
school, in which latter case the term of study is in 
some cases reduced to nine months. The law student 
either gets his diploma from a law school or he passes 
an examination in one of the four judicial departments 
of the State, whereupon he is entitled to admission 
to the bar. The qualifications required in the student 
are as varied as time, place, circumstance and the 
examining committee can be. Now, what we want 
is a uniform, fixed and high standard of admission to 
the bar. This can only be secured by the creation of 
a State board of legal examiners, who shall be 
appointed for a considerable time, and who shall have 
jurisdiction over all admissions to the bar, whether 
the student holds a diploma from a law school or 4 
certificate from a practitioner. The examination 
should be written, and every student should be re- 
quired to answer the same list of questions. 
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A most important decision has been pronounced 
by the Supreme Court of the United States in refer- 
ence to the powers of a State over corporations 
formed under the laws of other States. It will be 
seen, by reference to the case as reported in the 
present number, that the statute of Wisconsin pro- 
vided that such a corporation could not transact busi- 
ness in that State without first entering into an agree- 
ment that it would not remove into the federal courts 
suits commenced against it in the courts of Wiscon- 
sin. The Home Insurance Company of New York 
entered into the agreement, and commenced doing 
business in Wisconsin. The Supreme Court of the 
United States now holds that the agreement was 
invalid, as the statute contravened an absolute right 
conferred by the constitution and laws of the United 
States. The Chief Justice and Justice Davis dis- 
sented, on the ground that the State had a right to 
impose such conditions on foreign corporations. 


A recent case in the Pennsylvania Supreme Court 
illustrates how all-pervading is the eye of the law. 
All the affairs of men, whether living or dead, may 
come before the courts sooner or later for adjudica- 
tion. The case to which we refer is Porter’s Appeal, 
31 Leg. Intel. 338, and decides that a suitable tomb- 
stone on the grave of a decedent is a legitimate item 
of credit in the accounts of a creditor. This reminds 
us of the questions which not unfrequently arise in 
reference to the burial of dead bodies. See ante, vol. 
VI, p. 151, where this subject is fully set forth. Ifa 
man die, therefore, the law will, in a proper case, see 
that his property is disposed of, that he is properly 
buried, and that he may have a tombstone such as his 
estate will warrant. Even in courts of justice the 
dead live long after their decease. 





Dr. Kenealy has at last been disbarred; and the 
English bar will no longer be infected with his 
presence or vexed with his vigorous attacks, or 
troubled with his competition. While we have al- 
ways thought that this able and distinguished barris- 
ter was unduly berated for the part which he took in 
the Tichborne case; and while we still think that 
there are many things to be allowed for the general 
disgrace and opposition which the claimant was 
called upon to meet, and which rendered all those 
who participated in the furtherance of his interests 
more or less unpopular among all classes, yet unques- 
tionably, Dr. Kenealy’s conduct was such as to merit 
strong rebuke. Whether his conduct merited the 
last alternative of disbarment is not for us to decide. 
Happily the Lord Chancellor of England has had that 
task to perform and not we; for the deprivation of a 
venerable, learned and, heretofore, unsullied counsel- 
or, of his title and his means of obtaining a livelihood, 
is something that we would not like to do under any 
circumstances. If Kenealy were a younger man and 





lived in a country whose memory was not so good 
and whose institutions and sentiments were not so 
unchangeable as those of England, there would be 
hope for him; but as it is, we shall scarcely see his 
restoratiou to the honorable position from which he 
has been removed. 





It is announced that Justice Swayne of the United 
States Supreme Court has reached his seventieth 
year, and proposes to retire from the bench before 
long. The provision allowing judges of this court to 
retire on full pay is most wise and humane. Judge 
Swayne has been on the bench since 1862, a period 
of twelve years, and the necessity for his retirement 
is to be regretted, he having sustained the highest 
character as a jurist and a citizen. The resigna- 
tion of Justice Swayne would throw into the hands 
of President Grant the appointment of a successor ; 
which, by a wonderful collocation of events, would 
be the fifth justice of the Supreme Court appointed 
by the same President. In 1870 President Grant 
had the appointment of two justices, Strong and 
Bradley ; in 1873, one justice, Hunt; and in 1874, 
Chief Justice Waite, all of whom are now on the 
bench. Should Justice Swayne retire soon, and his 
successor be appointed by President Grant, as, of 
course, would be the case, there would be five out of 
nine judges on the Supreme Court bench, appointed 
by the same President. This would be a most re- 
markable and anomalous condition of things when 
we consider the fact that the Supreme Court of the 
United States has been in existence considerably 
more than three-quarters of a century, and that 
changes in its membership are wrought by a process 
calculated to be very slow and conservative. 


Carl Vogt, the accused Belgian murderer, has at 
last been arrested under the new extradition treaty 
between this country and Belgium. This notable 
man has been the subject of much adjudication in 
this State, as it will be remembered that his extradi- 
tion was at first sought under the State statute of 
1822, which the Court of Appeals finally declared to 
be unconstitutional. See ante, Vol. VI, 411. Carl 
Vogt is, therefore, deserving the kindest considera- 
tion of the profession in this State, as having been 
the instrument nolens volens, of obtaining an authori- 
tative decision on one of the most important ques- 
tions in private international law, and on the validity 
of a statute which had existed, unquestioned, in our 
books for half a century. It may be said that he who 
“settles the law” on great subjects, performs a pub- 
lic benefaztion be he ever so great a criminal, 


-wn 
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The new rules adopted by the Supreme Court judges 
will not take effect until February 1, 1875. They will 
be published in this journal and in pamphlet form, and 
the profession will have ample notice of the changes 
which have been made. 
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NOTES OF CASES. 

In Lovell v. Accident Insurance Co., 3 Ins. Law 
Jour. 877, the Court of Queen's Bench sitting at Nist 
Prius decided an interesting question in the law of 
accident insurance. The case was tried before the 
Lord Chief Justice and a special jury, and it appeared 
that the deceased was walking on a railroad track on 
a dark and rainy night, at a time when he knew that 
trains were frequently passing both ways. Among 
the exceptions in the policy, was death arising from 
“exposing himself to any obvious risk or danger.” 
The jury found that he was not running an “ obvious 
risk,” but the Lord Chief Justice thought the other way 
and said that he was running a risk which was very 
“obvious” indeed, and the court accordingly stayed 
execution. 


In Okell v. Eaton et al., 31 Law Times, N. 8. 330, 
it was held that where one partner borrows money 
on the credit of the partnership and applies it to his 
own purposes, it is no defense to an action by the 
lender against the partnership, that the plaintiff neg- 
ligently omitted to communicate with the other part- 
ners, and to make inquiries as to the borrower’s au- 
thority to pledge the partnership credit, provided the 
plaintiff acted bona fide in advancing the money. 
This was a unanimous decision of the Queen’s Bench 
and is of the utmost importance in business transac- 
tions. But this case seems to be distinguishable from 
Lioyd vy. Freshfield, 2 C. & P. 325; 8. C.,9 D. & R. 
10, where Bailey, J., is reported to have said that 
‘fone of several partners may pledge the partnership 
name for money bona fidelent, * * * but if there 
be gross negligence and the transaction be out of the 
ordinary course of business, the lenders cannot re- 
cover against the other partners if the money be mis- 
applied. ” 


In Kinnaman v. Pyle, 44 Ind. 275, the validity of 
a deed of land from wife to husband was considered. 

The wife being desirous to provide for a daughter 
by a former marriage, proposed to her husband that 
if he would convey to the daughter forty acres of 
land, she would convey to hima like quantity owned 
by her in her own right. The husband and wife ac- 
cordingly joined in a deed to the daughter of the hus- 
band’s land and the wife executed a deed of her land 
directly to her husband. Held, that the deed to the 
husband was void, both in law and equity. The 
court said that since the fusion of law and equity 
there was no difference between equitable and legal 
rights, and if the deed was void in law it was also 
void in equity. In New York the deed of the wife to 
the husband may be valid when there is a good and 
substantial consideration. See Winans v. Peebles, 32 
N. Y. 423. It seems, however, that in Indiana the 
wife is prohibited by statute from conveying her 
lands, except by a deed in which her husband joins. 








A BILL OF PARTICULARS IN AN ACTION FOR 
CRIM. CON. 

The Court of Appeals, in the case of Tilton v. Beecher, 
decided that a bill of particulars in an action for crim. 
con. was a matter resting in the discretion of the court 
of original jurisdiction. Judge Rapallo, who delivered 
the opinion of the court, said: 

“There is no uncertainty or indefiniteness in respect 
to the nature of the charge made against the defendant. 
The difficulty under which he claims to be laboring is 
that the complaint does not point out the times or oc- 
casions when the alleged offenses are claimed to have 
been committed, but avers simply that they were com- 
mitted on the 10th of October, 1868, and divers other 
days and times after that day and before the commence- 
ment of this action,thus covering a period of very nearly 
six years, the action having been commenced in Au- 
gust, 1874. He denies that the acts charged were ever 
committed, but claims that for the purpose of prepar- 
ing his defense it is necessary that he should be fur- 
nished with the particulars of the time and place, in 
order that he may summon witnesses to rebut such 
evidence as may be brought against him, or explain the 
circumstances which may be proved, and upon which 
the plaintiff may rely to establish the charges. 

“Tn action upon money demand, consisting of vari- 
ous items, a bill of particulars of the dates and descrip- 
tion of the transactions out of which the indebtedness 
is claimed to have arisen is granted almost as a matter 
of course; and this proceeding is so common and famil- 
iar that when a bill of particulars is spoken of it is 
ordinarily understood as referring to particulars of that 
character. But it is an error to suppose that bills of 
particulars are confined to actions involving an account, 
or to actions for the recovery of money demands arising 
upon contract. A bill of particulars is appropriate in 
all descriptions of actions when the circumstances are 
such that justice demands that a party should be 
apprised of the matters for which he is to be put on 
trial with greater particularity than is required by the 
rule of pleading. They have been ordered in actions of 
libel; Escape— Davis v. Chapman, Adolph. & Ellis. 
767; 7 Dowl. & R. 774; trespass — Johnson v. Birley, 5 
Barn. & Ald. 540; trover— Humphrey v. Cottleyou, 4 
Cow. 54, and in ejectment— Vischer v. Conant, id. 
396. Even in criminal cases the instances in which the 
courts have, by analogy to the practice in civil actions, 
ordered bills of particulars are frequent, viz.: On an 
indictment for being a common barrator, where a gen- 
eral form of pleading is allowed. Hawkins’ P. C., B.c. 
83, §13; Goddard v. Smith, 6 Med. R. 261; Commonwealth 
v. Davis, 11 Pick. 432. On an indictment for nuisance, 
the prosecutor has been required to specify particulars 
of the separate acts of nuisance which he intended to 
prove (Rex v. Carwood, Add. & Ell. 815; Regina v. 
Flower, 3 Jurist, 558), and in a prosecution of embezzle- 
ment, Rex v. Hodgson, 3 Carr. & Payne, 300. . And in 
England there is nothing more common at the present 
day than to order particulars to be filed in an action for 
divorce, either on the ground of cruelty or adultery, 
and this is done on the application of either the defend- 
ant, or in cases where the wife is the defendant, of the 
person with whom she is alleged to have committed 
adultery, and who, under the statutes 20 and 21 Vict., 
chapter 85, is joined with her as co-respondent for the 
purpose of being mulcted in damages. These cases show 
very clearly the opinion of the English courts that a 
bill of particulars can be ordered in an action of crim. 
con., because section 33 of the statute last referred to 
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expressly provides that where the alleged adulterer is 
named in the petition as co-respondent, the claim made 
by every such petition shall be heard and tried on the 
same principles, in the same manner, and subject to the 
same or the like rules and regulations as actions for crim- 
inal conversation are now tried and decided in courts 
of common law. Under this provision particulars have 
been ordered on the application of the co-respondent 
as wellas of the respondent. Higgs v. Higgs, 11 Weekly 
Rep. 154, and see Hunt v. Hunt and Duke, 2 Swab. & 
Trist. 574. 

The cases in which the complainant has been required 
to furnish particulars on the application of the re- 
spondent are too numerous to justify their citation 
here. There are nearly a dozen of them in volumes 
2and 3 of Swaby & Tristram’s Probate and Divorce 
Court Reports, which we have examined, and a simi- 
lar order was made by the Supreme Court of Massa- 
chusetts in 1834, in the case of Adams v. Adams, 16 
Pick. 254. In this State, Chancellor Walworth, in the 
case of Wood v. Wood, 2 Paige, 108, laid down the rules 
which have since governed in actions between husband 
and wife for divorce, and rendered applications for 
bills of particulars unnecessary. It must be remem- 
bered that here, when the charge of adultery is denied, 
the issue must be tried by jury unless the parties con- 
sent to a different mode of trial, and it is even doubt- 
ful whether they should be permitted so to consent, 
but in a contested case the chancellor laid down the 
rule as follows: 

“The only safe and prudent course is to require the 
charge, whether of crimination or recrimination, to be 
stated on the pleadings and in the issues in such a 
manner that the adverse party may be prepared to 
meet it on the trial. If the persons with whom the 
adultery was committed are known, they must be 
named in the defendant’s answer, and the adultery 
must be charged with reasonable certainty as to time 
and place. If they are unknown, that fact should be 
stated in the answer and in the issue, and the time and 
circumstances under which the adultery was com- 
mitted should be set forth. Neither party has a right 
to make such a charge against the other on mere sus- 
picion, relying upon being able to fish up testimony 
before the trial to support the allegation.” 

The chancellor here speaks of setting forth the par- 
ticulars in the answer because the case then before 
him was one of recrimination. In the case of The 
Commonwealth v. Snelling, 15 Pick. 321, Chief Justice 
Shaw gave a very thorough examination to the subject 
of the practice of the courts of common law in requir- 
ing bills of particulars, and the principle upon which it 
is founded, and, after an extensive review of the 
authorities, came to the conclusion that the general 
rule to be extracted from them was that where in the 
course of a suit, from any cause, a party was placed in 
such a situation that justice could not be done at the 
trial without the aid of the information to be obtained 
by means of a specification or bill of particulars, the 
court, in virtue of its general authority to regulate the 
conduct of trials, had power to direct such information 
to be seasonably furnished. The authorities cited by 
him are decisions in civil cases, but by analogy he 
applied the principle to a criminal prosecution for 
libel, and sustained an order requiring the prisoner to 
furnish particulars of his justification of a general 
libelous charge against the magistrate. 

The same rule is laid down in a recent case in the 
Court of Queen’s Bench in Ireland (Early v. Smith, 





Cyss. Com. Law R., Appendix, 35), where it was held, 
and on the authority of many of the same decisions 
which are cited by Chief Justice Shaw, that the rule 
which governs the courts in ordering particulars to be 
given, is that in all cases, whether trespass, trover, or 
on the case, the court has a general superintending 
power and control, no matter what the form of the 
action may be. If the complaint or declaration is con- 
ceived in vague and general terms, without specifying 
the circumstances under or the occasions on which the 
plaintiff relies, and the defendant satisfies the court, 
by affidavit, that either for the purpose of pleading or 
of defense at the trial it is necessary that the plaintiff 
be more specific and more clearly define his cause of 
action, the court has a general jurisdiction to order 
the plaintiff to give a more precise and specific descrip- 
tion of that upon which he relies. In the case last 
cited, a bill of particulars was ordered in a case of oral 
slander. Although no precedent could be found for 
an order for particulars in such a case, the court deter- 
mined that the circumstances presented to them 
brought the case by analogy within the reasons of 
those in which particulars had been ordered, and that 
therefore they were authorized to afford the relief 
required. 

A reference toa few of the authorities upon which 
these decisions were founded will show that in almost 
every case in which defendant can satisfy the court 
that it is necessary to a fair trial that he should be ap- 
prised beforehand of the particulars of the charge which 
he is expected to meet, the court has authority to com- 
pel the adverse party to specify these particulars so far 
as is in his power. 

For instance, in Doe v. Phillips, 6 Term Rep. 597, an 
action of ejectment was brought. It was made to appear 
to the court that the action was founded upon the al- 
leged forfeiture of a term of a lease by the breach of 
covenants contained in the lease. The court ordered 
the plaintiff to furnish particulars of the breaches of 
the covenants, of the times when, etc., he meant to 
insist that the defendant had forfeited the lease. To 
the same effect was the case of Doe v. Brood, 2 Man. 
& Gr. 523; see in Davies v. Chapman, 6 Adol. & EIl. 767, 
it was held that in an action for an escape the plaintiff 
might properly be ordered by a judge to give a par- 
ticular of the alleged escape, specifying the time and 
place, and that the plaintiff is bound to specify them 
precisely, if he could, and if not, as well as he was 
able. 

Analogous cases are to be found throughout the 
books in this State. It was long since recognized that 
in actions of ejectment, to ascertain the precise prem- 
ises for which the plaintiff was proceeding the constant 
course was to obtain a bill of particulars. Vischer 
v. Conant, 4 Cow. 396, and so in actions of trover, 
Humphrey v. Cottleyou, id. 54. As I have already 
shown, there is no class of cases in which, in England, 
even at the present day, it is more common to order 
particulars to be furnished than in actions in which 
adultery is charged. If the charge is general and vague, 
particulars are always ordered. As early as the year 
1692, in the case of the proceeding for divorce against 
the Duchess of Norfolk, before the House of Lords 
of Eng'and (reported in 8 Hargrave’s State Trials, 35, 
and Howeil’s State Trials, vol. 12, p. 833) the Duchess 
demanded particulars of the charge against her. They 
were ordered. The complainant furnished a state- 
ment that the person charged to have committed the 
crime with the Duchess was John Germaine, of, etc., 
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and that the times were between the months of June 
and December, 1685, and several times since, specifying 
places. The petition of her husband was presented in 
1692. To this charge, covering six years, she answered 
that the charge as to time and place was too general, 
and did not answer the end of the order of the House 
of Lords. A further and more definite bill of par- 
ticulars was then furnished, affording the complain- 
ant an extensive field for proof, but at the same time 
indicating to defendant the periods and occasions 
in respect to which she was called upon to defend her- 
self. 

Without following the line of English decisions I come 
at once to those of our courts in Pennsylvania as early 
as 1784. In the case of Sleele v. Steele, 1 Dall. 49, after 
issue was joined in an action fora divorce for cruelty, 
the court held that notice ought to be given of the facts 
intended to be proved under the general allegations 
of the libel. In 1805, in Garray v. Garray, 4 Yates, 244, 
the libel charged that the respondent, on the 10th 
of June, 1799, at the county aforesaid, and at other 
times and places, committed adultery with Esther 
Palmer and other lewd women to the plaintiff un- 
known, and the court held, that unless the complain- 
ant, before trial, specified in a written notice the time 
and places, and attendant circumstances, she should 
be confined in the evidence to acts of adultery commit- 
ted with Esther Palmer. In Massachusetts, in 1834, in 
the case of Adams v. Adams, 16 Pick. 254, the libel for 
divorce charged acts of adultery generally, and a bill 
of particulars was ordered. Most of the authorities 
which I have mentioned consist of adjudications prior 
to the amendment of 1849 to section 158 of the Code of 
Procedure, which is in these words: ‘ And the court 
may, in all cases, order a bill of particulars of the claim 
of either party to be furnished.”’ 

It must be borne in mind that we are discussing sim- 
ply a question of power, whether in the case before us 
the court below had power to order particulars to be 
furnished; not whether, upon the facts disclosed by 
the affidavits, the court below ought or ought not to 
have ordered particulars, but whether it had the 
power tosodo. If it madea mistake in that respect 
we must correct it. If the Code had been silent upon 
the subject of bills of particulars, the 469th section 
would probably have sufficed to preserve the authority 
of the court to order particulars in all cases before ac- 
customed. But the express authority conferred by 
section 158, to order particulars in all cases, especially 
when read in view of cases which have been and in 
which particulars had been ordered, would seem to 
place the question beyond doubt. Many of the argu- 
ments on the part of the plaintiff are more proper to 
be addressed to the court of original jurisdiction on 
the question of the exercise of its discretion, than to 
this tribunal. It isclaimed that an important element 
in the plaintiff's case consists of confessions made by 
the defendant, and that, if particulars are ordered, it 
will be necessary to prove that he confessed the acts to 
have been committed at the dates specified in the bill 
of particulars. This is an imaginary difficulty. It 
would be absurd to suppose that any tribunal of ordi- 
nary intelligence would order a bill of particulars in 
such form as to exclude evidence of general confes- 
sions. The same argument in the case of Codrington 
v. Codrington, Andrews, 2 Swab & Trist. 368. After 
an order for particulars had been granted, the com- 
plainant delivered particulars in which he alleged that 





tery, between 1859 and 1862, with one Lieut. Mildmay, 
at Malta, and during a journey in Switzerland, Savoy, 
Sardinia, and Italy. Application was made for further 
particulars and it appearing that the charge was 
founded upon the contents of a diary and letters of 
the respondent which had come to the petitioner's 
hands, it was ordered that unless the petitioner gave 
further partioulars, he should be confined in his proof 
to the confessions contained in the diary and letters. 

It is further urged that the defendant, in such a case, 
needs no specification of particulars, because he knows 
better than any other, but one, the details about which 
he seeks information. This is petitio principii, it. as- 
sumes that the defendant has committed the acts with 
which he is charged, while the very question to be 
tried is whether or not he has committed them 

A further argument is, that to make the disclosures 
sought will afford the defendant an opportunity to 
tamper with the plaintiff's witnesses. This argument 
has been used in many of the cases to which I have re- 
ferred, and has been uniformly rejected. The princi- 
ple upon which orders for particulars are granted is, 
the advancement of justice and the preventing of sur- 
prise at the trial. The court must see that both par- 
ties are fairly dealt with, and it cannot be presumed 
that it will make any order which shall shield the de- 
fendant from just responsibility. 

Whether in the exercise of its discretion it should 
grant or refuse the order applied for we are not to de- 
cide. All that we decide is that it has the power, if it 
sees fit, to order particulars to be furnished, and that 
in deciding that it had not such power it committed 
an error in law which requires us to reverse its decis- 
ion. 

A point is made on the part of the plaintiff which 
requires notice. It is contended that the General 
Term, in affirming the order of the Special Term, must 
be presumed to have passed upon the merits on the 
facts as well as upon the law of the case, and the de- 
cision in Tracy v. Altemeyer, 46 N. Y. 598, is cited in 
support of this point. The answer is that in the pres- 
ent case it appears that the orders of the Special Term 
were reviewed by only two judges of the court; that 
they were divided in opinion, and that it was only by 
force of the statute specially applicable to the City 
Court of Brooklyn (Laws of 1870, page 1,047, § 6), that 
the order stood as affirmed, the two judges disagree- 
ing. 

Our conclusion is that the orders of the Special Gen- 
eral Term of the City Court of Brooklyn be reversed 
without costs, and the case remitted, to be heard at 
Special Term; that its discretion may be exercised 
upon the merits. 

Chief Justice Church, Justices Folger and Andrews 
concur. \ 

Here follows the opinion of Judge Allen, who dis- 
sents: 

If the court below had not the power to grant the 
motion, the order should be affirmed. If the power 
existed, its exercise was in the discretion of the City 
Court of Brooklyn, and the action of that court in 
the exercise of that discretion is not the subject of re- 
view in this court. In one or more cases in which we 
have thought the court of original jurisdiction had 
erred in refusing to act by reason of a supposed want 
of power, we have reversed the orders and remitted 
the proceedings to the end that the proper court might 
exercise the discretion the law had vested in it. In 


the respondent had committed frequent acts of adul- | these cases it appeared by the order and record of the 
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court that the decision of the court below was placed 
exclusively on the ground of a want of power. Here 
we have not the record evidence. The motion at 
Special Term was denied for want of power, and for 
other reasons stated, showing conclusively that the re- 
lief was not denied solely upon the ground that the 
court had no power to grant it. The clear inference 
from the terms of the order is, that the judge doubted 
whether the court had power to order the informa- 
tion to be furnished; but if it had the power, a proper 
case had not been made for the exercise of the power. 
If the opinion is referred to, the same conclusion will 
be arrived at. The judge had evidently great doubts, 
and inclined to the opinion that there was a want 
of power, but was also of opinion that it was not a 
proper case for the relief if the power existed. The 
order at the General Term surely affirms the order 
without assigning or declaring the reasons, and we 
must assume that it was affirmed on the merits, it 
not appearing that it was affirmed for any other reason. 
If the fact be that it was affirmed underthe statute 
by a divided court, which is not stated in the order, 
the result would be the same. The facts giving this 
court jurisdiction of the appeal must appear by the 
record. They do not so appear in the case. Iam for 
the dismissal of the appeal. 

Judge Grover doubts the existence of the power, 
but concurs in the opinion of Judge Allen. 


a — 


REMOVAL OF CAUSE FROM STATE TO UNI- 
TED STATES COURT—EFFECT OF STATE 
LAWS — INSURANCE COMPANY. 

SUPREME COURT OP THE UNITED STATES — OCTO- 

BER TERM, 1874. 


Home INsuRANCE Co. oF New York v. Morse et al. 


By a statute of Wisconsin it was provided that a foreign 
insurance company doing business in that State should 
appoint an attorney in the State on whom process of 
law could be served, and enter into “an agreement 
that such company will not remove the suit for trial 
into the United States Circuit Court or Federal courts.” 
A New York insurance company appointed an attor- 
ney and entered into an agreement in conformity to the 
statute. Heli, 1. That the Constitution of the United 
States secures to citizens of another State, than that 
in which suit is brought, an absolute right to remove 
their cases into the Federal Court upon compliance with 
the terms of the act of 1789; 2. That the statute of Wis- 
consin isan obstruction to this right, and is repugnant 
to the Constitution and laws of the United States; 
and 3. That the agreement of the insurance company 
derived no support from an unconstitutional statute 
and was void, as it would be had no such statute been 
passed. 

Error to the Supreme Court of Wisconsin. 
opinion states the case. 


Hunt, J.— This action was commerced in the Cir- 
cuit Court of Winnebago county, Wisconsin, to recover 
the amount alleged to be due upon a policy of insur- 
ance issued by the plaintiffs in error to the defendants 
in error upon the steamboat Diamond. The Home 
Insurance Company is a corporation organized under 
the laws of the State of New York, and having its office 
and principal place of business in the city of New 
York. 

The company entered its appearance in the Winne- 
bago county suit, and filed its petition to remove the 
cause to the United States Circuit Court forthe East- 
ern District of Wisconsin. The petition was in the 
form required by the twelfth section of the act of 1789, 
and was accompanied by a bond with suflicient bail, 
as required by that act. 


The 





The Circuit Court of Winnebago county refused to 
grant the prayer for removal, but proceeded to the 
trial of the cause. A verdict was rendered against the 
company, judgment entered thereon, and upon an ap- 
peal to the Supreme Court of Wisconsin, the same was 
affirmed. The insurance company now bring a writ of 
error to this court. 

The case of the ‘“‘ Montello”’ was argued at the same 
time with the present; both cases, as it was under- 
stood, involving the question whether the Fox river 
was a navigable water of the United States. The de- 
cision of that question is not essential to the judgment 
to be rendered in the present case. 

The refusal of the State court of Wisconsin to allow 
the removal of the case into the United States Circuit 
Court of Wisconsin, and its justification under the 
agreement of the company and the statute of Wiscon- 
sin, form the subject of consideration in the present 
suit. 

The statute of Wisconsin, in question, was passed in 
the year 1870, and therein it is declared, that “it shall 
not be lawful for any fire insurance company, associa- 
tion, or partnership, incorporated by or organized 
under the laws of any other State of the United States, 
or any foreign government, for any of the purposes 
specified in this act, directly or indirectly to take risks 
or transact any business of insurance in this State, un- 
less possessed of the amount of actual capital required 
of similar corporations formed under the provisions of 
this act; and any such company desiring to transact 
any such business as aforesaid by any agent or agents, 
in this State, shall first appoint an attorney in this 
State on whom process of law can be served, contain- 
ing an agreement that such company will not remove the 
suit for trial into the United States Circuit Court or 
federal courts, and file in the office of the Secretary of 
State a written instrument, duly signed and sealed, cer- 
tifying such appointment, which shall continue until 
another attorney be substituted.’’ Laws of 1870, chapter 
56, section 22, page 87, or Ist Taylor’s Statutes, page 
958, section 22. 

Desiring to do business in the State of Wisconsin, 
and in compliance with the provisions of this statute, 
the Home Insurance Company, of New York, on the 
lst day of July, 1870, filed in the office of the Secre- 
tary of State of Wisconsin, an appointment of Henry 
S. Durand as their agent in that State, on whom pro- 
cess might be served. The power of attorney thus 
filed contained this clause: ‘‘And said company 
agrees that suits commenced in the State courts of 
Wisconsin shall not be removed by the acts of said 
company into the United States circuit or federal 
courts.”’ 

The State courts of Wisconsin held, that this statute 
and the agreement under it justified a denial of the 
petition to remove the case into the United States 
court. The insurance company deny this proposition, 
and this is the point presented for consideration. 

Is the agreement thus made by the insurance com- 
pany one that, without reference to the statute, would 
bind the party making it? 

Should a citizen of the State of New York enter into 
an agreement with the State of Wisconsin, that in no 
event would he resort to the courts of that State or to 
the federal tribunals within it to protect his rights of 
property, it could not be successfully contended that 
such an agreement would be valid. 

Should a citizen of New York enter into an agree- 
ment with the State of Wisconsin, upon whatever con- 
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sideration, that he would in no case, when called into 
the courts of that State or the federal tribunals within 
it, demand a jury to determine any rights of property 
that might be called in question, but that such rights 
should in all cases be submitted to arbitration or to the 
decision of a,single judge, the authorities are clear 
that he would not thereby be debarred from resorting 
to the ordinary legal tribunals of the State. There is 
no sound principle upon which such agreements can 
be specifically enforced. 

We see no difference in principle between the cases 
supposed and the case before us. Every citizen is en- 
titled to resort to all the courts of the country, and to 
invoke the protection which all the laws or all those 
courts may afford him. A man may not barter away 
his life or his freedom, or his substantial rights. In a 
criminal case, he cannot, as was held in Cancemi’s Case, 
18 N. Y. 128, be tried in any other manner than bya 
jury of twelve men, although he consent in open court 
to be tried by a jury of eleven men. Ina civil case 
he may submit his particular suit by his own consent 
to an arbitration, or to the decision of a single judge. 
So he may omit to exercise his right to remove his suit 
to a federal tribunal, as often as he thinks fit, in each 
recurring case. In these aspects any citizen may, no 
doubt, waive the rights to which he may be entitled. 
He cannot, however, bind himself in advance by an 
agreement, which may be specifically enforced, thus to 
forfeit his rights at all times and on all occasions, 
whenever the case may be presented. 

That the agreement of the insurance company is in- 
valid upon the principles mentioned, the following 
cases are cited: Nutt v. Ham. Ins. Co., 6 Gray, 174; 
Cobb v. New Eng. M. Ins. Co., id. 192; Hobbs v. Man- 
hattan Ins. Co., 56 Me. 421; Stephenson v. P. F. & M. 
Ins. Co., 54id. 70; Scott v. Avery, 5 House of Lords Cases, 
811. They show that agreements in advance to oust 
the courts of the jurisdiction conferred by law are ille- 
gal and void. 

In Scott v. Avery, supra, the lord chancellor says: 
“There is no doubt of the general principle that par- 
ties cannot by contract oust the ordinary courts of 
their jurisdiction. That has been decided in many 
cases. Perhaps the first case I need refer to was a case 
decided about a century ago. Kill v. Hollester, 1 Wils. 
129. That case was an action on a policy of insurance 
in which there was a clause that in case of any loss or 
dispute it should be referred to arbitration. It was 
decided there that an action would lie, although there 
had been no reference to arbitration. Then, after the 
lapse of half a century, occurred a case before Lord 
Kenyon, and from the language that fell from that 
learned judge, many other cases had probably been 
decided which are not reported. But in the time of 
Lord Kenyon occurred the case which is considered 
the leading case on the subject, of Thomson v. Char- 
nock, 8 T. R. 139. That was an action upon a charter- 
party, in which it was stipulated that if any difference 
should arise it should be referred to arbitration. That 
clause was pleaded in bar to the action brought upon 
breach of the contract, with an averment that the de- 
fendant was, and always had been, ready to refer the 
same to arbitration. This was held to be a bad plea, 
upon the ground that a right of action had accrued, 
and that the fact that the parties had agreed that the 
matter should be settled by arbitration did not oust 
the jurisdiction of the courts.’’ Upon this doctrine 
all the judges who delivered opinions in the House of 
Lords were agreed. 





And the principle, Mr. Justice Story, in his Com- 
mentaries on Equity Jurisprudence (§ 670), says, is ap- 
plicable in courts of equity as well as in courts of law. 
‘“‘And where the stipulation, though not against the 
policy of the law, yet is an effort to divest the ordinary 
jurisdiction of the common tribunals of justice, such 
as an agreement in case of dispute to refer the same 
to arbitration, a court of equity will not any more 
than a court of law interfere to enforce the agreement, 
but it will leave the parties to their own good pleasure 
in regard tosuch agreements. The regular administra- 
tion of justice might be greatly impeded or interfered 
with by such stipulations if they were specifically en- 
forced.”’ 

In Stephenson v. P. F. & M. C. Ins. Co., 54 Me. 70, 
the court say: ‘‘ While parties may impose as condi- 
tion precedent to applications to the courts that they 
shall first have settled the amount to be recovered 
by an agreed mode, they cannot entirely close the 
access to the courts of law. The law and not the con- 
tract prescribes the remedy, and parties have no more 
right to enter into stipulations against a resort to the 
courts for their remedy in a given case, than they have 
to provide a remedy prohibited by law; such stipula- 
tions are repugnant to the rest of the contract, and 
assume to divest courts of their established jurisdic- 
tion; as conditions precedent to an appeal to the 
courts, they are void.’” Many cases are cited in sup- 
port of the rule thus laid down. Upon its own merits, 
this agreement cannot be sustained. 

Does the agreement in question gain validity from 
the statute of Wisconsin, which has been quoted? Is 
the statute of the State of Wisconsin, which enacts 
that a corporation organized in another State shall not 
transact any business within its limits, unless it stipu- 
lates in advance that it will not remove into the fed- 
eral courts any suit that may be commenced against it 
by a citizen of Wisconsin, a valid statute in respect to 
such requisition, under the constitution of the United 
States ? 

The constitution of the United States declares that 
the judicial power of the United States shall extend to 
all cases in law and equity arising under that constitu- 
tion, the laws of the United States, and to the treaties 
made or which shall be made under their authority, * 
* * * to controversies between a State and citizens 
of another State, and between citizens of different 
States (Art. 3, § 2.) 

The jurisdiction of the federal courts, under this 
clause of the constitution, depends upon and is regu- 
lated by the laws of the United States. State legisla- 
tion cannot confer jurisdiction upon the federal courts, 
nor can it limit or restrict the authority given by con- 
gress in pursuance of the constitution. This has been 
held many times. Whelter v. Railway Co., 13 Wal. 
286; Payne v. Cork,7 id. 487; More v. Taylor, 4 id. 
411, and cases cited. 

It has also been held many times, that a corporation 
is a citizen of the State by which it is created, and in 
which its principal place of business is situated, so far 
as that it can sue and be sued in the federal courts. 
This court has repeatedly held that a corporation was 
a citizen of the State creating it, within the clause of 
the constitution extending the jurisdiction of the fed- 
eral courts to citizens of different States. Express Co. 
v. Kountze, 8 Wall. 342; Combes v. Mercer Co., 7 
id. 118; Whelter v. Railway, 13 id. 275; Wheeler y. O. & 
M. R. Co., 1 Black, 286. 

The twelfth section of the judiciary act of 1789 pro- 
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vides that if a suit be commenced in any State court by 
a citizen of the State in which the suit is commenced, 
against a citizen of another State, where the matter in 
dispute exceeds $500, and the defendant at the time of 
entering his appearance shall file a petition for the re- 
moval of the cause for trial into the next Circuit Court 
of the United States, and shall offer good bail for his 
proceedings therein, ‘‘it shall be the auty of the State 
court to accept such security and proceed no farther in 
the cause.” 

This applies to all the citizens of another State, 
whether corporations, partnerships or individuals. It 
confers an unqualified and uvrestrained right to have 
the case transferred to the federal. courts upon giving 
the security required. In the case recently decided in 
this court of The Home Life Inswrance Company v. 
Dunn, it was held that no power of action thereafter 
remained to the State court, and that every question, 
necessarily including that of its own jurisdiction must 
be decided in the federal court. 

The statute of Wisconsin, however, provides as to a 
certain class of citizens of other States, to wit: foreign 
corporations, that they shall not exercise that right, 
and prohibits them from transacting their business 
within that State, unless they first enter into an agree- 
ment in writing that they will not claim or exercise 
that right. 

The Home Insurance Company is a citizen of New 
York, within this provision of the constitution. As 
such citizen of another State, it sought to exercise this 
right to remove to a federal tribunal a suit commenced 
against itself in the State court of Wisconsin, where 
the amount involved exceeded the sum of $500. This 
right was denied to it by the State court on the ground 
that it had made the agreement referred to, and that 
the statute of the State authorized and required the 
making of the agreement. 

Weare not able to distinguish this agreement and this 
requisition, in principle, from a similar one made in 
the case of an individual citizen of New York. A cor- 
poration has the same right to the protection of the 
laws as a natural citizen, and the same right to appeal 
to ali the courts of the country. The rights of an indi- 
vidual are not superior in this respect to that of a cor- 
poration. 

The State of Wisconsin can regulate its own corpora- 
tions and the affairs of its own citizens, in subordina- 
tion, however, tothe constitution of the United States. 
The requirement of an agreement like this from their 
own corporations would be brutwm fulmen, because 
they possess no such right under the constitution of 
the United States. A foreign citizen, whether natural 
or corporate, in this respect possesses a right not per- 
taining to one of her own citizens. There must neces- 
sarily be a difference between the status of the two in 
this respect. 

We do not consider the question whether the State of 
Wisconsin can entirely exclude such corporations from 
its limits, nor what reasonable terms they may impose 
as a condition of their transacting business within the 
State. These questions have been before the court in 
other cases, but they do not arise here. In Paul v. 
Virginia, 8 Wall. 168, Mr. Justice Field used language, 
in speaking of corporations, which has been supposed to 
sustain the statute in question. ‘‘ Having,’ he says, 
‘*no absolute right of recognition in other States, but 
depending for such recognition and the enforcement of 
its contracts upon their assent, it follows, as a matter 
of course, that such assent may be granted upon such 





terms and conditions as those States may think proper 
toimpose. They may exclude the foreign corporation 
entirely, they may restrict its business to particular lo- 
calities, or they may exact such security for the per- 
formance of its contracts with their citizens as in their 
judgment will best promote the public interest.” 

So in the Bank of Augusta v. Earle, 13 Peters, 519, the 
language of Chief Justice Taney has been invoked ‘for 
the same purpose. 

In each of these cases the general language of the 
learned justice is to be expounded with reference to 
the subject before him. They lay down principles in 
general terms which are to be understood only with 
reference to the facts in hand. Thus the case in which 
the opinion was delivered by Mr. Justice Field was one 
involving the construction of that clause of the United 
States constitution which declares that ‘‘the citizens 
of each State shall be entitled to all the privileges and 
immunities of citizens in the several States,” and of 
that clause regulating commerce among the States, not 
of the one now before us. It involved the question 
whether the State might require a foreign insuranée 
company to take a license for the transaction of its 
business, giving security for the payment of its debts, 
and decided that taking insurance risks was not a trans- 
action of commerce, within the meaning of the two 
clauses of the constitution cited. 1t had no reference 
to the clause giving to citizens of other States the right 
of litigation in the United States courts, and certainly 
had no bearing upon the right of corporations to resort 
to those courts, or the power of the State to limit and 
restrict such resort. 

It was not intended to impair the force of the lan- 
guage used by Mr. Justice Curtis in the Lafayette Ins. 
Co. v. French, 18 How. 407, where he says: ‘** A corpo- 
ration created by Indiana can transact business in Ohio 
only with the consent, express or implied, of the latter 
State. 13 Peters,519. This consentmay be accompa- 
nied by such conditions as Ohio may think fit to im- 
pose, and these conditions must be deemed valid and 
effectual by other States, and by this court; provided, 
they are not repugnant to the constitution and laws of 
the United States, or inconsistent with those rules of 
public law which secure the jurisdiction and authority 
of each State from encroachment by all others, or that 
principle of natural justice which forbids condemnation 
without opportunity for defense.“ Nearly the same 
language is used by Mr. Justice Nelson in Ducat v. The 
City of Chicago, 10 Wall. 400. 

None of the cases so much as intimate that conditions 
may be imposed which are repugnant to the constitu- 
tion and laws of the United States, or inconsistent 
with those rules of public law which secure the jurisdic- 
tion and authority of each State from encroachment 
by others. 

The case of the Bank of Columbia v. Okeley, 4 Wheat. 
235, is relied upon by the court below to sustain the 
statute and the agreement in question. In that case it 
was provided in the fourteenth section of the charter 
of the bank that whenever a borrower of the bank 
should make his note by an agreement in writing nego- 
tiable at the bank and neglected its payment when 
due, the president of the bank should cause a de- 
mand in writing to be served upon the delin- 
quent, and if the money was not paid within ten 
days after such demand it was made lawful for 
the bank to present to the county clerk the note so 
unpaid, with proof of the demand, and to require 
him to issue an execution or attachment against the 
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debtor. Before such execution could issue the bank 
was required to file an affidavit of the amount due on 
the note. “If the defendant shall dispute the whole 
or any part of the debt (the statute adds) on the re- 
turn of the execution, the court shall order an issue to 
be joined and a trial to be had, and shall make such 
other proceedings that justice may be done in the 
speediest manner.” This statute was sustained in the 
case cited. Mr. Key, for the plaintiff, argued in its 
support on the theory that the whole effect of the pro- 
vision was to authorize the commencement of a suit 
by attachment instead of the usual common-law pro- 
cess. Mr. Jones, contra, contended that it was in vio- 
lation of the provision of the constitution of Mary- 
land and of the United States securing to parties the 
right of trial by jury when the value in controversy 
exceeded twenty dollars. In rendering the decision 
the court say: ‘‘This court will not ponder long be- 
fore it would sustain this action if we could be per- 
suaded that the act in question produced a total pros- 
tration of the trial by jury, or even involved the de- 
fendant in circumstances which rendered that right 
unavailing for his protection. * * * If the defend- 
ant does not avail himself of the right given to him of 
having an issue made up and the trial by jury, which 
is tendered to him by the act, it is presumable that he 
cannot dispute the justice of the claim.” 

We are not able to discover in this case any counte- 
nance for the statute of Wisconsin which we are con- 
sidering. 

On this branch of the case the conclusion is this: 

1. The constitution of the United States secures to 
citizens of another State than that in which suit is 
brought an absolute right to remove their cases into 
the federal court, upon compliance with the terms of 
the act of 1789. 

2. The statute of Wisconsin is an obstruction to this 
right, is repugnant to the constitution of the United 
States and the laws in pursuance thereof, and is illegal 
and void. 

3. The agreement of the insurance company derives 
no support from an unconstitutional statute and is 
void, as it would be had no such statute been passed. 

We are of opinion, for the reasons given, that the 
Winnebago County Court erred in proceeding in the 
case after the filing the petition and the giving the se- 
curity required by the act of 1789, and that all subse- 
quent proceedings in the State court are illegal and 
should be vacated. The judgment in that court, and 
the judgment in the Supreme Court of Wisconsin, 
should be reversed and the prayer of the petition for 
removal should be granted, and it is ordered accord- 
ingly. 

Mr. Chief Justice WAIrE dissenting. 

I cannot concur in the judgment which has just been 
announced. A State has the right to exclude foreign 
insurance companies from the transaction of business 
within its jurisdiction. Such is the settled law in this 
court. Paul v. Virginia, 8 Wall. 181; Ducat v. Chi- 
cago, 10 id. 410; Bank of Augusta v. Earle, 13 Peters, 
586. The right to impose conditions upon admission 
follows, as a necessary consequence, from the right to 
exclude altogether. The State of Wisconsin has made 
it a condition of admission that the company shall 
submit to be sued in the courts she has provided for 
the settlement of the rights of her own citizens. 
That is no more than saying that the foreign company 
must, for the purposes of all litigation growing out of 
the business transacted there, renounce its foreign 





citizenship and become pro tanto a citizen of that 
State. There is no hardship in this, for it imposes no 
greater burden than rests upon home companies and 
home insurers. 

This insurance company accepted this condition and 
was thus enabled to make the contract sued upon. 
Having received the benefits of its renunciation the 
revocation comes too late. 

The State court had jurisdiction to try the question 
of citizenship upon the petition to transfer. Upon 
the facts [ think it was authorized to find that the 
company was, for all the purposes of that action, a 
citizen of Wisconsin, and refuse the order of re- 
moval. 

I concur in this dissent.— D. Davis, Justice. 


Se tm ck 


THE DUTIES OF CARRIERS IN THE PROTEC- 
TION OF GOODS. 


The Irish Law Times contains the following remarks 
on the duty of carriers in the protection of goods: 

A recently reported case in England has defined and 
explained a portion of our law which has somewhat 
unaccountably not been provided for in the countless 
volumes of reported cases which have in England to do 
duty for a systematic code. This is the more remark- 
able, as the facts which occurred in the case can be 
of no unusual] nature, and the doctrine which has at 
length been definitely laid down must exercise a most 
important effect on the relations subsisting between 
the extensive and important class of carriers and the 
general public. The facts of the case we allude to 
(The Great Northern Railway Co. v. Swaffield, 43 L. J. 
R., N. 8., C. P. 161) were as follows: The defendant 
sent a horse, unattended, by the plaintiff's train, con- 
signed to himself. Upon the arrival of the horse, there 
being no one to receive the horse on the defendant's 
behalf, and his residence being unknown to the servants 
of the company, the horse was sent by the station- 
master toa livery-stable. Shortly after the servant of 
the defendant presented himself at the station, and 
demanded the horse. He was informed that he wasat 
the livery-stable. The livery-stable keeper refused to 
deliver up the animal unless 2s. 6d. were paid for his 
keep for the night. This was refused by the defend- 
ant’s servant. Tbe next day the station-master of- 
fered to pay the sum out of his own pocket, but this 
was declined by the defendant. After the lapse of 
some days, the company informed the defendant that 
the horse would be delivered to him by the livery- 
stable keeper without payment from him, but that they 
would reserve the right of proceeding against the de- 
fendant for the amount paid by them to the livery- 
stable keeper. After some further correspondence, in 
which the defendant refused to pay the livery-stable 
keeper, the plaintiffs sent the horse to the defendant, 
and paid the livery-stable keeper, without any threat 
of legal proceedings on his part. The sum of £17 
was claimed by him as stable charges for the keep of 
the horse, and which was admitted to have been a 
demand of a reasonable nature. The compairy sued the 
defendant in the county court, but the defendant 
obtained a decision in his favor, on the ground that 
there was no contract, express or implied, upon which 
the company could recover. It was argued, on behalf of 
the defendant, that the defendant was clearly entitled 
to have had the horse delivered to him on the day it 
arrived, because a carrier has a lieu for the carriage, 
but not for warehousing the goods, aud having wrong- 
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fully detained the horse in the first instance, they could 
not have recovered expenses which would never have 
been incurred bnt for their own wrong. This view of 
the case, however, the court declined to entertain. 
Pollock, B., observed, if the case had rested on that 
occasion, he should have held that the company was 
wrong; but it was distinctly shown that the defendant 
might have had the horse the next day, but declined. 
It then became necessary to decide what was the duty 
of the company under these circumstances. Had the 
case been a case of carriers by water, the law would 
have been beyond doubt. The case is expressly pro- 
vided for by the provisions of the codes of almost all 
civilized Europe, as in the French code, arts. 222 and 
403; the Spanish code, art. 935; and more especially 
in the German mercantile code, art. 504. This latter 
code, with great clearness and precision, lays down the 
course of action to be pursued by the master of the 
vessel in taking care of the articles intrusted to him. 
In extreme cases, to avert considerable loss, on account 
of imminent deterioration or other causes, he may re- 
sort to sale or hypothecation to procure means for their 
preservation or transport. It, however, is not necessary 
to resort to foreign authorities to support the doctrine, 
as the law was laid down as regards water-carriers 
with great clearness in the recent cases of Notara v. 
Henderson, 42 Law J. Rep. (N. 8.), Q. B. 158; and Cargo 
ex ** Argos,”’ 32 Law J. Rep. (N. S.), Adm. 49, 65; in 
the latter of these cases a cargo of petroleum was 
shipped from London to a foreign port, to be taken 
out on the arrival of the vessel, or else a heavy demur- 
rage was to be paid. On the arrival of the vessel at the 
foreign port, on the dangerous nature of her cargo 
being discovered, the goods were not permitted to be 
landed. After waiting some days, the master of the 
vessel took the cargo back to London. It was held that 
the master had, under the circumstances, authority to 
carry back the goods, and the shipowners were entitled 
to homeward freight and expenses while stopping at 
the foreign port, though not to demurrage. Such 
being the law in the analogous case of water-carriers, 
it remained to the court, guided by such analogy, to 
declare the duties of land-carriers. Pollock, B., ob- 
served: ‘‘I do not know any decision of English law 
by which an ordinary carrier of goods by land has been 
held entitled to recover this sort of charge against the 
consignee or consignor.’’ In the unanimous judgment 
of the court it was held that the company were en- 
titled to recover, because there existed a duty of 
taking care of the horse. Pigot, B., in his judgment, 
remarked: ‘*What were the carriers to do? They 
were bound out of ordinary feelings of humanity, to 
feed and take care of the horse. That became neces- 
sary in consequence of the defendant’s own conduct. 
The expense was, therefore, rightly incurred, and there 
isan implied contract which entitles the plaintiffs to 
recover the expense from the defendants.’’ Their 
lordships pointed out the manifest injustice which 
would exist if there were a duty imposed upon the 
company without the correlative right. The necessity 
for this duty being cast upon the plaintiffs is ably de- 
monstrated by the chief baron: *‘ The question arises, 
what it was the duty of the railway company to do. 
We need only ask ourselves the question as a matter of 
common sense. Had they any choice? They must 
either have allowed the animal to stand somewhere on 
their station till it was starved, a place of danger where 
it would have been exceedingly improper to have al- 
lowed it to remain, or they must have turned it into 





the high road, to the danger of itself and all the queen’s 
subjects, or else they must have put it into safe custody ; 
in other words, have put it where they did, namely, 
under the care of a livery-stable keeper, who lived 
close at hand.’’ We think this decision cannot fail to 
obtain the approval, not only of the profession, but of 
any man who has the slightest acquaintance with the 
subject of the transport of goods. Not only is it in 
analogy with the law, as laid down by foreign legisla- 
tures in the admirable systematic codes which regu- 
late abroad the questions of this nature, but also it is 
in harmony, as pointed out by the chief baron, with 
the dictates of sound common sense. 


———_*oe——_- 


BOOK NOTICES. 
Snell’s Principles of Equity. Third edition. By John Richard 
Grifith. London: Stevens & Haynes, 1874. 

In no work with which we are acquainted is the dis- 
tinction between law and equity so completely and 
aptly drawn as in this. In the “ introductory chapter” 
we are informed that, ‘‘although, when we make use 
of the term common law, we use it as contradistin- 
guished from equity, technically so called, that circum- 
stance should by no means blind us to the fact that, in 
the main, the common law is a system as much 
founded on the basis of natural justice and good con- 
science as our equity system. * * * Putting out of 
consideration all that part of natural equity sanctioned 
and enforced by legislative enactments, equity, then, 
may be defined as that portion of natural justice 
which, though of such a nature as properly to admit 
of its being judicially enforced, was, from circumstan- 
ces hereafter to be noticed, omitted to be enforced by 
the common-law courts — an omission which was sup- 
plied by the Court of Chancery. In short, the whole 
distinction between equity and law may be said to be 
not so much a matter of substance or principle, as of 
form and history.’’ A work which begins with so 
clear and forcible a definition of the subject of which 
it treats, and so clear and complete a solution of the 
ever-recurring problem of the differences between the 
two great branches of jurisprudence, recommends 
itself at once te our profoundest consideration. Lord 
Moncrief, in his address at Glasgow before the juris- 
prudence department of the Social Science Association, 
went so far as to say that in no country in the world 
but Great Britain did there exist the fictitious distine- 
tion between law and equity. And if we except the 
American States, which derived their jurisprudence 
almost exclusively from England, Lord Moncrief’s 
remarks were, so far as we have investigated, true. 
And if there is no real distinction in substance and 
principle between equity and law—if the two branches 
of jurisprudence are branches of procedure and ad- 
ministration, and not branches of substantive law, 
it is important to understand it, and fortunate that 
such is the case, since the period has arrived when not 
only the American States, but also England herself, is 
“fusing” law and equity and unifying the administra- 
tion of justice, so as to bring all classes of remedies 
under the jurisdiction of one class of tribunals. Ac- 
cepting the distinction between equity and law to be 
that which is defined in the present treatise (and we 
have no doubt but that this is the true distinction), it 
would seem that the increasing efforts which are 
everywhere manifested to unite the two branches of 
jurisprudence are most natural and pertinent. And, 
in fact, this result cannot long be delayed; for it is 
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the inevitable destiny of all systems of law to gather 
up its fragmentary parts into one symmetrical whole. 
Equity being essentially the fragmentary portions of 
jurisprudence, and consisting of those occasional ad- 
judications for which the then existing law did not 
provide, must ultimately be attracted to the great 
mass of law and be absorbed into it. As an historical 
fact, it may be said that so soon as a large body of rules 
sprung up in courts of equity, which became as binding 
as common-law rules, the pretext for denominating 
the former rules any different from the latter was in 
a great measure removed; and the distinction in 
nomenclature between law and equity was only 
perpetuated by reason of the existence of a double 
judicature —a judicature consisting of courts of law 
and courts of equity. The practicability of unit- 
ing courts of law and courts of equity has been tested 
in this State and in other States in this country. But 
the difficulties are greater in forming the union of law 
and equity than as if the distinction had never been 
made. And undoubtedly the English courts under the 
new judicature act will at first fancy themselves as sit- 
ting sometimes as courts of equity and sometimes as 
courts of law —so powerful and tenacious is even judi- 
cial habit. This was the case in this State for some 
years after the “fusion” of common law and equity 
under the Code; and we hear even at the present day, 
in our courts of justice, frequent reference to the 
“equity ’’ powers of the court, and the “ equitable” 
rights and remedies of the parties. In such acondition 
of things works devoted to what is ordinarily called 
“equity ’’ jurisprudence are still valuable and desirable. 
It is a comfort to know that even if we drop the old 
names of our courts, of our remedies, and of our pro- 
cedure, We are still enforcing the same law, which 
remains unchanged by the unificatton of administra- 
tion. 

The present edition of ‘* Snell’s Principles of Equity ”’ 
contains the alterations and additions which have been 
made by Parliament and the courts since the second 
edition was issued, in 1872. The first edition was issued 
in 1868; Mr. Snell died before the second edition was 
prepared, and the work has been carried on by other 
hands. Nearly all of this work is adapted to the state 
of American jurisprudence. Our legislatures have, 
however, made some innovations which are quite radi- 
cal in reference to the law of married women, mort- 
gages, trusts and legacies. But the vast body of so- 
called equity rules and principles are as applicable in 
American as in English courts. The book, however, 
contains no references to American adjudications; and 
the American lawyer will be compelled to draw his own 
inferences and find his own analogies. It is unneces- 
sary to comment at length upon the details of this work. 
It is in most respects a praiseworthy production. If it 
lacks any thing it is wanting in that fullness and sym- 
metry which our contemporary the London Law Times 
lately referred to in reviewing an American treatise, 
saying that “American jurisprudence has attained to 
such excellence, and has been built up by men of vast 
learning, whose successors have proved most worthy, 
that it is impossible to write a text-book on a branch 
of law common to both countries without citing the 
legal decisions in both countries” (England and 
America). With the exception of the defect of not 
containing any American illustrations of the “ Princi- 
ples of Equity,” the work is satisfactory. In point of 
style and excellence it ranks with some of the very best 
specimens of law literature. 





Sedgwick on the Construct nd Constitutional 
Law. Second Edition, “fy Jona i Norton sane, 
LL. D., New York: Baker, A... & Co., 1874. 


This volume bears on its title page two names well 
known to the profession, the names of Theodore Sedg- 
wick and John Norton Pomeroy. Mr. Sedgwick, by 
his admirable ‘‘ Treatise on the Measure of Damages ” 
and the present ‘‘Treatise on the Interpretation and 
Construction of Statutory and Constitutional Law,” 
placed a great burden of gratitude upon the heart of the 
legal profession. Mr. Pomeroy is knownas the author 
of ‘‘ An Introduction to Constitutional Law ”’ and ** An 
Introduction to Municipal Law.’’ In undertaking the 
annotation of the work, he renders a good service by 
bringing the original work down tothe present time. 
The editor has added notes containing more than two 
thousand five hundred ‘citations. The author’s text 
and notes remain as they were when the work was first 
issued in 1857. In that part of the work which is con- 
cerned with the construction of the State and national 
constitutions, the editor has made extensive additions, 
many of his notes being complete essays. It is to this 
part of the work that we shall direct our principal ex- 
amination. In the chapter (X) relating to * Limita- 
tions imposed upon Legislative Power by the Constitu- 
tions of the several States of the Union,”’ the editor has 
added elaborate notes to more than a dozen topics of 
great importance. Under the head of “ Constitutional 
Provisions,’ relating to the taking of private property 
for public use, Mr. Pomeroy has collated all the kin- 
dred provisions in the existing State constitutions. It 
is remarkable to observe how differently these pro- 
visions are worded. Thus the Ohio constitution pro- 
vides that “‘ private property shall ever be held inviola- 
ble, but subservient to the public welfare. When 
taken in time of war or other public exigency impera- 
tively requiring its immediate seizure; or for the pur- 
pose of making or repairing roads which shall be open 
tothe public without charge, a compensation shall be 
made to the owner in money; and in all other cases 
where private property shall be taken for public use, 
a compensation therefor shall be first made in money, 
or first secured by a deposit of money; and such com- 
pensation shall be assessed by a jury without deduction 
for benefits to any property of the owner.”’ In contrast 
with this minute and rhetorical provision there is the 
laconic New York provision inthe words: ‘“ Nor shall 
private property be taken for public use without just 
compensation.’’ The editor in his note on page 443, in 
referring to the criterion for determining whether a 
use is “public,” makes the following excellent re- 
marks: ‘ Thereare dicta holding that the legislature 
has absolute power to determine that a given purpose 
for which it authorizes private property to be taken 
is a public use. It is strange that any respectable 
judge should have expressed such an opinion, because 
it emasculates the constitutional safeguard, and places 
private property at the mercy of the legislature. * * 
* It is now settled that, while the legislative discre- 
tion is absolute as to the expediency or necessity of 
exercising the power if the use is public, the legisla- 
ture cannot finally determine whether the use is pub- 
lic ; that is a judicial one to be answered by the courts.” 
The changes in the State constitutions have been so 
great and numerous since the original work was pub- 
lished that the notes to chapter X, to which we have 
referred, are quite as important as the author's text; 
and in fact are essential to a complete apprehension of 
the law as stated in the body of the work. Chapter 
XI treats of the “* Limitations insposed upon Legisla- 
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tive Power by the Constitution of the United States,” 
and on pages 557-560, Mr. Pomeroy gives an elaborate 
and valuable note on the subject of ex post facto laws; 
and on pages 603-622 extensive notes on impairing the 
obligation of contracts. The editor has not neglected 
to add a note in reference to the construction of the 
XIVth and XVth amendments of the federal consti- 
tution, which have been the subject -of judicial con- 
struction in at least two important cases in the Su- 
preme Court of the United States, viz.: The Slaughter 
House Cases, 16 Wall. 36, and the case of Mrs. Brad- 
well, id. 130. In the construction of these amend- 
ments the editor makes reference to the State adjudi- 
cations on the subject of separate schools for white 
and colored children, citing Dallas v. Fosdick, 40 How. 
Pr. 249; State v. McCan, 21 Ohio St. 198. For other 
cases involving the same question we would refer the 
reader of this work to State v. Duff, 7 Nev. 342; 8.C., 
8 Am. Rep. 713, and Ward v. Flood,7 Pacific L. Rep. 
85; also to a recent case decided in Illinois. See ante, 
p. 356. 

It is difficult to overrate the importance of a work 
of the character we have before us. The amount of 
written law, in the form of statutes and constitutions, 
in this country, is entirely unparalleled. Constitu- 
tional and statutory law as it has been in the past will 
inevitably be in the future, the most momentous and 
extensive branch of our jurisprudence. And the 
present work will aid vastly in the elucidation of these 
complicated and grave questions which shall continue 
to occupy the energies of the practitioner and the de- 
liberations of the judge. 

North Carolina Reports. Vol. LXXI. By Tazewell I.. Har- 
grave. Raleigh: Josiah Turner, Jr., Printer, 1874. 

The present volume of North Carolina Reports is not 
quite up to the standard of reporting and adjudication 
which was set years agoin that State. There are, how- 
ever, some cases of interest in the volume, which, al- 
though not well considered, may be of value to the pro- 
fession. In Bond v. Coke, p. 97, it was held that acotton 
gin and press annexed to the freehold in the usual way 
are fixtures; and that where the owner of the land had 
already mortgaged it to B, when the gin and press were 
erected, and subsequently sold the gin and press and 
the equity of redemption to C, a purchaser at the sale 
under B’s mortgage, acquired title to the gin and press, 
although they were verbally excepted at the sale, but 
no exception or reservation being made in the deed to 
the purchaser. The main ground of the decision was 
that the exception of the gin and press being an agree- 
ment touching the sale of an interest in lands the Stat- 
ute of Frauds required it to be in writing. The court, 
however, made a distinction between this class of fix- 
tures and growing crops which may be reserved by 
verbalagreement. Inthe case of State v. Carr, p. 107, it 
was held that an officer who levies upon the personal 
property of the defendant in the execution, and re- 
fuses to lay off to the defendant upon demand, his 
personal property which is exempt, is guilty of a mis- 
demeanor. This is a case governed by the North 
Carolina Exemption Act. But the remarks of the 
judge who delivered the opinion exhibit a tendency 
and a practice altogether too common among courts 
of commenting upon the moral aspects of the case. 
He says: ‘The evasion or trick by which the defend- 
ant attempted to deprive the plaintiff of his personal 
property exemption, and at the same time avoid the 
penalties of the law for so doing, deserve the reproba- 
tion of the courts. If the device here resorted to can 





be justified and sustained, then the homestead provis- 
ion of the constitution and the laws in pursuance 
thereof are not worth the paper on which they are 
written.”” In Wynne v. Insurance Co., p. 121, it was 
held that where an application for a policy of insur- 
ance on stock contained the question, ‘* How often is 
account of stock taken?” and the answer was, ‘“ Every 
three months,”’ this was not acondition the performance 
of which was absolutely essential to the validity of the 
policy. The case of Shuler v. Millsap’s Exr., p. 297, 
is a peculiar one. I1t appeared that the plaintiff 
brought an action against M. to recover damages for 
breach of promise of marriage. After the cause was 
at issue plaintiff married S. and M. died; and it was 
held that under the laws of North Carolina the action 
should not be dismissed but survived against M.’s 
executor; and the fact of plaintiff's inter-marriage 
did not render it necessary to bring in S. as a party 
plaintiff. Page v. Railroad Co., p. 222, is another singu- 
lar case, in which it appeared that the hogs of plaintiff 
were attracted tothe warehouse of defendant’s railroad 
by the drippings of molasses from defendant’s cars, 
and were killed by the trains suddenly starting or ap- 
proaching without blowing the whistle or giving any 
alarm. Held, that this was such negligence as entitled 
plaintiff to recover. 

The decisions of the court of last resort in North 
Carolina have taken high rank; and we should be 
sorry not to see them again resume that high character. 
The reporter, who is also the attorney-general, should 
furnish the volume with a table of cases cited, and 
take a little more care in framing his head-notes. 

———___—- 
CORRESPONDENCE. 


TAXATION OF MORTGAGES. 
Utica, December 5, 1874. 
To the Editor of the Albany Law Journal: 

After reading the editorial in your Journal of this 
date on “Taxation of Mortgages,’ 1 am still uncon- 
vinced that when “a debt secured by a mortgage and 
the property mortgaged are each separately taxed, a 
case of double taxation is not presented.”’ 

Take this case by way of illustration: A buys a farm 
for $10,000. He has but $5,000 capital. But B has 
$5,000 which he is willing to loan A, upon the condi- 
tion that A gives him a mortgage therefor on the farm. 
A borrows the money and pays for the farm, and gives 
B a mortgage for $5,000. The farm represents $10,000 
capital; no more, no less. Of this, $5,000 belongs to A 
and $5,000 to B. But when the tax lists are made out, 
A is assessed on the whole amount of capital repre- 
sented by the farm, viz. : $10,000; and B on the amount 
represented by the mortgage held by him, viz. : $5,000. 
That is, A and B are taxed on $15,000 when they have 
but $10,000 capital; or in other words, B’s capital of 
$5,000 is taxed twice; once in A’s name, once in B’s. 

The case supposed in your article, of a promissory 
note given for the price of a horse, and secured by a 
collateral, as a mortgage of real estate, is confusing at 
first glance, but does not controvert the proposition of 
double taxation. If the purchaser of the horse is 
taxed on the horse and also on the land mortgaged 
for the price of the horse, and the seller and mortgagee 
is taxed on the mortgage which is the price of the horse, 
then there certainly is double taxation. The purchaser 
adds nothing to his capital by getting the horse into 
his possession. He increases his personal property to 
be sure, to the amount of the price of the horse. But 
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he diminishes his realty by precisely the same amount. 
He is worth no more. no less than before the purchase. 
Yet he is taxed on an additional amount of capital to 
the extent of the price of the horse. The seller mean- 
while being taxed also on the price of the horse. That 
is, the capital represented by the horse is subject to 


double taxation. 


Yours, etc., F. M. B. 


—————_—__>___— 
COURT OF APPEALS DECISIONS. 

The Court of Appeals, on Tuesday, December 8, 
1874, handed down the following decisions: 

Judgments affirmed with costs— Louisa H. Parsons 
v. Henry A. Tilden; Willis 8. Nelson v. John W. Kerr, 
sheriff, etc.; Richard Rowland v. Benjamin A. Hege- 
man; The Richmond County Gas-light Co. v. The 
Town of Middletown; William Lord v. Alfred Wilkin- 
son. —— Judgment and order affirmed with costs — 
Herman D. Walbridge v. The Ocean National Bank of 
New York.—— Judgment affirmed without costs to 
either party as against the other in this court — Rachel 
Hoppock v. John C. Tucker, jr. —— Judgment reversed 
and judgment for plaintiff with costs, with leave to 
the defendants to answer upon payment of costs— 
Garrett S. Ayers v. Meletiah H. Lawrence. —— Order 
of General Term and Special Term reversed and mo- 
tion granted with costs—Ann Catharine Kamp v. 
Heinrich Kamp, otherwise known as Herman Krall: 
— Order affirmed and judgment absolute for defend- 
ant on stipulation with costs— Dewitt C. Bates v. The 
Cherry Valley, Sharon & Albany Railroad Company. 
—— Motion denied with $10 costs— Anson Willis v. 
James Weaver; James O’Brien, sheriff, v. James 
McCann; Uriah C. Whitlock v. James Hay. —— Appeal 
dismissed with costs—George E. Holyoke v. Samuel 
Adams; Abner Brown v. Webster and others and the 
Keeney Settlement Cheese Manufacturing Co. 

——_____— 


NOTES. 


The Solicitors’ Journal says: Among the mysteries 
of our law there is none which puzzles the lay mind 
more than the taxation of costs. So said Lord 
Coleridge the other day in the Court of Common Pleas, 
and while there is no doubt that limits must be im- 
posed on the ardor of litigants preparing for action, 
the case which drew the observation from his lordship 
was a strong illustration of the hard measure which even 
successful suitors meet with in our courts of law. The 
action, which was tried at the last London sittings, 
was brought by a Glasgow shipbuilder to recover be- 
tween £2,000 or £3,000, the balance of the price of an 
iron steamship built by him for the defendants. The 
latter declined to pay on the ground that the ship had 
not performed well, and to establish this case they 
raised a variety of objections to her construction and 
fittings. The trial of the cause lasted five days, and to 
explain and prove the plaintiff’s case to the jury it was 
absolutely essential, as must be obvious, that there 
should be in court models of the ship and her fittings, 
the expense of which was considerable. On every 
point the jury found in favor of the plaintiff. The 
justice of his claim was established; the necessity for 
having these means of establishing it seemed indisputa- 
ble. But when the costs came to be taxed, the unfor- 
tunate plaintiff found that it was a rule of taxation that 
nothing should be allowed for models, and that he was 
to have the pleasure of paying out of his own pocket for 
the necessary means of compelling his adversary to satis- 





fy that which had been demonstrated to be a just claim. 
The Court of Common Pleas on appeal, including Lord 
Coleridge who tried the case at nisi prius, admitted the 
hardship. but after taking time to consider the ques- 
tion, announced that on inquiry it had been found 
that the judges, in framing the rules for the guidance 
of the masters on taxation, had expressly intended to 
exclude the cost of models. It was, therefore, useless 
to grant a rule for the master to review his taxation on 
that point. Why such an inflexible rule should be 
made will probably be a puzzle to the plaintiff, and he 
will scarcely be encouraged by it to seek his remedy in 
English rather than in Scotch courts of justice. 


Dr. Kenealy was to have delivered an address at 
Loughborough on the Tichborne trial, but although he 
arrived in town from Peterborough in the course of the 
afternoon he was unable to appear. In the course of 
the meeting, which was addressed by Mr. Guildford 
Onslow, a letter was read from Dr. Kenealy, regretting 
hisabsence. He said: ‘‘ I am lying in bed in the most 
utter exhaustion; the attacks of my enemies, and the 
enemies of all independent thought in England, are 
slowly killing me. Their assassin-like assaults culmi- 
nated last week in their Pittendreigh indictment, and 
in my disbarment by Gray’s Inn, leaving me without a 
profession or the means of livelihood in advanced 
years, when I have been unable to provide for my 
family. They calculate, with a cold-blooded glee, upon 
my being reduced to poverty, and are but completing 
that ruin which the three judges resolved upon from 
the first when they saw that I would not desert my 
client and betray his cause. They had pledged them- 
selves to his destruction, and they finish their deed of 
guilt by compassing my death, keeping me in perpetual 
torment of mind now four nearly two years. Yet I 
would rather be as I now am than if I had been raised 
to the bench with a consciousness that I had disgraced 
it. I hope soon to be able to revisit the town, and give 
my personal experience of one of the greatest crimes 
ever committed in a court of law — the unjust convic- 
tion of ‘Tichborne.’ ”’ 


At a special term held at Herkimer some years since 
by Justice Foster, a motion, of no great importance, 
was argued at great length by two young lawyers. 
With his usual kind consideration for the younger 
members of the bar Judge F. heard the lengthy argu- 
ment patiently and attentively. At its close, while 
announcing the decision of the motion, he stated the 
rule of law upon which it was based, when one of the 
counsel, who to give him a name for want of a better, 
we may call Counselor Jones, interrupted him with 
“Your honor right there! the 39th of Barbour holds 
right the other way.”” His honor quietly and with a 
half-complacent smile, said: ‘‘ Mr. J., the first of Fos- 
ter holds that you sit down.”’ J. accepted the holding 
of the first of Foster, sat down, and without further 
interruption the court decided the motion. 

The Illinois Wesleyan University has a law depart- 
ment with four professorships, viz.: International 
Law and Political Economy; Real and Personal Prop- 
erty, Contracts and Domestic Relations; Pleading, 
Evidence, Torts and Equity Jurisprudence, and Con- 
stitutional and Criminal Law. The course of study 
covers two years of thirty-six weeks each. The law 
library to which the students have access is said to be 
very complete. We notice that a diploma regularly 
issued from this institution entitles the graduate to 
admission to the bar of the State. 
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REMEDIES OF VENDOR ON BREACH OF EX- 
ECUTORY CONTRACT OF SALE OF PER- 
SONAL PROPERTY. 

The remedies of the vendor, on the breach by the 
vendee of an executory contract of sale of personal 
property, are stated by Parsons (Cont. vol. 2, 486-9, 
note), as follows: First, he may consider the goods 
as the property of the vendee, subject to his call or 
order, in which case the vendor may recover the con- 
tract price ; second, he may consider the goods as the 
property of the vendee, and sell them with due pre- 
caution to satisfy his lien for the price, in which case 
he can recover only the unpaid balance; third, he 
may consider the goods as his own, in case there has 
been no delivery, and then he may recover as his 
damages the difference between the contract price and 
the market value of the goods at the place of delivery 
at the time of the breach. These rules have been 
adopted as the law of this State in the case of Dustan 
v. McAndrew, 44 N. Y. 78. 

The question has frequently arisen whether, in the 
second case, it is necessary for the vendor to give the 
vendee notice of his intention to sell the goods, or of 
the time and place of sale. We believe there is an 
impression among the profession that such notice is 
necessary or at least advantageous. In some of our 
earlier cases there seems to be some warrant for such 
an idea. Thus, in Fancher v. Goodman, 29 Barb, 315, 
notice was held to be necessary, and in McZXachron v. 
Randles, 34 Barb. 301, the same doctrine was at least 
impliedly held. In the latter case it was held that 
the vendor may abandon and rescind the contract 
and dispose of the goods as if no contract had been 
made, or may, on due notice to the vendee, re-sell the 
goods as the property of the vendee, and recover of 
the vendee the sum lost by the re-sale. But in the 
case of Pollen v. LeRoy, 30 N. Y. 358, the Court of 
Appeals held that the measure of damage sustained 
by the vendor in case of the refusal of the vendee to 
accept the property sold, is the difference between 
the contract price andits market value at the time of 
delivery ; and the vendor may ascertain or liquidate 
this amount by a re-sale, taking all proper measures 
to secure as fair and favorable a sale as possible; and 
although the law regards the vendor, if in possession 
of the goods, as the agent quoad hoc of the vendee, 
yet it is no part of such an agency or of the duties in- 
volved in it, to notify the principal of the time and 
place at which the goods are to be sold. In this case 





the plaintiff had given notice to the defendant of his 
intention to sell the goods and hold him for the de- 
ficiency, but there is nothing in the opinion to show 
that even this was deemed necessary. On the con- 
trary it was said, that a pledgee is bound to resort to 
judicial proceedings, or “ give notice to the latter such 
as would be involved in such proceedings, both to re- 
deem his property by payment, and of the steps by 
which he proposes to extinguish his title, and satisfy 
the debt in default of payment. A vendor, on the 
contrary, is simply an agent, if he elect to become 
such, of a vendee who refuses to complete his pur- 
chase; an agent to sell the property fairly and to the 
best advantage. The only requisite of such a sale, as 
a measure of the rights and the injury of the party, is 
good faith, including the proper observances of the 
usages of the particular trade.” 

So far as Pollen v. LeRoy decides that no notice of 
the time and place of sale is necessary, it was followed 
in Lewis v. Greider, 49 Barb. 638. In this case gen- 
eral notice of the intention to sell had been given, 
and the court said, “that was enough.” The court 
also said, “‘ probably no notice to the vendee is strictly 
necessary of the intention to sell, though notice of 
some kind, of such an intention, is alwgys a wise pre- 
caution.” 

We next meet this point in Messmore v. New York 
Shot and Lead Company, 40 N. Y. 428. Here not 
only is Pollen v. LeRoy followed, but the case, we 
think, warrants the belief that no notice even of the 
intention to sell is requisite. At all events there 
seems to have been no notice of the intention, and 
the court say: “The plaintiff had the right to sell 
those bullets at the best price he could obtain for 
them, after his offer to return them, and the defendants’ 
refusal to receive them; and the law did not require 
him to give notice to the defendants of the time and 
place of sale.” But they add: “This is not very 
material, however, as the evidence is they were sold 
for all they were worth;” which possibly deprives 
the remark of the authority of a decision and dimin- 
ishes it into a dictum. 

As we have said above, the case of Dustan v. Mc- 
Andrew adopts Parsons’ rules. It does so unquali- 
fiedly, although the syllabus represents the court as 
holding that the vendor may sell, “after notice to the 
purchaser.” ‘This is a mistake. The court say no 
such thing. It is true that general notice of the in- 
tention to sell had been given, but the court do not 
say that even this was necessary. On the contrary 
they observe: ‘In such case the vendor is treated 
as the agent of the vendee to make the sale, and all 
that is required of him is, that he should act with 
reasonable care and diligence and in good faith, He 
should make the sale without unnecessary delay, but 
he must be the judge as to the time and place of sale, 
provided he act in good faith and with reasonable 
care and diligence.” 

It would seem to us, on principle, an idle form to 
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notify the vendee of the vendor's intention to sell, 
unless notice of the time and place of sale were also 
given. We cannot imagine what good it could do 
the vendor, nor what harm it could save the vendee. 
There is nothing that the vendee can do after he has 
broken bis contract except to pay damages; these 
the vendor has a right to ascertain and liquidate; and 
it does not render the vendee any wiser, safer or 
happier to be informed by the vendor that he is going 
to do it. He knows without notice that the vendor 
may do it if he chooses, and to be told that the vendor 
chooses to exercise his right can be of no advantage 
to the delinquent vendee. 

We have seen that there is no necessity for notice 
of the time and place of sale. Is there any benefit 
or advantage to the vendor in giving it? We do not 
know that what we are about to advance has ever 
received the authority of judicial decision, but it 
seems to us that the true distinction between a sale 
without notice and a sale on notice is this: In the 
former case the price obtained is only prima facie 
evidence that it represented the true state of the mar- 
ket, and other evidence might be given to show what 
was the real market value; but in the latter case the 
price realized is conclusive on the vendee. This 
seems to us a reasonable rule. At all events it is the 
only possible advantage that we can imagine in giving 
notice of the time and place of sale. 


> 





UNDUE INFLUENCE OVER TESTATORS. 


The test of undue influence is fraud, The law holds 
the procuring of the execution of a will through un- 
due influence to be a fraud, and like 4ll other frauds it 
must be affirmatively proven either by direct or cir- 
cumstantial evidence, for every presumption is in 
favor of innocence. We have deduced the following 
principles from some of the adjudged cases on this 
subject. 

1. In the case of a will the influence which the law 
condemns as unlawful must be such as amounts to 
force and coercion, destroying the free agency of the 
testator. See Parfitt v. Lawless, 21 Weekly R. 200. 

The will is set aside or refused probate in this class 
of cases on the ground that it is not an honest will— 
that it does not reflect the unbiased intent or wishes 
of the testator, but, on the contrary, had been ex- 
torted or procured from the deceased in the weakness 
or imbecility of old age or disease, or by artifice, de- 
ceit, or imposition, or by persistent importunity, 
amounting to a species of coercion or moral duress. 
Undue influence in this sense is a fraud. The will is 
set aside upon the ground that its execution was pro- 
cured by fraud and imposition, and for that reason, 
and upon that ground, it is not the act, deed, or will 
of deceased. Upon no other ground has the court a 
right to set aside a deed or will executed by a person 
of sane mind or memory, when the execution of the 
same was not procured, and the free agency of the 





party overcome by some constructive coercion, duress, 
or fraud. Kinne v. Johnson, 50 Barb. 70; Tyler v. 
Gardener, 35 N. Y. 610; Tyson v. Tyson, 37 Md. 567; 
Williams v. Goude, 1 Hagg. Ec. R. 580; Eadie v. 
Simpson, 26 N. Y. 11; Mountain v. Bennet, 1 Cox, 
355. The law is well settled that the influence exer- 
cised (in procuring a will) which sets aside a will, 
must be such as destroys free agency ; there must be 
imprisonment of the body or mind; and unless the 
jury are satisfied that there was such physical force 
exercised, arising from actual duress or imprisonment 
of the body, or such mental force, arising from threats, 
as prevented free agency, they were not to consider 
the influence exerted as improper. Browne v. Mollis- 
ton, 3 Whart. 131. 

2. Mere persuasion, however persistent, does not 
amount to undue influence. 

Influence and persuasion may be fairly used. A 
will may be honestly procured. Many wills indeed 
would be destroyed if you inquire into the degrees of 
influence and persuasion. A will procured by circum- 
vention will be set aside; but a will procured by 
honest means, by acts of kindness, attention, and im- 
portunate persuasion, which delicate minds would 
shrink from, would not be set aside on that ground 
alone. Miller v. Miller,3 8. & R. 269. Neither affec- 
tion nor flattery, nor honest persuasion, nor capricious 
partiality, destroys the validity of a testamentary act. 
(4 Burns’ Ec. L. 70.) Influence, to vitiate an act, 
must not be the influence of affection or attach- 
ment; it must not be the mere desire of gratifying 
the wishes of another, for that would be a very strong 
ground in support of a testamentary act. Mountain 
v. Bennet, supra. Advice, persuasion, or entreaty, 
does not constitute undue influence. Rabb v. Graham, 
43 Ind. 9. In the latter case it was proved that one 
of the sons said, “he ought to make a will and leave 
his property to the boys, and not leave the girls any 
thing.” This the testator did, but his will was sus- 
tained. 

3. Love, affection, and gratitude are not grounds 
from which undue influence may be inferred. 

The influence arising from gratitude, affection, and 
esteem is notundue, Kinne v. Johnson, supra, Kind 
offices and faithful services, in ordinary course, tend 
to influence the mind in favor of the party thus act- 
ing; and care should be taken not to confound the 
natural action of the human feelings, in this respect, 
with positive dictation and control exercised over the 
mind of the testator. Weir v. Fitzgerald, 2 Bradf. 67. 
If a wife, by her virtue, has gained such an ascend- 
ancy over her husband, so riveted his affections that 
her good pleasure is a law to him, such an influence 
can never be a reason for impeaching a will made in 
her favor, even to the exclusion of the rest of his 
family. Small v. Small, 4 Greenl. 220. The influence 
of a wife, the result of a long life of devotion to her 
husband’s happiness, may be exercised in giving 
direction to his disposition of his property, and that 
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disposition may be at variance with the wishes and 
disposition of the husband, yet there would be nothing 
in that to invalidate his will. Persons standing in 
those near and dear relations are allowed to exercise 
the influence they acquire. Zimmerman v. Zimmer- 
man, 23 Penn. 378. It would be extraordinary if the 
influence of affection and warm attachment is to take 
away the power of benefiting the object of that re- 
gard. Williams v. Goude, supra. To imply fraud 
from filial virtue would be monstrous. Bleecker v. 
Lynch, 1 Bradf, 471. The influence may have been 
gained by unwearied assiduity, and with the expecta- 
tion and desire to have a remembrance and reward in 
the will, and this expectation may have been known 
to the testator, and even the amount of the legacy 
discussed between the legatee and himself; and it 
may be true that the testator was more influenced by 
the mind of the legatee than his own mind, or even 
that he was morally incapable of acting contrary to 
what he believed the will of his best earthly friend; 
but all this amounts not to undue influence. 1 Red- 
field on Wills, 516. 

4. The law will not infer undue influence merely 
from illegal cohabitation. Rudy v. Ulrich, 8 Am. 
Rep. 241. 

5. Nor from the fact that the principal beneficiaries 
are those by whom the testator was surrounded, and 
with whom he stood in confidential relations, at the 
time of the execution of the will. Wilson v. Moran, 
3 Bradf. 185. 

6. Nor even when the principal beneficiary is one 
who, for years, had had exclusive management of the 
testator’s property. Reynolds v. Root, 62 Barb. 
251. 

7. Nor when the provisions of the will, for the 
benefit of such persons, may seem grossly unreasona- 
ble, or unequal. Brown v. Mattison, 3 Whart. 131; 
Jackson v. Jackson, 39 N. Y. 153; Clapp v. Fullerton, 
34 id. 97; Bleecker v. Lynch, supra. 

8. Nor from the mere fact that the will did not 
originate with the testator. Burns’ Ec. Law, 70. 

9. Mere weakness of intellect does not prove undue 
influence. Reynolds y. Root, 62 Barb. 251. 

sisiieclipieniaa ass 
CURRENT TOPICS. 

The bill, recently introduced in Congress, prohibit- 
ing members of congress from acting as attorneys for 
clients having claims against the government is en- 
titled to some consideration. We havealways thought 
that professional propriety should deter a congress- 
man from acting in such a capacity. But there is 
manifestly a limit to the abstinence of congressmen 
from professional and private affairs. No one will 
expect a member of congress to give up the business 
of an importer because questions of revenue come 
before him for legislation; nor will he be expected to 
give up the business of manufacturing iron because he 
is directly interested in securing a high tariff, a 





question upon which he will have to legislate. We 
must be careful not to shackle too much, by positive 
legislation, an official's unofficial acts. Lawyers can- 
not be expected to forego their practice on taking, 
temporarily, a public office like that of a representa- 
tive in congress. And their facilities for prosecuting 
claims against the government are very great by vir- 
tue of their residence at the seat of government. If, 
therefore, they do, sometimes, act in their professional 
capacity as counsel for clients suing government 
claims, it is not to be wondered at. But this is a 
matter which ought to be left to their 8wn sense of 
the fitness of things, and to their constituency who 
may refuse to return them to congress a second time. 
If a member of congress takes a bribe for procuring 
legislation favorable to his client, the remedy is al- 
ready on the statute books, 


Several important contributions have recently been 
made to the subject of International organization, from 
which two may be selected as representatives of op- 
posite sentiments and views in respect to the matter. 
Mr. Washburn, in an essay on “An International 
Code,” looks with great favor on the scheme of the 
unofficial associations which have been formed in 
Europe, for a codification of international law. He 
believes that such a plan is entirely feasible and that 
“the same axioms of prudence and wisdom may be 
predicated of international law as a system, which 
have been found true of any other system of unwrit- 
ten law.” And when it is demonstrated that muni- 
cipal law can be codified it is also proved that inter- 
national law can be so dealt with, by the application 
of “a tolerable knowledge of political science” and 
of “the prevailing tendency of public thought,” and 
by the exercise of a “ reasonable share of quickness in 
apprehending the policy which will best subserve the 
interests” of the whole people. Mr. Washburn seems 
to think that it makes no difference whether the Code 
is prepared by an official or unofficial commission or 
assembly. He says, ‘“‘let a wise, and just, and humane 
Code of International Law be proclaimed, no matter 
from what source it comes, and let an impartial tri- 
bunal of just and wise arbitrament be constituted to 
which national differences and disputes shall be re- 
ferred, and it will execute its own decrees.” This is 
to be effected by the force of public sentiment. 


In direct contrast with the view of Mr. Washburn, 
is that taken by Professor Lorimer, who, in a lecture 
to the class of Public Law in Edinburg University, 
took occasion to declare his unqualified antagonism to 
the “Three Rules of Washington,” and to all the 
schemes for the codification of international law ever 
proposed, and to the plans of arbitration heretofore 
suggested by jurists. But the Professor does not 
wish to be understood as being opposed to all possi- 
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ble schemes of international action, organization and 
arbitration; he only has his own “little plan” which 
he thinks is better than any yet presented. In re- 
spect to the establishment of permanent courts of 
arbitration, Professor Lorimer points out the leading 
objection that there is no means of enforcing their 
decrees. Then again we are told that arbitration can- 
not be resorted to except in a very limited class of 
cases. But it is not out of questions that are arbitra- 
ble that wars usually arise. ‘Such a question as ‘the 
Alabama claims might, no doubt, have been the causa 
occasionalis of a war, if America and England, or 
either of them, had been bent on it at thetime.” But 
Professor Lorimer no more believes “ that in itself, it 
could have been the causa efficiens of a war, than a 
quarrel between two ladies about a pair of gloves 
could have been so.” And he declares that arbitra- 
tion is a new and improved form of diplomacy and 
not a substitute for war. ‘Wars arise from deeper 
causes than arbitration can touch, and if they are to 
be averted at all, it must be by deeper remedies.” 
One remedy is time and progress and juster concep- 
tions of international relations. The other remedy is 
a kind of international organization which the Profes- 
sor, unfortunately, does not now describe; but the 
plan of whic2 is promised us at some future time. 


Penal law in Europe is undergoing marked and 
rapid changes. In England, punishment for crime is 
afar different thing from what it was only half a 
century ago. Criminal punishment becomes less and 
less sanguinary, fatal and cruel as civilization advan- 
ces and humanitarian notions prevail. Recently, the 
North German Penal Code was framed on a very 
humane basis. And now Austria has followed with 
a new Penal Code, some of the provisions of which 
it may be worth while to notice. The ticket-of-leave 
system is adopted, whereby convicts may be dis- 
charged after having been imprisoned three-fourths 
of their time, and those condemned for life, after fif- 
teen years. Convicts, so discharged, are under the 
surveillance of the police and their tickets may be 
withdrawn. The punishment of death is maintained, 
but its application very much restricted. Except in 
cases of the attempts against the life of the Emperor, 
it is abolished as a punishment for high treason. In 
cases of murder it is only maintained against — first, 
parricides ; second, those who are guilty of more than 
one murder or of another attempt at murder; third, 
those already condemned for another murder or at- 
tempt to murder; fourth, those already condemned to 
prison for life for another crime; fifth, those who 
commit murder in a cruel manner; sixth, those who 
commit it in league with others, for robbery, theft, or 
incendiarism. In other cases the punishment is im- 
prisonment for life. There are, however, some pro- 
visions in regard to treason which could only exist in 
a monarchial government. There is the crime of 





State treason, to which belongs the communication of 
State secrets to foreign governments. Provision is 
also made for the punishment of crimes and misde- 
meanors against public representative bodies collect- 
ively, and against individual members, not to exceed 
fifteen years in prison. Offenses against religion are 
punishable only as misdemeanors; and blasphemy, 
under the new Code, is punishable by imprisonment 
for only one year. The provisions of the new Code 
are in the main a great advance on the old Code, in 
respect to civil and religious tolerance. 


A New York lay contemporary announces that an 
international railroad congress is to convene, for the 
purpose of securing uniformity of rules and usages in 
reference to the responsibility of carriers by railroad 
in case of loss or damage to through freight. One 
rule proposed is, that the first carrier shall be respon- 
sible to the consignor, or proper party, and that such 
carrier shall have his remedy over against the succeed- 
ing lines. We do not exactly see how this rule will 
be adopted in the manner proposed, unless the rail- 
roads of Europe are anxious to take a great amount 
of litigation off private hands upon themselves. There 
would be, it is true, great facilities, for one of several 
connecting lines of carriers to ferret out the point of 
loss or damage. But if a private individual or ship- 
per has his remedy against the really negligent party, 
the proposed change would be simply transferring the 
burden of litigation from the patrons of railroads to 
the railroads themselves — a change which the latter 
will be slow to make, This change can, of course, be 
effected by official and judicial action. But if the 
railroad carriers will only consent to make special 
contracts for the whole route, the present law will 
meet the exigencies exactly. In case of a special and 
entire contract the first carrier is concededly respon- 
sible, no matter where the loss or damage occurs. 
And in England where goods are received and booked 
for points on connecting routes, the first carrier is 
liable to the point of destination without any special 
contract 


The Supreme Court of the United States announced 
that rule No. 6 should be amended so that on and 
after January 1, 1875, the motion day shall be Mon- 
day instead of Friday, and motions not required by 
the rules of the court to be put on the docket shall be 
entitled to preference on Monday, immediately after 
the reading of opinions shall be closed, if such motion 
shall be made before the court shall have entered upon 
the hearing of a cause upon the docket. To rule No. 
20 the following paragraph is added: “No brief or 
argument will be received either through the clerk or 
otherwise after a case has been argued or submitted, 
except upon leave granted, in open court, after notice 
to opposing counsel.” 
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NOTES OF CASES. 

The Washington Law Reporter has a peculiar case, 
arising under the act of congress of June 1, 1870, re- 
lating to divorce, a vincwlo, on the ground of deser- 
tion. The complainant and defendant were married 
in 1865, and had several children, whereupon defend- 
ant said she did not want any more children and 
withdrew from complainant’s bed, refusing complain- 
ant any further matrimonial intercourse. Complain- 
ant afterward removed to another house and requested 
defendant to come and live with him; but she replied 
that she would not live with him “as his wife.” The 
court held, that a decree of dissolution of the bonds 
of matrimony should not be granted, although it ap- 
peared that the state of things complained of had con- 
tinued two years. 


In Schell v. Stein, 31 Leg. Intel. 397, it was held, 
that a deed regularly acknowledged and recorded, 
and indexed in the separate index appropriate to the 
book, but not in the general index of all the deed 
books, is not defectively recorded. This case was 
distinguished from Speer v. Hvans, 11 Wr. 141, where 
there had beén a total omission to index a mortgage. 
But in Bishop v. Schneider, 46 Mo. 472; S. C., 2 Am. 
Rep. 533, it was held that a mortgage filed and copied 
but not indexed at all is notice to subsequent pur- 
chasers, although it was provided by statute that 
deeds should be indexed. The judge in this case said.: 
“The grantee has no control over the official acts of 
the recorder, and when he has delivered to the officer 
his deed, he has performed all the duty in his power, 
and when the deed is copied on the record the statute 
says it shall be considered as recorded. * * * 
The subsequent sections are distinct and independent 
provisions respecting indexing, and do not form a 
part of the law'‘as to recording.” In Curtis v. 
Lyman, 24 Vt, 338, it was also held that a mortgage 
copied in the proper book but not indexed was not 
defectively recorded. 


In Fieid v. City of Des Moines, reported in a recent 
number of the Western Jurist, it was held, by the 
Supreme Court of Iowa, that municipal corporations 
authorized to order the destruction of any building, 
in order to arrest the progress of a fire, are not liable 
to the owners of the property destroyed in the ab- 
sence of express statute creating the liability. The 
case also holds that the destruction of buildings, under 
such circumstances, is not “taking private property 
for public use” in the constitutionalsense. For illus- 
trations of this doctrine see 2 Kent’s Com. 338; 
Mouse’s Case, 12 Coke, 63; Republica v. Sparhawk, 
1 Dall. 337; Dillon on Mun. Corp., §-756. In many 
States the citizen whose property is thus destroyed is 
furnished with a remedy by special statute. In 
Wheeler v. City of Cincinnati, 19 Ohio St. 19; 8S. C., 
2 Am. Rep. 368, it was also held that a city, author- 
ized by statute to establish a fire department and pro- 
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cure engines, etc., necessary to extinguish fires, is not 
liable to an individual whose house has been burned, 
for any defect in the execution of such power, nor for 
a neglect of duty on the part of fire companies. So 
in Fisher v. City of Boston, 104 Mass. 87; S. C., 6 
Am. Rep. 196, it was held, that in the absence of ex- 
press statute, municipal corporations are not liable for 
personal injuries occasioned by reason of negligence 
of the fire department, in using or keeping in repair 
fire engines, 





LIABILITY OF TELEGRAPH COMPANIES. 


In Hibbard v. Western Union Telegraph Co., 1 
Monthly West. Jurist, 364, the Supreme Court of Wis- 
consin considered the liability of telegraph companies 
in reference to night dispatches. Cole, J., delivered 
the opinion, in which he said: 

“The facts of this case, upon which the questions of 
law arise, are few and undisputed. The plaintiffs, who 
were engaged in buying and selling grain in Milwaukee, 
through their agent, on the 6th of May, 1872, at Port 
Huron, Michigan, delivered at about 7.25 Pp. M. to the de- 
fendant company for transmission over its line a mes- 
sage directed to their agent at Milwaukee, of the follow- 
ing language: ‘ Buy twenty thousand seller, June, pay 
telegraph there.’ This message was written upon one of 
the printed blanks furnished by the company for the 
transmission of night dispatches, and was sent by the 
company to its agent at Milwaukee, during the night 
of the 6th, and could have been delivered to the agent 
of the plaintiffs by 9 A. M. of the 7th, but was never 
delivered, and was lost. On the trial no explanation 
was given, nor excuse shown on the part of the com- 
pany, to account for the non-delivery of the dispatch. 
It is admitted that the message meant and would have 
been understood by plaintiffs’ agent, as directing him 
to buy 20,000 bushels of No. 2 wheat, deliverable during 
the month of June, and that he was to pay the ex- 
pense of sending the dispatch. If the agent had re- 
ceived the dispatch on the 7th, when it should have 
been delivered, he could and would have purchased 
wheat at Milwaukee, for the market price of $1.48 per 
bushel. Wheat advanced in the market on the 8th to 
$1.55 per bushel, when the agent sold some at that 
price. The agent received from the plaintiffs on the 
8th, in the afternoon, a letter advising him of the 
sending of the dispatch. From the 8th of May to the 
29th of June, wheat fluctuated in price, and on the 
last-named day, being Saturday, and also being the 
last day the seller would have had for the delivery of 
the wheat, had a contract been entered into according 
to the dispatch, its market price was $1.23% per bushel. 
The contemplated bargain or transaction was what is 
termed in the chamber of commerce of Milwaukee, 
‘ buying on option,’ which means that the seller should 
deliver the wheat sold at any time at his own option 
in the month of June. The plaintiffs’ agent, on the 
receipt of the letter on the 8th of May, took no steps 
to make the purchase, and no purchase was in fact 
ever made, as intended when the dispatch was deliv- 
ered to the company for transmission. The action is 
brought to recover damages alleged to have been sus- 
tained by the plaintiffs in consequence of the non- 
delivery of the dispatch. 

“The blanks furnished by the company for night 
dispatches, and subject to which the message in ques- 





tion was sent, provide that the company will receive 
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messages for all stations east of the Mississippi river, 
to be sent during the night, at one-half the usual rates, 
on condition, ‘ that the company shall not be liable for 
errors or delay in the transmission or delivery, or for 
non-delivery of such messages, from whatever cause 
occurring, and shall only be bound in such case to re- 
turn the amount paid to the sender.’ 

“Tt is now claimed on the part of the defendant, 
that this stipulation restricting its liability is valid, 
and exonerates it from payment of all loss or damages 
which may result from errors or delay in the transmis- 
sion or delivery, or for the non-delivery of a night 
message, from whatever cause occurring. The plain- 
tiffs, it is said, were competent to assent to this stipu- 
lation, and did assent to it, and are therefore bound 
by it, having chosen themselves to take the risk of the 
dispatch reaching its proper destination. If they were 
not willing to take that risk, it is said they should have 
paid the higher rate, and sent the dispatch under the 
contract for transmitting day messages, in which case 
the company would have been responsible for the cor- 
rect transmission and prompt delivery of the dispatch 
to their agent. 

“In the case of Candee against this same defendant, 
decided at the present term, the validity of this con- 
dition exempting the company from liability on ac- 
count of the negligence of its servants in the perform- 
ance of their duty was considered. It was there held, 
that such a regulation, adopted for the purpose of 
protecting the company against the consequences of 
the negligence or frauds of its agents, was an unrea- 
sonable condition and was void, as against sound 
public policy. The course of reasoning by which this 
conclusion was reached, will be seen on reference to 
the opinion in that case, and no attempt will be made 
to fortify or add to that reasoning here. It is sufficient 
to say, that upon the admitted facts there was a clear 
breach of duty by the company in failing to deliver 
the message, which it had undertaken for a valuable 
consideration to transmit and deliver, and that it must 
be held responsible therefor. The message was re- 
ceived in Milwaukee, and might and should have been 
delivered to the agent of the plaintiffs by 9 A. M. of the 
jth, if the employees of the company had exercised 
due care and attention to the business which they had 
undertaken to prosecute. For, in the language of the 
court in Baldwin v. United States Telegraph Co., 45 N. 
Y. 744-751, ‘ while telegraph companies are not insur- 
ers, and do not guarantee the delivery of all messages 
with entire accuracy, and against all contingencies, 
they do undertake for ordinary care and vigilance in 
the performance of their duties, and to answer for the 
neglect and omission of duty of their servants and 
agents,’ and this degree of liability the law imposes 
upon them as well in the transmission and deliv- 
ery of a night as a day dispatch. The defendant 
company was therefore responsible for the neglect 
or default of its servants to deliver the message, 
and must respond for whatever damages the plain- 
tiffs have sustained by reason of such negligence. 
And this brings us to a consideration of the important 
qnestion as to the proper rule of damages applicable to 
the case. The court below found as a conclusion of 
law, that no injury had been sustained by the plain- 
tiffs for which the court could compute damages, and 
ordered judgment for the defendant. In this we think 
the court was clearly wrong, because the plaintiffs were 
entitled to recover nominal damages at least, as the 
consequence of the breach of contract on the part of 





the company in failing to deliverthe message. But are 
they further entitled to recover the profit on the ex- 
pected bargain or purchase which was never made, but 
which it is claimed might have been consummated had 
the dispatch been properly delivered? It is argued in 
their behalf that the company is bound to pay for its 
default, the profit which they might have realized pro- 
viding their agent had purchased the twenty thousand 
bushels of wheat for $1.48 per bushel, on the 7th of 
May, and resold the same on the 8th, when wheat was 
worth $1.55 per bushel. Is this the true rule of dam- 
ages applicable to the facts? It seems to us not. 

“Tt isa most material fact to be kept in view that no 
purchase or bargain for wheat wasever made. Onthe 
8th of May, when the agent was informed of the send- 
ing of the dispatch, he confessedly took no steps to 
make the purchase. If the dispatch had been properly 
delivered on the 7th, and he had made the purchase 
according to the order of his principals, they would have 
lost heavily on the contract had they not sold before 
they actually had the wheat in possession. For on 
the 29th day of June, when the vendor might have de- 
livered on the contract, wheat was worth in the mar- 
ket 2444 cents on a bushel less than when the agent 
would have purchased. Now suppose the company had 
said to plaintiffs’ agent on the 7th, such a dispatch has 
been received at the Milwaukee office, and has been 
mislaid or lost, through the carelessness or fault of 
our employees, but we will assume the contract you 
were ordered to make, and deliver the twenty thou- 
sand bushels of wheat to your principals, of the desig- 
nated quality, for $1.48 per bushel, at our option in 
June. And what would have been the measure of 
damages if the company had made default in the per- 
formance of this contract? Mr. Sedgwick lays down 
the rule on the subject as follows: ‘* When contracts 
for the sale of chattels are broken, by the vendor fail- 
ing to deliver the property according to the terms of 
the bargain, it seems to be well settled, as a general 
rule, both in England and the United States, that the 
measure of damages is the difference between the con- 
tract price and the market value of the article at the 
time when it should be delivered, upon the ground that 
this is the plaintiff's real loss, and that with this sum 
he can go into the market and supply himself with the 
same article from another vendor. It follows from 
this rule, that, if at the time fixed for the delivery, the 
article has not risen in value, the vendor having lost 
nothing can recover nothing.”’ Sedg. on Damages, p. 
270. So that it appears if the company itself stood in 
the place of the vendor of the wheat and failed to ful- 
fill its contract, the plaintiffs could recover nothing be- 
cause they could purchase the wheat on the 29th of 
June at 2414 cents on the bushel less than they had 
agreed to pay. They would therefore not have been 
injured by the company’s default to deliver the wheat 
on its contract. Now what ground is there for saying 
that the defendant is in a worse position on account 
of its failure to deliver the message than it would have 
been if it had itself assumed the contract, as of the 
time the dispatch should have been delivered. We 
confess we see no satisfactory reason for extending the 
liability of the company beyond what it would have 
been, had a contract for the purchase of the wheat 
been actually made with it, and if it really stood im the 
place of the vendor. But it is agreed if the message 
had been promptly delivered the agent might have 
made the purchase on the 7th, and resold on the 8th, 
and thus realized a profit on the speculation. Even if 
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the company were the vendor of the wheat, the plain- 
tiffs could not recover this loss of profits on a re-sale. 
That question was expressly so decided in Williams v. 
Reynolds, 118 Eng. C. L. 493; and we consider that asa 
strong authority adverse to the claim of the plaintiffs. 
That was an action on a contract for the sale of cotton 
by the defendants to the plaintiff, at the price of 163¢d. 
per Ib., to be delivered in the month of August. The 
plaintiff contracted to sell the same quality of cotton to 
be delivered inthe month of August, at 198d. per Ib. 
The defendants failed to deliver the cotton sold by them 
and the plaintiff was consequently incapacitated from 
performing his sub-contract, for the sale at a higher 
price. He claimed damages for a breach of the contract 
by the defendants, including the loss of profit which he 
would have realized on the re-sale. But the court held 
that the proper measure of damages was the difference 
between the contract price (163{d. lb.) and the price 
(1814d. lb.) on the last day of delivery, and that the 
plaintiff was not entitled to recover damages for the 
loss of profit on his sub-contract. Such damage, 
the judges in that case say, do not naturally flow from 
the breach of the contract to deliver; nor is it such as 
must be deemed within the contemplation of the par- 
ties at the time the contract was entered into, in case 
of a breach of it. The case of Hadley v. Baxendale, 9 
Exch. 341, is cited as laying down the true rule: a case 
which this court referred to with approbation in Shep- 
ard v. Milwaukee Gas Light Co.,15 Wis. 218. In the 
Shepard case, Mr. Justice Paine refers to a class of cases 
where parties contract for articles with reference to use 
or sale on some particular occasion, and when, by rea- 
son of want of time, or their situation with reference 
to the market, they are unable to supply themselves for 
that occasion, in case of failure to deliver, where the 
difference between the contract price and market price 
at the time when they ought to have been delivered, 
does not completely indemnify the injured party. See 
Richardson v. Chynowith, 26 Wis. 656. But the general 
rule is, where the action is brought by the vendee for 
a failure to deliver, the difference between the price 
agreed to be paid and the market price of the article on 
the day delivery should have been made on the con- 
tract. Havemyer v. Cunningham, 35 Barb. 515; Ham- 
ilton v. Ganyard, 34 id. 204. Now, applying the rule laid 
down in Williams v. Reynolds and Hadley v. Baxendale, 
how can it be said that the loss of profit upon a contract 
which the agent of the plaintiffs might possibly have 
entered into, but which he never did, naturally resulted 
from a failure to deliver the message; or could reason- 
ably be supposed to be within the contemplation of the 
parties as a result of such failure when the dispatch 
was left with the company to be sent on its line. If 
the agent had received the dispatch, so as to make the 
purchase on the 7th, what presumption is there that he 
would have resold at a profit? None whatever. ‘Selling 
at a profit is not the natural result of buying with an 
intention to resell.’ Shee, J., Williams v. Reynolds. 
For ‘that depends on circumstances altogether out of 
the ordinary course of things.’ And, therefore, if we 
presume that the agent would have made the purchase 
according to the order if the dispatch had been deliv- 
ered, we cannot presume that he would have sold the 
next day so as to realize a profit. The breach of the 
contract complained of is the failure to deliver the 
message, and the recovery should be limited to an in- 
demnification of the plaintiffs for actual loss sustained. 
Profits upon a contract never made are quite too remote 
and uncertain to be taken into consideration. Norcan 





it be said that the ‘parties may fairly be swpposed to 
have contemplated’ such profits as are claimed in the 
damages which might result from the failure to deliver 
the dispatch. Since this opinion was prepared, 
my attention has been called to the decision of the 
Court of Appeals of New York, in Baker v. Drake (pub- 
lished in the ALBANY LAW JOURNAL, Nov. 29, 1873), 
which in its general reasoning supports the result 
reached in this case. It is apparent that in this case 
there was a technical breach of contract on the part of 
the company, for which the plaintiffs were entitled to 
recover nominal damages. But this would be the ex- 
tent of the recovery. A judgment for nominal dam- 
ages would not have carried costs, because the action 
might have been brought in a justice’s court. The dis- 
patch was to be paid for on delivery in Milwaukee, but 
as it was never delivered, the plaintiffs were at no ex- 
pense for its transmission. And while the county court 
was wrong in not rendering judgment for the plaintiffs 
for nominal damages, yet in a case like the present 
this constitutes no ground for a reversal of the judg- 
ment. This point was so ruled in Lanbenheimer v. 
Mann, 19 Wis. 519, and the doctrine of that case was 
approved in Easton v. Lyman, 30 Wis. 41, and in Jones 
v. King, decided at this term. According to this rule, 
laid down and approved in these decisions, the judg- 
ment in the present case must be affirmed.” ; 

In Redpath v. Western Union Telegraph Company, 1 
Monthly West. Jurist, 371, the Supreme Court of Mas- 
sachusetts considered the liability of telegraph com- 
panies in relation to unrepeated messages. The opin- 
ion was delivered by Chapman, Ch. J., who said: 

The plaintiffs sent over defendants’ line, June 23, 
1872, a message directed to “Hon, William Par- 
sons care H. B. Hassier, Owego, N. Y.”’ It was writ- 
ten on the usual blanks furnished by the defendants, a 
copy of the heading of which is as follows: ** The 
Western Union Telegraph Company. All messages 
taken by this company subject to the following terms: 
To guard against mistakes, the sender of a message 
should order it repeated, that is, telegraphed back to 
the originating office. For repeating, one-half the 
regular rate is charged in addition. And it is agreed 
between the sender of the following message, and the 
company, that said company shall not be liable for 
mistakes or delays in the transmission or delivery, or 
for non-delivery, of any unrepeated message, beyond 
the amount received for sending the same. Not for 
mistakes or delays in the transmission or delivery, or 
for non-delivery, of any repeated message beyond fifty 
times the sum received for sending the same, unless 
specially insured. Not in any case for delays arising 
from unavoidable interruption in the working of their 
lines, or for errors in cipher or obscure messages. 
And the company is hereby made the agents of the 
sender, without liability, to forward any messages 
over the line of any other company, when necessary 
to reach its destination. Correctness in the transmis- 
sion of messages to any point on the line of this com- 
pany can be insured by contract in writing, stating 
agreed amount of risk, and payment of premium 
thereon, at the following rates, in addition to the usual 
charge for repeated messages, viz.: one per cent for 
any distance not exceeding 1,000 miles, and two per 
cent for any greater distance. No employee of this 
company is authorized to vary the foregoing. The 
company will not be liable for damages in any case 
where the claim is not presented in writing within 
sixty days after sending the message. OU. H. Palmer, 
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Secretary; (‘Thos. J. Eckert, General Superintendent, 
New York;) William Orton, President.” 

In aseparate line immediately above the blank for 
the message, the following is printed: ‘Send the fol- 
lowing message subject to the above terms, which are 

to.” 

The plaintiffs did not ask to have the message re- 
peated, which it is agreed would have tended to pre- 
vent the error hereafter stated, or to have its correct- 
ness insured, and did not pay any extra charge for 
having the message repeated or insured. Nordid they 
give the defendant any information other than that 
contained in the message. The dispatch was not sent 
to Owego, N. Y., but to Oswego, N. Y., and Mr. Par- 
sons failed to receive the information given in it. 
This action is brought to recover damages for the fail- 
ure to send it correctly. It is immaterial whether the 
plaintiffs or their agent read the printed document or 
not. Grace v. Adams, 100 Mass. 505. It is sufficient that 
they assented in writing to its terms, and paid for the 
sending of a message not insured. The question here 
is, whether the defendants are liable for the errors not- 
withstanding the agreement. The case of Ellis v. 
American Telegraph Co., 13 Allen, 226, was quite sim- 
ilar to this. The message was sent, subject to condi- 
tions similar to those here stated, and no extra fees 
were paid for repeating it. It was a direction to send 
ten men one hundred and twenty-five dollars, ‘‘ the 
error was in stating the sum, one hundred and seventy- 
five dollars.” And the arguments for the plaintiffs 
were similar to those urged for the plaintiffs here. 
The jury in the court below were instructed that, not- 
withstanding the terms and conditions set forth, the 
defendants were bound to make use of ordinary care, 
attention and skill, and were liable to damages arising 
from inattention or carelessness in such transmission, 
either to the sender or to the receiver, according to 
their respective interests in the message; and that the 
error in the message was prima facie evidence of a 
want of ordinary care, attention and skill, on the part 
of the defendants. A verdict was rendered for the 
plaintiff, which the court set aside, on the ground that 
the ruling was erroneous. It was held that the liabil- 
ity of the telegraph company was not like that of a 
common carrier; and the distinction and the reasons 
of it are stated; and that the printed conditions limit- 
ing their liability were reasonable and valid. The error 
in that case was of the same nature with the error in 
this case, and did not arise from the state of the atmos- 
phere, or the imperfection of instruments. In the 
statement of facts in this case, there is nothing from 
which it can be inferred that the defendants were guil- 
ty of fraud or gross negligence; or, that the error was 
of such a character that the company could not legal- 
ly contract for their own protection against liability 
for it, on such terms as the printed conditions con- 
tain. 

The case referred to substantially settles this case; 
but that case does not standalone. In MacAndrew v. 
Electric Telegraph Co.,17 C. B. 3, the message was sent 
subject to the condition that ‘“‘this company will not 
be responsible for mistakes in the transmission of un- 
repeated messages, from whatever cause they may 
arise.’’ In the transmission of the message which was 
unrepeated ‘Southampton’? was substituted for 
“Haull.”’ This was a similar mistake to that made here, 
and the message went to the wrong town. But the 
court held that the condition was a reasonable one, 
and afforded an answer to the action of damages. ‘I'he 





same principle is sustained in other cases, Camp v. 
Western Union Telegraph Co., 1 Mete. (Ky.) 165; Breese 
v. United States Telegraph Co., 45 Barb. 274, which was 
sustained in the Court of Appeals; Mann v. Western 
Union Telegraph Co., 37 Mo. 472. These and other 
cases, generally sustaining the same doctrine, but some 
of them dissenting from it in some particulars, and 
most of them considering the question fully, are found 
collected in Allen’s Telegraph Cases. 

It seems to us, that one who elects to save the small 
sum charged for a more extended liability, cannot 
reasonably claim the benefit of it in a business where 
careful operators are so liable to make mistakes, and 
that this principle applies to every stage of dealing 
with the message. Judgment for the defendant. 

— +e ———— 
COURT OF APPEALS ABSTRACT. 
CONTRACT. 

1. Defendant leased to plaintiff a saw-mill for the 
term of three years, subject to the contingency of a 
sale of the property, in which case the parties agreed ~ 
that, upon a sale of the premises, defendant could ter- 
minate the lease upon giving plaintiff notice, that the 
latter should have two months’ notice to “‘ saw out,” 
and if any logs remained over, then he should have the 
privilege to continue in possession (at the option of 
defendant) at the same rent until the logs on hand are 
sawed, or should be allowed the extra expense of re- 
moving and sawing the logs at another mill. The 
premises were sold, and defendant gave the required 
notice. It appeared from the evidence that the mill 
yard could not contain more than enough logs to sup- 
ply the mill for one or two weeks. That plaintiff had 
purchased, in the usual course of business, before 
notice of the sale, a large quantity of logs to be sawed 
at the mill; the logs were on their way or got out 
ready for transportation, but had not been sent on for 
want of storage room. The mill, after the notice, was 
run steadily night and day; a portion of the time, 
however, was spent in sawing logs purchased and de- 
livered since the notice of sale. At the end of two 
months after the notice plaintiff had on hand 160,000 
feet of logs, purchased prior to the notice, and he 
brought this action to recover the extra cost of re- 
moving and sawing these at another mill. Held, that 
the words “‘logs on hand” meant those bought and 
provided in the regular course of business, not simply 
those in the mill yard; that plaintiff was bound to use 
due diligence in ‘‘sawing out,’’ and in case of neglect 
or use of the mill for another purpose, he could not be 
allowed for removing and sawing at another mill such 
logs as, with the use of due diligence, could have 
been sawed, but he was not precluded from recovering 
the extra expense upon those which would necessarily 
have remained over; that it was not a condition pre- 
cedent that the full force of the mill should be em- 
ployed to “‘saw out’’ the logs on hand. 

Also held, that the fact that plaintiff had agreed to 
divide the profits did not affect defendant's liability; 
that if plaintiff had a partner, who was a necessary 
party, the objection not having been taken by answer 
was not available. 

Also held, that the minutes of a former trial, kept 
by an attorney since deceased, are not competent 
evidence although it appeared that such attorney 
kept minutes during the entire trial, and that the min- 
utes offered according to the recollection of a witness 
present appear to be of the entire trial Crouch y. Par- 
ker. Opinion by Rapallo, J. 
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2. This was an action brought to recover damages for 
the alleged breach of a contract in the sale of a quan- 
tity of jute, ‘to arrive from London per ship Robena.”’ 
S., plaintiffs’ agent, made the contract for them. Only 
a portion of the jute arrived upon the Robena, the 
balance was shipped by another vessel which did not 
arrive until a month later than the Robena. A short 
time after the arrival of the Robena and the unloading 
of the jute, it was examined by the defendants, and 
they declined to accept it on the ground that it was 
inferior in quality to that called for by the contract, 
and they thereupon notified 8., plaintiffs’ agent. 
The case was tried before a referee, who found that 
the quality conformed to the contract. One of the 
plaintiffs testified, and the referee found that S. was 
only agent for the sale and not for the delivery of the 
jute. There was evidence given, and the referee 
found, that when defendants gave the notice to S. they 
did not know but that the whole quantity had drrived 
by the Robena. Held, that in order to recover it was 
necessary for plaintiffs to show ability and willingness 
to perform the entire contract, and an offer so to do, 
or a waiver of such performance; that the evidence 
showed an inability to perform, and failed to show a 
waiver, as what defendants said to S., after he had 
ceased to be plaintiffs’ agent, did not affect the rights 
and duties of the latter, and as defendants could not 
be held to have waived a point of which they were 
then ignorant. 

On cross-examination by defendants’ counsel 8. 
testified that he told one of the defendants that the 
plaintiffs could not deliver all the jute. Oneof the de- 
fendants was permitted to testify under objection that 
8S. did not tellhimso. Held, no error; that in answer to 
the position that by their refusal to accept upon 
another ground, they had waived an entire perform- 
ance, it was important for defendants to show that 
they were ignorant of this inability, and so they were 
not bound by the testimony of S8., although given on 
cross-examination, but were entitled to show the fact 
to be different from what he testified to. Newbury et al. 
v. Furnival et al. Opinion by Grover, J. 

MECHANIC’S LIEN. 

1. This was a proceeding to enforce a mechanic’s 
lien, under chapter 500, Laws of 1863, upon premises 
situated in New York city, and owned by defendant 
S. In 1870 H. entered into a contract with S. to fur- 
nish the materials and do the mason work on four 
buildings on the said premises. H. contracted with 
M. and his two partners, composing the firm of M., K. 
& D., to furnish the brown stone for $5,800, $3,000 to be 
paid when the fronts were up and the balance when 
the stone work was completed. After the fronts were 
up, M.’s partners absconded and the contract was 
abandoned. H.,S. and M. arranged that H. should 
draw on 8S. in favor of M. for $2,755, the balance of the 
$5,800 unpaid, payable when the stone work was com- 
pleted. On the same day H. accepted the draft, and 
M. therefore resumed and completed the contract on 
January 12, 1872, and filed notice of lien on that day 
for $1,349, the balance unpaid upon the draft. The 
notice, after properly stating the claimant’s residence, 
stated that he had a claim for $1,349 against H., and 
after stating for what work and materials, added that 
the stone was furnished cut and set, pursuant to the 
agreements, written and by parol, between H., 8. and 
M., and then named the owner and described the prem- 
ises. The referee before whom the matter was tried 
allowed M.'s claim, and directed a personal judgment 





against 8., the owner. S. appealed, and the judgment 
was reversed by the General Term on the following 
grounds: Ist. That a personal judgment was improper 
upon a claim stated in the notice to be against the 
contractor. 2d. That M. did not acquire any valid 
lien, as the claim was due to him jointly with two 
others. Held, that the balance claimed was not under 
the original contract with the firm, nor was any part 
of it earned under that contract, for the amount due 
when it was abandoned had been overpaid; that, as 
by the subsequent arrangement M. assumed individu- 
ally the completion of the contract, his partners had 
no claim for the money earned under it, and were in 
no way interested, and the undertaking between 8. 
and H. to pay M. individually was absolute, and the 
notice filed described the claim with substantial accu- 
racy, it was a claim against H., in one sense, as he was 
the immediate debtor to M., and but for the accept- 
ance of the draft would have been the principal, and 
the subsequent part of the notice relieved the state- 
ment from all uncertainty, if any; but if there wasa 
mistake in naming the debtor, not clearly explained in 
other parts of the notice, it was cured by the second 
section of said act, which provides that no variance in 
that respect shall impair or affect the rights of a claim- 
ant. 

Also held, that the personal judgment was proper 
because by the acceptance the debt became that of the 
owner as well as contractor, and the work was done 
and material furnished upon the credit of both. Hub- 
bell v. Schreyer et al. Opinion by Allen, J. 

2. This action was brought to foreclose a mechanic’s 
lien upon property in the city of New York. The 
premises were deeded to the defendant December 10, 
1870, prior to that time she had held the premises 
under a contract for the purchase thereof. Defend- 
ant’s counsel claimed that the premises were not sub- 
ject to a lien for work and materials supplied defend- 
ant prior to the date of the deed. Held, that within 
the principle of the case of Rollin v. Cross, 45 N. Y. 
766, after the execution of the contract of sale alien 
for work and materials furnished was acquired. 

Defendant’s counsel asked, upon the trial, to amend 
the answer by setting up new defenses; this motion was 
denied. Held, that the provision of the mechanic’s 
lien law for the city of New York (85, chapter 500, 
Laws 1863) making matters of form amendable at all 
times, does not require the court to amend, as a mat- 
ter of course, the pleadings upon the trial of an action 
to foreclose a lien under such act, but it is within its 
discretion, and is not an abuse thereof to refuse an 
amendment which introduces an entirely new cause of 
action or defense. 

The lien expired before the coming in of the referee’s 
report; this fact was found by him, and he directed 
judgment for the amount found due against defend- 
ant personally. Defendant’s counsel claimed here 
that such a judgment was unauthorized. Held, that 
the court did not lose its jurisdiction because of the 
expiration of the lien before judgment, but it may 
proceed upon the merits and give a personal judgment 
against defendant. McGraw v. Godfrey. Opinion by 
Folger, J. 

MINING STOCK. 

This action was brought to recover for certain shares 
of defendant’s stock, alleged to have been converted 
by it. The defendant was a corporation, organized 
under a statute of the State of Vermont. Its shares 
were issued as full paid. D. became the owner by pur- 
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chase and transfer of eight hundred of its shares, and 
G. of five hundred. While they owned them, and the 
shares stood in their names on the books, the stock- 
holders held a meeting in New York city, at which 
neither D. or G. were present or represented. An 
amendment to the by-laws was adopted at that meet- 
ing, which authorized the directors to assess the stock 
to pay debts and furnish means to carry on the com- 
pany, and empowered the treasurer to sell the shares 
of any stockholder refusing or neglecting to pay the 
assessment. At a subsequent meeting of the direct- 
ors in February, 1867, in New York city, an assessment 
of three cents on a share was made, payable on or be- 
fore March 5th. On March 26th the company sold 
G.’s shares at auction, and D.’s on June 25th, and it 
issued new certificates to the purchasers. There was 
evidence tending to show that G. and D. were notified 
of the stockholders’ meeting and the assessment. 
They did not pay the assessment, and it does not ap- 
pear that they took any steps to assert their right to the 
stock. It appeared that D. received notice of the as- 
sessment, but not considering the stock of any value 
paid no attention to it. In 1863 G. died, and his ad- 
ministrators were advised of the sale. In 1867 plaintiff 
purchased D. and G.’s shares and received assignments 
of the certificates. He requested defendant to trans- 
fer the shares to his own name upon its books, and 
defendant refused, claiming that the stock was for- 
feited. The judge submitted the case to the jury sub- 
stantially upon tle proposition that if D. and G. knew 
of the action at the stockholders’ meeting, and of the 
assessment, and assented to it or acquiesced in it fora 
long period of time without objection and neglected 
to pay, plaintiff was not entitled to recover. That the 
great lapse of time was an element to be considered on 
the question of assent or acquiescence. Held, error; 
that under the circumstances the mere neglect to take 
affirmative action for atime short of that prescribed 
by the statute of limitations could not affect the rights 
of the parties; that the sale of the stock being invalid, 
acause of action then arose, and delay in enforcing 
redress, except as it refers to the statute of limita- 
tions, was immaterial, that there was no distinction 
between defendant’s tort and any other wrongful con- 
version of property. 

Also held, that as neither stockholders nor directors 
could do a corporate act out of the jurisdiction creat- 
ing the corporation which could bind those not parti- 
cipating in it, neither of the meetings in New York 
ex propria vigore bound D. or G. or imposed any obli- 
gations upon them, even conceding that the corpora- 
tion had power to enforce further assessments on full 
paid stock. Armsby v. Vermont Copper Mining Co. 
Opinion by Johnson, J. 

MORTGAGE. 

This action was brought to recover possession of a 
stock of goods, on which plaintiff had a chattel mort- 
gage. Defendant, who was the administrator of the 
mortgagor, defended on the ground that the mortgage 
was fraudulent and void as to creditors. The mort- 
gage contained this clause: ‘This mortgage is to be 
a continuing lien and security upon stock or goods to 
be hereafter brought into the store.’’ There was no 
authority reserved to the mortgagor to sell or deal 
with the stock while in his possession. The case was 
tried before a referee who found that such an arrange- 
ment bad been made, and that plaintiff had no actual 
knowledge of any sales, that the mortgage was given 
in good faith to secure plaintiff’s debt, and without 





intent to hinder, delay or defraud creditors, Held, 
that the clause in the mortgage did not render it 
fraudulent. 

Also held, that it was proper to reject defend- 
ant’s offer to prove statements and advice given 
to plaintiff’s agent by the attorney employed by the 
mortgagor, and such agent to draw the mortgage, at 
the time of its execution, in reference thereto, as they 
were privileged communications between an attorney 
and his client. Yates et al. v. Olmsted. Opinion by 
Rapallo, J. 

NAVIGABLE WATERS. 

This action was brought to restrain L., defendant’s 
intestate, who was a riparian owner of lands upon 
Rondout creek, from erecting a wharf. L. had a patent 
from the State, granting him the lands under water 
upon which the wharf was being built. He was about to 
engage in the manufacture and shipment to market of 
lime and cement, upon and from his land, and was 
building the wharf for the purposes of that business. 
The tide ebbs and flows in this stream, and it is navi- 
gable for vessels of light draught for about two miles. 
Plaintiffs were engaged in navigating the stream in the 
course of their business as common carriers and in 
transporting coal. At the lower end of the proposed 
wharf, the middle of the stream is 690 feet wide, and 
at the upper end 900 feet. The actual channel is about 
150 feet wide. The only obstruction to navigation to 
plaintiffs’ injury was to the movement of flotillas of 
canal boats, arranged three or four abreast, towed by 
tugs, which sometimes occupied nearly the whole width 
of the stream. Held, that a State has jurisdiction over 
the waters of navigable streams within its boundaries, 
and may authorize the erection of wharves not extend- 
ing below low-water mark, and which do not so ma- 
terially obstruct navigation as to become a nuisance. 
Obstructions made in aid of commerce, which do not 
materially injure free navigation, are not nuisances. 

Also held, that to justify an injunction restraining 
an erection in aid of commerce, it must appear that 
it is an obstruction so material as to be a nuisance. 

Also held,that the right of passage in navigable streams 
is subordinate to and is controlled by the claims of trade 
and commerce, and the question which determines the 
legality of an erection in aid of commerce, which is 
claimed to be an obstruction, is whether the benefit to 
commerce arising therefrom is greater than the injury 
resulting to navigation. This is a question of fact for 
the jury. Prest, etc., D. & H. Canal Co. v. Lawrence, 
adm’r, etc. Affirmed on opinion of Robinson, J., in 
court below. 

NEGLIGENCE. 

This action was brought to recover damages for the 
death of P., plaintiff's intestate, alleged to have been 
caused by defendant’s negligence. It appeared that P. 
was an engineer in defendant’s employ, that in conse- 
quence of a misplaced switch his engine ran off the 
track, and he was killed. A train had passed safely 
over the switch about a half hour previous. After the 
accident, on examination, it was discovered that the 
lever or upright was locked and stood perpendicularly, 
indicating that the switch was all right, but the bolt 
connecting the lever with the horizontal bar had been 
removed, and the switch rails thrown out of place. 
The switch was what is called a common switch, a 
patent switch had been at this place formerly, over 
which, when misplaced, a train can pass safely, but as 
the grade was descending and acar standing thereon 
had prior to the change got started and run over the 
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patent switch on to the main track, and nearly collided 
with a train, and thereupon defendant’s track master 
changed the switches. He testified that P. complained 
to him of the patent switch, insisting that it was un- 
safe in that locality, and that it was changed at his 
request. This testimony was not disputed. Plaintiff 
was nonsuited. The principal point urged in this court 
was that the question as to whether the patent switch 
was removed at the request of P. should have been sub- 
mitted to the jury. There was no specific request 
made to submit it on the trial. Held, that the evidence 
being wholly uncontroverted by circumstances or other- 
wise, and no question having been raised thereon at 
the trial, it was not error not to submit this question 
to the jury; that independently of this question there 
appeared to have been sufficient reasons for changing 
the switch, and there was not evidence that would 
justify a jury in finding such negligence on the part of 
defendant as would sustain an action by an employee 
against his employer, and the nonsuit was therefore 
proper. Piper, adm’r, etc., v. N. Y. C. & H.R. R. Co. 
Opinion by Rapallo, J. 
—++—_—_. 
BENCH AND BAR IN FRANCE. 


The London Daily News contains the following on 
the bench and bar in France: 

The French law courts have just been re-opened 
after the long vacation. In Paris the six score or so of 
judges who constitute the Court of Cassation, the 
eight Chambers of First Instance (civil and criminal), 
the Court of Audits and the Tribunal of Commerce, 
have trooped together to attend mass in the chapel of 
the Holy Spirit, robed all of them in scarlet or black and 
attended by an imposing crowd of public prosecutors. 
The procession would be a picturesque one if the 
judges in the higher courts took care that their scarlet 
and ermine should be new and their velvet mortar 
caps clean; but there seems to bea tradition in the 
French Magistrature Assise that robes and caps should 
last a life-time; whence the scarlet gowns are mostly 
faded to that hue of cranberry mash known to the 
fox hunters who glory in old pinks; the crimson silk 
sashes shine with grease, the ermine tippets, lappets 
and fringes are mangy, and the velvet caps trimmed 
with gold lace, grown white with age, present a beg- 
garly appearance, calculated to make the Parisian 
looker-on hold the justice of his country cheap. The 
Magistrature Debout, consisting of the three Procura- 
tors-General of Cassation, of the Court of Audit and 
of the Court of Paris, with their five or six dozen 
Deputy Procurators, cut a rather better figure, being 
most of them in black, and comelier men, with proud 
looks and finer prospects before them. Itis from their 
ranks that are always drawn the Ministers of Justice, 
the majority of the Council of State, numerous sena- 
tors, when there happens to be a Senate, and plenty 
of official deputies in all times. They look down upon 
the judges, for the members of the bench come in for 
none of the above prizes, and do not even get the best 
prizes in their own magistracy, seeing that the chief 
justiceships of Cassation, of Audit and of the princi- 
pal high courts are almost always bestowed on “‘ Pro- 
curators.’’ It isa scandal that this should be so, say 
the judges; but then the Procurators have ways of 
urging their claims upon government which judges 
have not. In the event of political or press trials, a 
Procurator corresponds direct- with the Minister of 
Justice to know with what degree of severity he is to 





prosecute; he learns from the minister what sentence 
the government would like to see inflicted; he whis- 
pers this sentence beforehand to the presiding judge; 
and in court, ensconced in his pulpit, which towers 
higher than the bench, it is easy to see that he regards 
himself as the master of all present, and one whose 
orders should be obeyed. It is very seldom indeed 
that judges in delivering sentence do not adopt word 
for word the requisitory of the Procurator, doing so 
in the conventional formule, La cour, adoptant les con- 
clusions de M. le Procureur, etc. When judges deliver 
sentence on grounds other than those urged by the 
Procurator, it is that they wish to snub that official; 
but they generally prefer to indulge such malice in 
civil suits, wherein no politics are mixed up. 

French judgesbips are in a manner hereditary, as they 
were in the pre-revolutionary days of the noblesse de 
robe, who bought their offices, as notaries and avoués 
do still, and passed them down as heirlooms. The 
eldest son of a judge almost invariably becomes a 
judge, marries the daughter of a judge, and inherits 
the conservative opinions and prejudices, and the 
magisterial stiffness of his own father and his wife’s. 
The few interlopers who get appointed to the bench 
are mostly young men who see no chance of distin- 
guishing themselves at the bar—to understand which 
it is as well to examine what careers lie open toa 
French barrister. A Frenchman becomes an advocate 
after a three years’ course of legal studies consisting 
mostly of fees, and chequered by two examinations 
very easy to pass when the youth has learned his two 
codes with common diligence. Once passed, the aspi- 
rant advocate has his name inscribed on the tableau of 
the Paris Bar, or on that of one of the twenty-four high 
provincial courts, his choice in this respect being guided 
by his own fancy or presumed interests. He does not 
at ouce begin to practice, even if briefs are offered to 
him. For atwelvemonth he remains avocat stagiaire, 
or pupil, and occasionally private mock trials are held, 
at which, in the presence of the elders of the order, he 
trains himself to speak and receive hints about the 
pitch of his voice and manner of delivery. After this 
he very soon gets his first brief by being ordered, ex 
officio, to defend some prisoner too poor to pay fora 
counsel, and from this time his professional success 
depends greatly on his own merits. If a young advo- 
cate show ability, it is never long before the Procura- 
tor-General tries to allure him into Magistrateur 
Debout by the promise of a deputy procuratorship, 
which promise, however, implies the necessity of the 
advocate’s becoming thenceforth a conservative, i. e., 
a staunch adherent to all anti-Republican govern- 
ments. If the young barrister consents to this, he rises 
in time from a deputyship at £120 a year, to a full Pro- 
curatorship at from £200 to £600, according to the lo- 
cality, and by dint of incessant zeal to please the Min- 
ister of Justice, by exhibiting ferocity toward journal- 
ists, implacable vindictiveness toward Liberals, and by 
keeping the while a keen eye on all the chances of pro- 
motion, he sees the day arrive when he can branch off 
into politics, and, as a reward of faithful party service, 
claim one of the big prizes above enumerated. It may 
be remarked, by the way, that French judicial salaries 
are in all cases absurdly small. The highest Chief 
Justice in the land, who presides over the Court of 
Cassation, gets only £1200 a year, and the highest Pro- 
ecurator-General £1000; but the latter official has this 
advantage over the former, that he can quadruple his 
income by giving opinious on briefs. -If a barrister re- 
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fuse to accept service under government, it may gen- 
erally be inferred that he is a liberal, and will be heard 
of as a place holder or place hunter at the first revolu- 
tion. If he be eloquent in a small way he will make him- 
self a snug practice in a country town —that is, either 
in one of the twenty-four high court cities, or in one 
of the eighty boroughs where tribunals of first instance 
are established; he will get himself elected town coun- 
cillor; by and by councillor-general, and, if his luck 
favors, force his way into the legislature at last, as an 
opposition member. The least that can then befall 
him is to be treated to a prefectship, procuratorship, or 
to some smaller government post, when his party come 
into office; and here it may be noted that many French 
barristers of the second-rate sort, who were republi- 
cans before obtaining high preferment, become zealous 
conservatives afterward, so as not to lose the same. If 
now a barrister possess eloquence of a high order he 
seldom remains loug in a second-class town, but joins 
the Bar of Marseilles, Lyons, or Paris, in which case 
his election to the legislature is certain, and he is pretty 
sure to find himself in time a member of a provisional 
government, minister, ambassador, receiver-general, 
or prefect of a large city. The number of barristers 
who are content with professional emoluments and 
honors, and never meddle with politics, is extremely 
small; but a few of them exist, holding large practices. 
The ambition of these gentlemen is to be elected mem- 
bers of the disciplinary council of their order, and 
after that batonnier, an office of two years’ tenure, 
which places the titulant for the time being at the 
head of his profession. The functions of the disci- 
plinary council and batonnier are akin to those 
of the benchers in an English inn, but their manner 
of exercising these functions are somewhat different. 
Thus a council would never disbar an advocate for 
insolence toward a judge, the judge being himself em- 
powered to punish in such cases by suspending his 
insulter for any term not exceeding two years, e. g., 
M. Emile Ollivier, who was once suspended for six 
months for accusing the bench of corruption. On the 
other hand a council would straightway knock off the 
rolls any barrister who accepted a retaining fee from 
one side and then gave his services to the other, or a 
barrister who, after pocketing his retainer, failed to 
appear for his client without having a good excuse to 
urge. The result of this is that legal incomes never 
rise in France to such grand proportions as in Eng- 
land. M. Lachaud, who possesses the largest practice 
at the French bar, earns £4,000 a year; MM. Allon, 
Faure and Nicolay, who come next after him, and 
hold almost a monopoly of intricate cases in the civil 
courts, make from 60,000 francs to 80,000 francs a year; 
and among other barristers reputed professionally suc- 
cessful, incomes average from £1,000 to £2,000 a year. 
So much for the bar; now for the bench. We have 
said that if a Frenchman does not become a judge 
hereditarily, he is usually driven to the bench from 
inability to make his way as a barrister; but owing to 
the wondrous self-confidence of Frenchmen, advocates 
in France take a longer time than the natives of any 
‘other country in finding out that there is not the stuff 
of success in them. However, if a barrister be shy, 
the process is expedited. A young man of retiring 
and studious mood, with no aptitudes for place-hunt- 
ing, or the role of demagogue —no inclination for 
newspaper work, and neither means nor laziness 
enough to support the ease of brieflessness, applies for 
a judgeship at about the age of twenty-five, and has 











little difficulty in obtaining an assessorship of first 
instance at a salary of £160. From that hour till the 
date of his superannuation at the age of seventy there 
is no reason why he should ever do a stroke of real 
work or have an opportunity for distinguishing him- 
self. As every trial takes place before three judges at 
the least, and in some civil causes before five and 
seven (there is no jury in civil causes), and as, more- 
over, all the work of questioning defendants and wit- 
nesses, summing up, and delivering judgment, is per- 
formed by the presiding judge, the assessors have 
nothing to do but to lounge by and listen; and it may 
very well happen that an assessor should sit for forty 
years on the bench without once being able to prove 
his talents. An assessor’s chance comes when the presi- 
dent falls ill; and if such illness occur at the time of 
a political trial, it is not rare to see hia substitute seize 
the blessed occasion violently by the forelock and 
break out into a fit of Conservative declamation and 
browbeating, which draws on him the immediate and 
benevolent attention of the authorities. It was by an 
occasion of this sort that the Scroggs of the second 
empire, the notorious Delesvaux, who committed 
suicide after the 4th Sept., rose at one bound from 
a small assessorship to the presidency of the Sixth 
Chamber (the ‘‘ Journalist's Chamber’’), in Paris; and 
how can we wonder that with such examples the belief 
in the corruptibility of the French bench should be 
universal? In the ordinary course, an assessor of first 
instance would become by seniority an assessor in a 
Superior Court, and eventually (that is, toward sixty) 
a councillor or assessor in the high civil courts, at a 
salary of £400, and there he would stop; but the favor 
of any person of influence can hoist him up the ladder 
at a surprising rate, get him decorated, and land him 
into a chief-justiceship before his hair is grey; whilst, 
on the other hand, the enmity of a placeman would 
get him, if not dismissed (judges are supposed to be 
irremovable), at least transferred to an inferior court 
on terms which would amount to degradation and 
force him to resign. Of course the state of things is 
not such that any one would venture to bribe a French 
judge by leaving a bundle of notes on his table, but 
we may guess at the arts employed by rich suitors, not 
merely in political, but in private causes, to circum- 
vent the wives of judges; and many a small assessor 
might explain his rise by saying somewhat differently 
from Adam: “The woman tempted me, and—I got 
promotion.’’ There will be no chance of purifying the 
French bench, and winning for it the confidence of 
the public, till the liberal reform is adopted of reduc- 
ing by three-fourths the existing number of French 
judges, increasing fourfold the salaries of the remain- 
der, allowing the whole body of judges to elect the 
chief justices, and, finally, instituting juries for civil 
causes. Till all this is done, the most that any cham- 
pion of the French system will be able to say is, that 
the judicial flock perhaps contains as many white 
sheep as black ones. 


a 


At the Middlesex sessions, England, on the 26th in- 
stant, the following motion was put and carried unan- 
imously: ** That in the opinion of the magistrates of 
Middlesex, in Quarter Sessions assembled, the appoint- 
ment by the Crown of a public prosecutor in England 
and Wales will tend to promote the interests and the 
furtherance of the ends of justice throughout the 
kingdom.” 
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BOOK NOTICES. 


The Law of Negligence. By Francis Wharton, LL. D. Phil- 
adelphia: Kay & Brother, 1874. 

The legal profession is not so well supplied with 
works on the law of negligence but that there is room 
for this treatise of Dr. Wharton. It is true we have 
treatises on the subject of negligence by Mr. Saunders, 
Mr. Campbell and Messrs. Shearman & Redfield; but 
these do not exhaust the subject, and there is a broad 
field which they do not occupy fully—the field of specu- 
lative inquiry and theoretical analysis. The topics 
which Dr. Wharton has heretofore chosen for his investi- 
gations show him to be inclined to the liberal and spec- 
ulative aspects of jurisprudence. The Conflict of Laws, 
Criminal Law, and Medical Jurisprudence, to each of 
which he has contributed a valuable and exhaustive 
treatise, are branches of law which call for something 
more than the examination of adjudged cases and the 
deduction of rules. In an adequate treatment of such 
subjects there is demanded a speculative and discurs- 
ive talent which is as rare as itis essential. All of 
Dr. ‘Wharton's works display not only great learning 
and research, but great breadth and liberality. They 
are replete with philosophical disquisition as well as 
well-digested information. In the present work the 
author has had an opportunity to evolve much of that 
discursive talent with which he is so well supplied. 
There is a subtlety almost metaphysical about the sub- 
ject of negligence; there is a constant recurrence to 
the mental attitude of him who is charged with negli- 
gence. And the distinctions which have been made in 
this department of jurisprudence are exceedingly nice. 
A work on such a subject from the pen of Dr. Whar- 
ton needs no favorable criticism to help it along. 
Although it isa work ona subject which the author 
has never before discussed as an entirety, it acquires a 
sort of vis viva from the other treatises with which he 
has favored the profession; and would run itself into 
popularity without any recommendations from the 
reviewer. We feel, therefore, that no praise is essential 
from us, and that little need be said to render the suc- 
cess of the present treatise assured. But we cannot for- 
bear, here, after giving Dr. Wharton this high compli- 
ment, and after declaring that his treatise on the ‘“‘ Law 
of Negligence”’ is chock full of food for reflection and 
wine for invigoration; also saying that it bristles with 
points for criticism. When he discusses the important 
topic of ‘degrees of negligence,’ the author is doubt- 
less conscious that he treads on debatable ground. 
The position of Dr. Wharton, in respect to degrees of 
negligence, is this: The scholastic jurists divided neg- 
ligence into three degrees: culpa lata, culpa levis, culpa 
levissima ; the classical jurists, however, made no such 
distinction as culpa levissima, and recognized only 
culpa lata and culpa levis, which means simply the neg- 
ligence of the specialist and of the non-specialist. There 
is another class of jurists, which we may term the 
modern jurists, who reject all distinctions,or degrees of 
negligence, and affirm that there is but one degree. 
It is scarcely necessary to say that the doerine of the 
scholastic jurists has prevailed in English and Ameri- 
can jurisprudence ever since the time of Sir William 
Jones. Dr. Wharton adopts the two-degree theory, 
and thus claims to have replaced the law of negligence 
on its original basis— the classic or Roman basis. In 
illustrating the distinction between culpa lata and 
culpa levis, chapter II, § 26, we are directed to the fact 
that ‘‘a cottager who has a box left at his house bya 





passing traveler, and who does not in any way pretend 
to guard the goods so deposited, is only liable when by 
gross negligence, e. g., by leaving the door open at 
night and the box exposed, the box is lost. On the 
other hand, a common carrier, who undertakes for 
hire to carry the same box from point to, point, but 
who neglects to provide a suitable carriage, is liable in 
case of damage to the goods for the special negligence, 
which consists in his failure to exhibit the diligence 
which a good business man should exert in his particu- 
lar line of business.’’ The author also adduces the 
case of one who is not a regular physician called to 
attend a sick man, and one who is a physician called 
to attend. In the former case little diligence is re- 
quired —the diligence of common sense, and in the 
latter great diligence is required—the diligence of 
science and skill. The want of such diligence in either 
case would be negligence. ‘* A specialist or expert, there- 
fore, is liable for special care; a non-expert for ordi- 
nary care.’’ But we must record our dissatisfaction 
with this reasoning, and our opinion that it fails to get 
at the deepest explanation of the law of negligence. 
It is well known that we have hitherto rejected the 
theory of three degrees (or more than one degree) of 
negligence (see ante, vol. VI, 313); and have given our 
reasons for adopting the latest and more scientific 
theory of a single degree of negligence. A perusal of 
Dr. Wharton’s remarks on this interesting subject has 
failed to convince us of ourerror. The rule that neg- 
ligence is the absence .of that care and effort which a 
reasonable and prudent man would exercise under all 
the circumstances of a given case, seems to us to 
be not only adequate for all conceivable cases, but ab- 
solutely inflexible. Take the proposed case of the 
cottager and the box; would not the law be adequately 
met by the rule just stated? The cottager, it seems to 
us, is bound to exercise no mvore and no less care or 
diligence than a reasonable and prudent man would 
exercise under all the circumstances. Take the case of 
the physician and the patient; the physician is bound 
to exercise no more and no less care or diligence than 
a reasonable and prudent man would exercise under 
all the circumstances— the circumstances of previous 
medical education and experience included, Dr. Whar- 
ton makes two degrees of negligence by excluding some 
of the circumstances, some element of the environment 
in the one case, and including all elements in the other 
case. In other words he takes the ratio of care or dili- 
gence to the circumstanees as a totality, in one case, 
and in the other case the ratio of care or diligence to the 
circumstances within a fraction. Thus,in the case of 
the cottager he considers the diligence required in ref- 
erence to the evident circumstances that the box was 
left by a passing traveler without hire, that a cottage 
is not a place where goods are commonly guarded with 
great vigilance, that the cottager has no particular in- 
terest in the matter — he takes in the circumstances in 
their totality, and thereupon discovers that the actual 
amount of diligence required is not very great. Yetthe 
diligence required must be such as a reasonable man 
would exercise under all the circumstances. On the 
other hand, in the case of the physician and the patient, 
Dr. Wharton only takes into account such circum- 
stances as that the patient is sick, and that greater skill 
is required from a physician than from an ordinary per- 
son, leaving out of account the circumstances that the 
physician has had the advantages of medical education 
and practice. In fact, all the diligence which is required 
of him is such diligence as a reasonable and prudent 
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man would exercise under all the circumstances, in- 
cluding the conditions of sickness in the patient and 
education and skill in himself. But we must cut short 
this discussion on “degrees of negligence ’’ and exam- 
ine the work on some points less speculative. 

The author begins his first chapter with Baron 
Alderson’s well-known definition of negligence, which 
is more remarkable for the inelegance of its phrase- 
ology than for its accuracy. This definition is as fol- 
lows: “Negligence is the omission to do something 
which a reasonable man, guided upon those considera- 
tions which ordinarily regulate the conduct of human 
affairs, would do, or doing something which a prudent 
and reasonable man would not do.”” In commenting 
on this definition, our author is guilty of almost equal 
negligence in the use of language. He says: “ But it is 
notorious that there are many things which ‘a prudent 
and reasonable man would not do’ (e. g., extravagance, 
gambling, even wild speculation with manufacturing 
and similar enterprises, which involve the welfare of 
multitudes of employees) which are not such negli- 
gence as is the subject of the law.’’ The ends of good 
grammar would evidently be subserved by inserting in 
the above quotation, in the beginning of the parenthe- 
sis and after the letters “‘e. g.,’’ the words ‘‘engage 
in,” or words of like meaning, so that the passage 
would read “(e. g., engage in extravagance, gamb- 
ling, * * * * *).”’ The definition of Austin is 
also quoted: “The term ‘negligent’ applies exclu- 
sively to injurious omissions, to breaches by omis- 
sion of positive duties.’’ Austin’s subsequent re- 
marks are directed to the elucidation of the point that 
negligence precludes intention. Dr. Wharton, after 
rejecting these definitions as unsatisfactory and in- 
complete, favors us with his own. ‘‘ Negligence,’ says 
he, “in civil relations, is such an inadvertent imper- 
fection by a responsible human agent, in the discharge 
of a legal duty, as immediately produces, in an ordi- 
nary and natural sequence, a damage to another.” 
This definition, though unnecessarily minute, fails in 
one important respect to meet the requirements of a 
good definition; that is, it lacks perspicuity. Leaving 
out of account the “civil relations,’’ the ‘‘ responsible 
human agent,” the “legal duty,’’ and the “ damage,” 
which are only accidents of the legal negligence, we 
have left the essential element, which is expressed in 
the words “inadvertent imperfection.” Now it is 
submitted that this latter phrase needs a great deal of 
explanation and modification to be clearly understood, 
whether standing alone or taken in connection with 
the rest of the definition. And it is equivalent to 
saying that negligence is carelessness in the discharge 
of a legal duty, and not much more than saying that 
**negligence”’ is ‘“‘negligence.’”’ For we are left en- 
tirely in the dark as to any criterion of the careless- 
ness. Perhaps the author considered it inexpedient to 
incorporate this element in the definition, and pre- 
ferred to leave the amount or degree of carelessness or 
negligence for his chapter on “Different Kinds of 
Negligence.”’ 

Dr. Wharton's treatise is divided into three Books; 
Book I. treating of *‘General Principles;’’ Book II. 
treating of * Negligence in Discharge of Duties Based 
on Contract;” Book III. treating of ‘“ Negligence in 
Discharge of Duties not Based on Contract.”” Proba- 
bly the most able chapter in the work is that wherein 
is considered the vexed subject of ‘ Contributory 
Negligence ’’ (Book I., chap. ix.) In section 308, under 
the head of ‘‘ Persons acting under superior duty,” a 





reference is made to the singular case of Eckert v. R. 
R. Co., 43 N. Y. 502, where it appeared that “ plain- 
tiff’s intestate, seeing a little child on the track of 
the defendant’s railroad, and a train swiftly approach- 
ing, so that the child would be almost instantly 
crushed unless an immediate effort was made to save 
it, thereupon, in the sudden exigency of the occasion, 
rushed in to save the child, and succeeding in that, lost 
his own life, by being run over by the train.’’ And it 
was held that this was not contributory negligence 
defeating a recovery. This case is again commented 
on in section 314, and a long extract from the opin- 
ion given, under the head of ‘Incompatibility of” 
imputing negligence of parent or guardian to the child 
“with the protection thrown by the law over infants 
in other branches of the law of negligence.’’ We 
think the case of Eckert v. R. R. Co. does not belong 
under this head. The action was not brought for an 
injury to the child; the element of childhood did not 
enter into the case. The action was brought for caus- 
ing the death of aman, and the only question was 
whether he was negligent in attempting to preserve 
life under the circumstances. The plaintiff would 
have recovered just the same if the intestate had been 
killed in his efforts to save an adult placed in a perilous 
position. The case belongs under § 304, which treats 
of persons acting under great excitement, or under 
§ 308, which treats of persons acting under a sense of 
grave duty, where, as we have seen, it was cited in 
brief. In §§ 334, 335 the author refers to the doctrine of 
‘*comparative’”’ negligence which prevails in Illinois 
and Georgia. But it is contended that there is no 
substantial conflict between the doctrine of ‘* contribu- 
tive” negligence and that of ‘“‘comparative”’ negli- 
gence. In § 352 the rule is laid down that ‘‘a person 
visiting another’s premises must go by the way such 
other designates. To attempt to approach or leave by 
any other way than that designated makes the visitor, 
if there be any thing to indicate that such other way is 
not intended to be used, a trespasser; and in case he 
is injured by the imperfection of such passage, he can- 
not recover damages from the owner.”’ In addition to 
the authorities cited by the author to sustain this 
position we would refer to the recent case of Straub v. 
Soderer, 53 Mo. 38 (see ante, p. 309). It occurs to us 
that there is some disproportion in the dramatic or 
concrete portions of the work. Thus the chapter 
devoted to ‘*Common Carriers of Goods” comprises 
eighty-five pages, while that devoted to ‘“ Telegraph 
Companies”’ comprises only eight pages. There are 
also some defects of form that are noticeable. In the 
chapter on ‘‘Common Carriers of Goods’”’ the head- 
ings of the left hand page should have been uniform 
throughout the chapter; but instead of this we have, 
first ‘Common Carriers of Goods” for thirty pages, 
then ‘“‘Common Carriers ”’ for thirty pages, then ‘‘Car- 
riers’ for several pages. Again there are some typo- 
graphical errors which are not noticed in the “ Corri- 
genda.” In the table of contents we are informed 
that the chapter on “ Passenger Carriers’ begins with 
§ 645, whereas that chapter commences with § 625. In 
the table of cases Chicago, etc., R, R. v. Pondrom is re- 
ferred to as cited in § 361, whereas it is found cited not 
in § 361, but in § 360, and there the appellee’s name is 
misspelt, Pondron being put for Pondrom. Notwith- 
standing the defects which we have discovered, and 
notwithstanding the fact that we differ from Dr. 
Wharton in respect to some of his fundamental doc- 
trines, this work is unquestionably a noble contribu- 
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tion to law literature. It far surpasses any other work 
on the subject in the scope of the reasoning and 
research which it displays. 


Terms of Court. An Essay. By David McAdam. New York: 
Diossy & Co., 1874. 


This essay treats a unique subject in an interesting 
manner. It sets forth the ‘Ancient Origin of Terms ;”" 
“Terms of Courts in New York,” etc., and examines 
the question ‘“‘ Are Terms Directory or Limitations of 
Power?” lt also shows how the objection to terms is 
available. From the chapter on the “ Ancient Origin 
of Terms,” it appears that “the division of the year 
into term and vacation has been the joint work of the 
church and necessity.’’ The business affairs of men 
required a certain amount of leisure from attendance 
on judicial affairs, and the church required certain days 
for attendance on religious ceremonies. From the chap- 
ter relating to objections that judgment was rendered 
out of term, it appears that the objection to be avail- 
able should be made at the trial or on the argument 
of the motion. This pamphlet reminds us of the Latin 
phrase “ multwm in parvo.” 


The Bankrupt Act. With Amendments and Index and 
Notes. Second Edition. By Seymour D. Thompson 
and Nathan Frank. St. Louis: Soule, Thomas & 
worth, 1874. 


The object of this pamphlet, we are told by the edi- 
tors, is to ‘‘ consolidate the Bankrupt Act of 1867, with 
its amendments * * * so as to exhibit the entire 
law as it now stands and as it is intended to read.” 
The annotations are confined to the adjudications 
since the amendatory act of 1874. The work is well 
done; and is thoroughly reliable. So far as we have 
examined, the adjudications intended to be incorpo- 
rated have been correctly and succinctly stated. The 
index is unusually full. For convenience and accu- 
racy this pamphlet can be thoroughly recommended 
to the profession. 


ent- 


Blatchford’s Circuit Court Reports. Vol. XI. New York: 
Baker, Voorhis & Co., 1874. 


This series of reports has obtained high rank. The 
present volume contains cases argued and determined 
in the Second Circuit of the United States, bringing 
the reports down to April, 1874. Judge Blatchford 
has ample opportunities for making the best sort of a 
selection of cases for publication. Among the import- 
ant cases in this volume is that of the United States v. 
Susan B. Anthony, p. 200, relative to the right of a fe- 
male to vote, in which it was held that the constitu- 
tion and laws of New York restricting the right of 
suffrage to males was not in violation of the 14th 
Amendment of the United States Constitution. An- 
other important case is Sillimanv. Troy & West Troy 
Bridge Co., p. 274, holding that a bridge with a draw 
making two openings, each 111 feet, and with an eleva- 
tion of thirty-two feet above ordinary tide water, and 
with piers that would not create shoals or bars, would 
not materially obstruct navigation. The opinion was 
delivered by Judge Hunt, and contains an elaborate 
consideration of the cases on obstruction of navigation. 
The volume is fully equal to the preceding volumes, 
both in style and subject-matter. 
> 








In a parliamentary blue book just issued, a table 
appears, ‘‘showing the statistics of some of the work 
of the Court of Chancery”’ for the ten years 1863-72. 
In the last year, 14,710 decrees and orders were drawn 
up by the registrars. 
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CORRESPONDENCE. 
JUDGE RAPALLO’s OPINION IN THE BEECHER-TILTON 
CASE. 
Editor Albany Law Journal: 


Srr— Are the remarks of Justice Rapallo in his pub- 
lished opinion in this case, upon the latter part of sec- 
tion 160 of the Code of Procedure, correct? That part 
of the section reads as follows, viz.: “‘ And when the 
allegations of a pleading are so indefinite and un- 
certain that the precise nature of the charge or defense 
is not apparent, the court may require the pleading to 
be made definite and certain, by amendment.”’ 

The word “ nature’’ is from ‘‘natus,’’ which is pro- 
duced from “‘ nascor,”’ to be born, to arrive. A copy of 
the edition of Noah Webster’s Dictionary, published in 
1862, and on my table, gives the word “‘ nature,’’ among 
other, these significations: 

“1. In a general sense, whatever is made or pro- 
duced.”’ 

“3. The essence, essential qualities, or attributes of 
a thing.”’ 

“10. Sort, species, kind, particular character.” 

“12. Birth.” 

This able jurist takes one of the senses in which the 
word ‘“‘nature”’ is used, holds that ‘‘ this section enables 
a party to obtain a definite statement in the pleading 
of the nature of the charge intended to be made against 
him, but not of the particulars or circumstances of 
time or place.”’ 

If the justice had taken the word in its more radical 
definition and use, it seems to me he would have been 
led to the conclusion that the language in the section, 
viz.: ‘‘the precise nature of the charge or defense,”’ 
goes as well to the origin, the foundation of “the 
charge or defense,” as to the kind of such charge or 
defense, and by necessary implication called for the 
time when, and the place where, of the adulteries al- 
leged. 

As to Justice Rapallo’s construction of the word 
**claim,”’ in section 158 of the Code, it admits of “a 
reasonable doubt,’’ of which in law he has the benefit. 

A sues B for breach of his marriage promise. B sets 
up in his answer that A, since the betrothment, had 
carnal knowledge of divers male persons, without 
specifying time, place or person. A, very properly, un- 
der the jurist’s construction of the word “claim” in 
section 158, asks of B specifications of the alleged mis- 
conduct as to time, place and person. If the answer on 
the part of B is a claim within the meaning of section 
158, it must in the supposed case constitute a counter- 
claim in the meaning of sections 149, 150, 153 of the 
Code. Why cannot B, the defendant, have judgment 
for damages thereon against her, the plaintiff, in his 
favor? EGBERT WHITAKER. 

SAUGERTIES, December 9, 1874. 

LIEN OF SHIPBUILDERS. 
Editor Albany Law Jonrnal: 


DEAR Str— The syllabus furnished you in the case 
of Nelson Edwards and others against George W. El- 
liott and others, printed in your number of December 
5, among the abstracts of United States Supreme 
Court decisions, does not correctly state the decision. 
I have the opinion ‘before me. The parties who filed 
the lien in that case were the contractors who built the 
ship. The court held that this was not a maritime 
contract, and that consequently the States could create 
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alien under it and give a remedy in rem to enforce 
the lien. This was decided by the Court of Appeals 
in Sheppard v. Steele, 43 N. Y. 52. 

In the case just referred to Judge Clifford says: 
*“*Common-law remedies are not applicable to enforce a 
maritime lien by a proceeding in rem, and consequently 
the original jurisdiction to enforce such a lien by that 
mode of proceeding is exclusive in the District Courts. 
Brookman v. Hamill, 43 N. Y. 554; The Josephine, 39 
id. 19.” 

Yours respectfully, 
Everett P. WHEELER. 

New York, December 11, 1874. 


Port Huron, Michigan, December 8, 1874. 
Editor Albany Law Journal: 

I have read with much pleasure your article in issue 
of December 5, entitled ‘‘ Action by parent for seduc- 
tion of minor daughter.’’ It seems to me all the diffi- 
culties suggested and that have proved the source of 
much discussion as well as disagreement in the learned 
courts of England and the United States, are most 
readily set aside and avoided by a simple enactment. 
Such is now the law of Michigan. Comp. Laws of 
1871, p. 1760 ($6175). ‘It shall not be necessary in any ac- 
tion on the case for seduction, hereafter to be brought, 
to allege in the declaration or to prove on the trial 
any loss of service in consequence of such seduction; 
but if the female seduced be a minor at the time of 
the seduction, the action may be brought by her father, 
mother or guardian; and if such female be of full age, 
the action may be brought by her father or any other 
relation who shall be authorized by her to bring the 
same.” 

With slight changes this seems to me to put such 
cases in their true and most equitable position. 

I never could quite see the reason why loss of ser- 
vice should be the sole ground of action and at the 
same time pérmit a jury to give exemplary or punitive 
damages. The seduction and injury tu good name, 
though resulting in no actual loss, should and is here a 
sufficient and ample cause of action. 

Respectfully, 
W. T. MITCHELL. 
—_—_o———_——_ 
COURT OF APPEALS DECISIONS. 


The New York Court of Appeals, on Tuesday, De- 
cember 15, 1874, announced the following decisions: 

Judgments affirmed with costs—Supervisors of 
Richmond County v. Wandel, Sanders v. Gillespie, 
Wiles v. Bogert, Hofheimer v. Campbell, Blanchard v. 
New Jersey Steamboat Company. —— Judgments re- 
versed and new trial granted, costs to abide the event 
— Holtz v. Schmidt, Shelton v. Merchants’ Dispatch 
Transportation Co., Barnes v. Quigley, Marsh »v. City 
of Brooklyn, Boyd v. Schlesinger, Ackart v. Lansing. 
— Judgment modified by deducting the amount 
added as a premium upon coin and making the judg- 
ment for the amount adjudged due to the plaintiff 
payable in coin, with costs payable in currency, and as 
modified affirmed with costs — Wild v. The New York 
and Austin Silver Mining Co.— Order of General 
Term reversed and judgment of Special Term affirmed, 
with costs —Jackson v. Andrews.— Order affirmed 
and judgment absolute for defendant on stipulation, 
with costs — Decker v. Satterman. —— Order of Gen- 
eral Term reversed and judgment on verdict affirmed, 
with costs — Purcell v. Jaycox.—— Order of General 





Term reversed and that of Special Term affirmed, so 
far only as it denies the motion, with costs —In the 
matter of the Petition of Freeholders of Allegany and 
Carrolton.— Order affirmed, with costs — Palmer v. 
Hussey. —— Appeal dismissed, with costs— Brady v. 
Brundage, Fry v. Fry. —— Motion to recall remittitur 
and amend the same to agree with judgment handed 
down, granted without costs — Jacobs v. Morange. —. 
Motion to dismiss appeal, granted with $10 costs of 
motion — Genet v. Davenport, Parisen v. Parisen. —— 
Motion to dismiss appeal granted, with $10 costs in 
one motion only — Mitchell v. Wheeler, Bank of Che- 
naugo v. Wheeler, Hall v. Wheeler, Maydole v. Wheeler, 
Goodrich v. Wheeler, Miller v. Wheeler, First National 
Bank of Oxford v. Wheeler, First National Bank of 
New Berlin v. Wheeler. 


——__—___—. 
NOTES. 


The General Term of the New York Superior Court 
decides, in Gardner v. Bennett, that contractors to 
build are not agents and servants of the owner in such 
sense as to make him liable for personal injuries to a 
passer-by, from their negligence. 


Also, in Murray v. Metropolitan Gas Co., that a gas 
company has no right to shut off gas for arrears by 
former occupants, but that damages to.a boarding- 
house keeper by loss of boarders in consequence are 
too remote. 


Justice Donohue holds, at Chambers, that the ques- 
tion of Max Strakosch’s right to give Sunday evening 
concerts of sacred operatic music, is not so free from 
doubt as to justify retaining the injunction, and leaves 
it to be decided upon the trial. 


It appears that the question of introducing some 
Indian judges into the Supreme Council has again 
been mooted before the Indian government. It was 
Mr. Fitzjames Stephen, we believe, who proposed that 
judges should help the legislature more than they do 
now; and perhaps the need of such help may by this 
time have forced itself upon the mind of the present 
viceroy. 


Judge Blatchford decides (In re Arowson, bankruptcy) 
that an order of arrest from a State court, pending the 
proceedings, will be vacated, where the ground of arrest 
is fraudulent disposition by the bankrupt of his prop- 
erty; but not where the ground is fraud in contracting 
the debt; also, that the complaint need not disclose 
the grounds of arrest, it being sufficient if they appear 
by the affidavits on which the order was issued. 
Inre Leland & Co.: That a sheriff is entitled to his 
fees for levy and services under executions issued be- 
fore filing petition, but not under those issued after- 
ward. 

The Law Times says: A-large amount of work seems 
to be got out of the great seal. The ‘ porter to the 
great seal’’ informs the legal departments commission- 
ers that the quantity of wax used is about 4 cwt. per 
month. The porter says he has charge of the great 
seal during the day, and delivers it up to the lord chan- 
cellor the last thing at night. The porter is in attend- 
ance for nine hours a day, and longer at times in the 
parliamentary session, as he has to remain at the house 
of lords until that house is up, and then go to the lord 
chancellor’s house after him with the great seal. The 
porter adds that he never had more than a week’s 
holiday in a year. 
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DUTY OF MUNICIPAL CORPORATIONS RE- 
SPECTING SEWERS. 


Actions by private parties against municipal cor- 
porations, for injuries to property caused by defects 
in public works, are becoming more frequent every 
year. Under what circumstances, and to what ex- 
tent, corporations are liable for such damages, are 
questions of very great importance, and call for the 
application of definite principles of law. At present, 
we will confine ourselves to an examination of the 
law regulating actions brought to recover compensa- 
tion for losses sustained by defects in sewers, built 
under the direction of municipal corporations. 

It is well settled that a municipal corporation is 
not responsible, in a private action, for not providing 
sewerage for every or for any part of the city or vil- 
lage. The duty of providing sewers is one requiring 
the exercise of deliberation, judgment and discretion, 
and is judicial in its nature. For misconduct or de- 
linquency in the performance of judicial duties no 
action lies. But where a duty purely ministerial is 
violated or negligently performed, by a public body 
or officer, an injured party may have redress by 
action. The ordinance of a city corporation, direct- 
ing the construction of a public improvement within 
the general scope of its powers, is a judicial act; but 
the prosecution of the work is ministerial in its char- 
acter, and the corporation must see that it is done in 
a safe and skillful manner. The powers and duties of 
the common council in regard to the opening of sew- 
ers, etc., are discretionary ; no liability arises for in- 
juries caused by the making of an improvement, but 
for misconduct and unskillfulness in effecting the im- 
provement, and for not keeping it in proper condition 
after it has been made, an action will lie. 

Mills v. City of Brooklyn, 32 N. Y. 489; Wilson v. 
Mayor, etc., of New York, 1 Denio, 595.— Having 
pointed out this distinction which is observed in the 
decisions, we will cite some of the cases which bear 
upon this subject. 

An early and important case is Rochester White 
Lead Co. v. The City of Rochester, 3 N. Y. 463. 

This was an action to recover damages for injuries 
caused to plaintiffs factory, by negligence in the con- 
struction of a culvert. The referee reported, that a 
natural stream, which was the outlet for the surface 
waters of four hundred acres of land, and having its 
source eighty rods west of State street, in the above 





city, crossed the street near plaintiff’s factory. That 
by direction of the common council, a culvert was 
constructed to carry off all the water of the stream. 
That it was built by a non-professional engineer, and 
should have been one-third larger. That a flood oc- 
curred from rainand the melting of snow on the 
land drained, which produced an amount of water 
that the culvert was unable to pass, and the water set 
back on and injured plaintiff’s premises. That the 
culvert was abundantly large for the natural stream, 
but was insufficient to carry off the water, when a 
great rain or melting of snow occurred. Under this 
state of facts the court held that the city was liable. 
They say: ‘“Amunicipal corporation in the construc- 
tion of its sewers, drains, etc., is {bound to exercise 
that care and prudence which a discreet and cautious 
individual would use, if the whole loss or risk were 
to behis own.” ‘“ The corporation having undertaken 
to build sewers in pursuance of the power conferred 
by charter, they were bound to exercise such skill in 
the construction, and to give such sufficiency of 
capacity to the drain, as that it should not become a 
nuisance to the property of those persons who re- 
sided in the neighborhood. Or in other words, having 
elected to act, under the power granted by charter, 
they must be held responsible for a complete and per- 
fect execution. It is the duty of a municipal corpo- 
ration to build a sewer so that it shall not become a 
nuisance to the neighborhood, as much as it is to 
avoid the same result, by keeping it in repair after it 
has been built.” 

Mayor, etc., of New York v. Furze, 3 Hill, 612. 
Error to the New York Common Pleas. Furze 
brought action alleging his occupancy of a building on 
Pearl street; that there were sewers and culverts in 
said street, designed to carry off the water, which the 
defendants allowed to become filled up and obstructed, 
by reason of which his premises were overflowed. 
The court below charged the jury that the defendants 
were bound to put and keep in repair the sewers, 
ete., and to see that they remained unobstructed so 
as to carry off the rain or water from the streets. 

The plaintiff had judgment, which was affirmed. 

Barton v. City of Syracuse, 36 N. Y. 54.— This was 
an action on the case for negligence, in which de- 
fendant was charged with culpability, in omitting to 
keep a sewer in proper repair, and in suffering it to 
become filled with dirt and rubbish by reason of 
which the flow of the water was impeded, causing it 
to set back through the drain into plaintiffs cellar to 
his injury. The court held that “in the construction 
of sewers and in keeping them in repair, municipal cor- 
porations act ministerially, and are bound to exercise 
needful diligence, prudence and care.” 

Lewenthal v. The Mayor, etc, of New York, 61 
Barb. 511.—The plaintiff's house was overflowed 
by water flowing therein from the street sewer 
through the sewer connection. The plaintiff alleged 
that by reason of carelessness and unskillfulness 
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in constructing the sewer, the same “ was, and is 
of insufficient size and capacity to carry off the 
water and refuse which it was and is intended 
to do,” and “is utterly insufficient and unfit to per- 
form the work for which it was constructed.” The 
overflow happened when there was a very heavy 
shower of rain. The court held: An action will lie 
against the corporation to recover the damages sus- 
tained by an individual by the bursting or overflow- 
ing of a sewer built under the direction of such cor- 
poration, and made of insufficient size and capacity 
to carry off the water, where the injury done was the 
direct consequence of the imperfect and insufficient 
construction of the sewer, of which the corporation 
oad repeated notice.” 

Another question arises in the consideration of 
this subject, viz.: Must knowledge in, or notice 
to, the public authorities, of the defects which ex- 
isted, be shown in order to fix this liability? This 
is not in all cases necessary. In Barton v. City 
of Syracuse, supra, Bockes, J., remarks: “It is also 
insisted that the récovery is erroneous, because there 
was no proof of notice to the corporation of the 
needed repair, before the injury complained of oc- 
curred. Such notice was not, kowever, necessary in 
this case. The injury here resulted from an omission 
of duty —a neglect to do an act which it was incum- 
bent on the defendant to do.” 

McCarthy v. City of Syracuse, 46 N. Y. 194.— The 
plaintiff's premises were flooded, and his goods were 
damaged, in consequeuce of the inability of a branch 
sewer to carry off the water which fell during a 
heavy rain, and which had become obstructed by the 
falling of a portion of the bricks of which the inlet 
was constructed, and the accumulatioa of mud and 
street filth. The point was raised that the city had 
no notice that the sewer needed repairing. The 
court held that mere absence of notice does not 
necessarily absolve the city from the charge of negli- 
gence. Rapallo, J. “Where the obstruction or 
dilapidation is an ordinary result of the use of the 
sewer which ought to be anticipated, and could be 
guarded against by occasional examination and 
cleansing, the omission to make such examination, 
and to keep the sewer clear, is a neglect of duty 
which renders the city liable.” 

It is not necessary that the city should have ez- 
press notice of defects, if ample time has elapsed to 
render them notorious. Requa v. City of Rochester, 
45 N. Y. 129; Walker v. City of Lockport, 43 How. 
366. 

There is a third question of vast importance, and 
which arises very frequently. A corporation being the 
judge as to whether it will build sewers at all or not, 
is it also the sole judge as to the nature, dimensions, 
and capacity of the sewers which it has determined to 
build? Is a resolution of the common council, or 
the decision of a public officer, determining the size 
of the sewers which are to be built, a judicial act for 





neglect or delinquency in the performance of which 
a civil action is not maintainable ? 

In McCarthy v. City of Syracuse, supra, Rapallo, J., 
says: “The entire omission to construct a sewer, or 
the failure to make it of sufficient size, has been held 
not to create a liability on the part of the city, for 
the reason that the duty of determining where sewers 
shall be located, and their dimensions, is, in its nature, 
judicial.” Judge Rapallo cites in support of this view, 
Mills v. City of Brooklyn, 32 N. Y. 489. This 
language, however, is clearly obiter, for the question 
before the court was not of construction, but of ob- 
struction. 

In the Mills case the plaintiffs’ premises were in- 
jured, by the inability of a sewer to carry off the water 
which ran toward it. The complaint alleged the 
erection of certain sewers by the city; “that said 
sewers are, and always have been, insufficient to 
conduct, and carry away properly, the water,” etc. 
Denio, Ch. J., says: ‘‘The grievance of which the 
plaintiffs complain is, that sufficient sewerage to carry 
off the surface water from their lot and house has not 
been provided. A sewer of a certain capacity was 
built, but it was insufficient to carry off all the water 
which came down in arain storm, and the plaintiffs’ 
premises were, to a certain extent, unprotected. 
Their condition was certainly no worse than it would 
have been if no sewer at all had been constructed. 
So far as the one laid down operated it relieved the 
plaintiffs’ lot, but the relief was not adequate. If the 
defendants would have been liable if they had done 
nothing, they are of course liable for the insufficient 
character of the work which they constructed.” The 
judge clearly shows that no liability attaches for an 
omission to provide any sewerage, and then he holds 
that the corporation is the judge of the size of the 
sewers which it will build, and that they are not re- 
sponsible if they prove insufficient. He remarks, 
“that it is a wise provision of the law that an action 
for damages does not lie for errors of judgment on 
the part of the agents of the public.” This language, 
however, is used in a case where the error of judg- 
ment was not the cause of the injury. The language 
of Judge Rapallo, in McCarthy v. Syracuse, is cited 
with approval in the very recent case of Duryea v. 
Mayor of New York, 4 N. Y. 8. C. Rep. 517. It 
seems, however, to be as much obiter in this case as in 
the McCarthy case. 

So we may safely assume that it has never been 
directly decided in our courts, that a municipal corpo- 
ration is not liable for injuries immediately resulting 
from improper construction or insufficient capacity of 
sewers, and, as we have seen, the contrary has been 
adjudged in the Lewenthal case, and recognized, 


_although perhaps obditer, in the Barton case. 


It would, indeed, seem harsh to hold a corporation 
liable for errors of judgment in its officers. But take 


a case where a gully has been formed, down which 
the water, arising from rains and the melting snow, 
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has run, and the city builds a sewer to carry off such 
water, which is of insufficient capacity to do so, and 
the adjoining property is injured: ought the corpora- 
tion to be relieved from liability, on the ground that 
its officers acted judicially when they constructed the 
sewer of such insufficient size? When they build a 
work of such size that it proves a nuisance to the 
neighborhood instead of a benefit, ought they to be 
allowed to escape responsibility for their acts because 
they erred in their judgment of what was necessary ? 

It is here that the difficulty arises. The distinction 
in the cases is not drawn very clearly, and the cases 
seem to conflict. It is supposed that, under the de- 
cision in the Mills case, a corporation may build a 
sewer of any size, and no matter how much damage 
may be caused to property owners by its insufficiency, 
or in whatever manner such damage is caused, it is 
damnum absque injuria, because the authorities acted 
‘judicially when they determined the size of the sewer. 
This view is erroneous. In the Rochester case a re- 
covery was allowed, because the city interfered with 
the current of a natural stream, and in dealing with it 
the court held that they were bound to provide a 
sewer of such capacity as to carry off the same 
amount of water which formerly ran in the stream. 

The language of the court might seem broad enough 
to authorize the doctrine that a corporation is bound, 
under all circumstances, to build its sewers large 
enough to meet every requirement, but this was not 
the question before the court, and such a doctrine is 
not supported in any of the later cases. Inthe Lew- 
enthal vase the complaint alleged that the sewer was 
of insufficient size to carry off the water, and threw it 
upon adjoining premises, and the court placed its de- 
cision on the ground that where the sewer was built 
under the direction of the common council, and made 
of insufficient capacity to carry off the water, and the 
injury which resulted was the direct consequence of 
such imperfect and insufficient construction, the cor- 
poration was liable. The judge distinguished this 
case from Mills v. City of Brooklyn, remarking: “I 
do not think that the case applies to the present one. 
There the difficulty arose, not from the sewer throw- 
ing water upon adjoining premises, but from there 
not being sufficient means provided to drain surround- 
ing lands.” 

But it is also said: ‘“Ifit was not a good defense 
that the public authorities were acting judicially when 
they erected asewer of such insufficient capacity, that 
it caused the water to flow on adjoining premises, 
why is it a good defense that they were thus acting 
when they built a sewer which was unable to drain 
surrounding lands, as in the Mills case.” It is here 
that we wish to show the distinction which we think 
is the one the courts had in view. 

A city or village owes no active duty to its citizens 
to build sewers, or to build them large enough. If 
the sewers they provide are unable to drain the lands of 
the water which rests on them, or to pass all the water 





which flows to them, their being built of such insuf- 
ficient capacity is simply an error of judgment on the 
part of the public authorities. The citizens and the 
property in the neighborhood are certainly in no 
worse condition than if no sewer at all had been built, 
and the former cannot complain that the one erected 
relieves them but partially instead of wholly. But 
where property has been almost wholly free from sur- 
face water, and the water from rains and melting of 
snows passes away from it naturally, and easily, and 
the corporation undertakes te gather it inte a sewer 
of insufficient capacity to admit it all, and in conse- 
quence thereof it flows over, on, and injures the ad- 
joining premises, which had never before been thus 
affected, the corporation cannot shield itself from re- 
sponsibility on the principle that the act determining 
the size of such sewer was a judicial one, and its in- 
sufficiency was a mere error of judgment. 

In the former case it attempted a work which it 
was not bound to do, and which although the work 
only partially subserved the object in view, yet caused 
no greater injury than formerly existed; while in the 
latter it was the direct cause of a damage not before 
experienced, and created a nuisance where none be- 


fore existed. 
——_—_e--e——_—_——. 


METROPOLITAN LAWS. 

The complexity of the life and institutions of people 
who reside in a great city necessitate a corresponding 
complexity of laws. A city like London, Paris, Berlin 
or New York is more difficult to govern than an ordi- 
nary State or kingdom, The great commercial, indus- 
trial, manufacturing and financial interests which are 
to be taken care of; the vast masses of people of all 
classes, conditions and nationalities, which are to be 
controlled; the extent and variety of the enterprises 
and businesses which are to be reguiated, all render 
metropolitan government a momentous and compli- 
cated affair. The ordinary rules of law become utterly 
inadequate to provide for a community so populous, 
an organization so artificial. Hence, the legislative 
power is often appealed to in this country for that 
protection and power which the common law fails to 
furnish. Metropolitan government is a striking in- 
stance of the necessity of specialized administration 
oflaw. Thus, for the city and county of New York 
no less than one hundred special statutes have been 
passed in a single year by our legislature. There may 
not be an absolute necessity for such an amount of 
legislation for our metropolis; but it is certain that 
if the legislature does not provide for the peculiarities 
of the institutions and interests of the metropolis, it 
must be left to the local authorities. We are no ad- 
vocates of special legislation ; in fact we have always 
opposed it, and earnestly favored the adoption of the 
new constitution, which does away with much special 
legislation; but there are certain peculiar needs which 
a complex organization like a metropolis has, which, if 
not supplied by the State, will be met by the local gov- 
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ernment in some way or other. As appropriate to this 
subject of metropolitan laws, it may be well to notice 
the experience of that other English-speaking metrop- 
olis— London. In an article on “The laws that regu- 
late London,” in the Law Magazine & Review for De- 
cember, Mr. Sergeant Pulling shows how amazing and 
bewildering is the labyrinth of London laws. Mr. 
Pulling says: “Lord Coke remarked, two hundred 
and sixty years ago, that to treat of the laws and cus- 
toms of London would require a whole volume of 
itself. At this day it is difficult to count the volumes 
in which are contained the various laws and regula- 
tions specially affecting London. It would certainly 
be an endless task to enumerate the varying, and 
often conflicting, provisions by which the London of 
our time is governed. Parcelled out under twenty 
different systems for the professed purposes of local 
government, into districts of all shapes and sizes, as 
the occasion of the hour suggested, London has for 
each separate object a different set of districts, divis- 
ions and subdivisions.” There are in London the 
Central Criminal Courts, Westminster and Clerken- 
well Sessions, fifteen police courts and thirteen county 
courts, all designed for local administration of justice. 
These divisions and tribunals have been mainly the 
growth of “circumstances ;” and there has been no 
genuine attempt made to render the administration of 
government in the English metropolis a uniform and 
harmonious system. Until 1855 there was nothing 
like a “system” of local government for London; 
and even at the present day, according to Mr. Pull- 
ing, the English lawyers have to complain of the “un- 
necessary trouble which the conflicting provisions of 
the local enactments occasion, the inconvenience and 
cost which arise from the confusion of districts, and 
the impracticability, to say the very least of it, of the 
one thousand and one separate officials whose humors 
have to be studied and conciliated.”. But we should 
not be surprised if Mr. Pulling and those who propose 
municipal reform in London, and the unification of 
administration will find it the most difficult task they 
ever had to perform. They might better attempt 
that which is by many regarded as a well-nigh im- 
possible or rather impracticable thing, the codification 
of the whole law of England. Indeed, it would be, 
to our mind, a much more feasible plan to furnish all 
Great Britain with a good code of laws, than to fur- 
nish London with a unified administration of govern- 
ment and laws. There are certain specialties which 
must be allowed for. In London these specialties 
have been provided for by the local authorities; while 
for New York these specialties have been provided 
for, in a great measure, by the State legislature. 
Which method is preferable we do not now under- 
take to decide. We only wish to point out the in- 
evitable necessity for special, and numerous, and 
peculiar laws for a metropolis, whether those laws 
proceed from the local authorities or from the general 
legislature. 








CURRENT TOPICS. 


This number closes the tenth volume of the ALBANY 
Law Journat, and its Conductors would avail them- 
selves of the occasion to express their appreciation of 
the favor with which it has been received, and their 
earnest wish to render it still more deserving of the 
patronage of the Legal Profession. Undertaken in 
the belief that legal journalism was capable of some- 
thing better than the mere reporting of judicial opin- 
ions, the aim has been to make it, not only useful to the 
practitioner as giving the results of the latest adjudi- 
cations, but also an exponent of the best professional 
thought, an advocate of all real juridical reform and a 
conservator of the interests and traditions of the pro- 
fession. Its success has constantly increased — its 
subscription list has steadily lengthened, and the be- 
ginning of 1875 finds the Law Journat more prosper- 
ous than ever before and with a wider circulation, it 
is believed, than any other legal periodical has ever 
attained. Encouraged by the success of the past we 
are determined to make the Journat, for the succeed- 
ing year, much more valuable and complete than it 
has ever been before, and to insure for it a still wider 
and more favorable reception among the profession of 
all the States — while it will be continued in the same 
general style and upon the same plan as heretofore, 
some new features will be introduced which will add 
to its interest and utility. 





It would appear, from the number of cases in 
England in regard to injuries to railway passengers 
alighting from trains, that it is a very common occur- 
rence for trains to overshoot the platform, and for the 
premises around the platform to be full of obstruc- 
tions. The case of Weller v. Railway Co., 43 L. J. 
Rep. (C. P.) 137, is illustrative of the state of things 
in England. Plaintiff was a passenger by defendants’ 
railway, and as the train reached the station to which 
he was to be carried, he heard the name of such sta- 
tion called out; the train afterward stopped, and he 
heard the opening and shutting of doors usual upon 
passengers alighting. He then opened the door of 
the carriage in which he traveled, and which was 
the second from the engine, and put one foot on the 
step and the other on what he expected to be the 
platform, but the part of the train in which he was 
carried having overshot the platform he fell on to the 
embankment. It was a dark night at the time, and 
there was no light within forty feet of the spot, and 
plaintiff was therefore unable to see whether the 
platform was or was not by the side of the carriage. 
A passenger in the third carriage from the engine 
proved that he got out and alighted on the platform, 
and that he afterward saw plaintiff fall. No warning 
was given by defendants’ servants to any of the pas- 
sengers not to leave their seats, and the train was 
never backed, but after the accident proceeded on its 
journey. Cases involving such facts as the above are 
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far more common in England than in this country, a 
circumstance which is remarkable when we consider 
how entirely the railways of England are subjected 
to statutory regulations, and how little are the rail- 
roads of this country so regulated. 


“Municipal Law and its Relations to the Constitu- 
tion of Man” is the title of an essay by Mr. Guern- 
sey, in which we are told that “laws grow out of 
man’s nature, and hence develop by friction and ex- 
perience.” The essayist maintains that there is a 
“ geographical distribution of law, * * * caused 
by the variation of the wants and impulses of the 
physical, mental and moral nature of man, and by the 
density of the population, occupation,” etc. And all 
laws are indirectly affected by the “geographical 
location, climate, soil, face of the country and pro- 
ductions.” Mr. Guernsey also states that “in law as 
in the natural sciences, new rules are not originated 
and promulgated by mere absolute authority, but are 
discovered.” The essay does not show in what par- 
ticular modes the law is related to physical and men- 
tal surroundings, but is directed to the elucidation of 
the great scientific principle, that law is the result of 
a great number and diversity of forces. The author 
of this essay is evidently one of the advanced legal- 
thinkers of the time, who are viewing the law not as 
the isolated product of judicial reason, but as one of 
the great factors of the social product. We look upon 
all such efforts as tending to elevate jurisprudence, 
and to evolve a true science of law. 


The London Law Journal remarks that “ some faint 
idea of the amount of law which practitioners are 
expected to read, mark, learn and inwardly digest 
may be derived from a contemplation of the following 
figures: The cases reported during 1874 in the 
(London) Law Journal Reports in the several courts 
occupy no less than 2,340 bicolumnar pages, and the 
statutes of the session fill 496 pages.” Instead of 
being dismayed at this amount of legislation and 
adjudication, our English contemporary should be 
heartily thankful that the amount is no greater. 
Why, here in the State of New York, alone, the 
Session Laws fill over 1,000 pages, nearly as large as 
the pages of our contemporary; and there are four 
large volumes of Supreme Court (General Term) 
Reports, four volumes of Court of Appeals Reports, 
besides reports of cases decided in the Court of Com- 
mon Pleas and Superior Court of New York city. 
The New York State lawyer, therefore, in order to 
ascertain the laws of the State, must annually exam- 
ine, more or less thoroughly, an immense volume 
of Session Laws and about ten large volumes of 
reports. This does not include the Federal adjudi- 
cation and legislation with which the practitioner 
should, of course, be well acquainted. 


Chief Justice Daly, of the New York common 
pleas, in his opinion upholding the constitutionality 
of the act prohibiting theatrical performances on Sun- 
day, refers to the fact that in many Christian coun- 
tries such performances are permitted, and that, after 
certain hours on Sunday, shops are allowed to be 
opened and servile employments carried on. But in 
England and this country a stricter observance of 
Sunday is maintained. Sabbath-keeping is held not 
to be simply a religious requirement but something 
which is demanded by society and nature. Sunday 
should be a day of rest and repose. The force of pub- 
lic opinion has been, until recently, sufficient in Great 
Britain and this country to deter the opening of places 
of amusement on Sunday; and it was not until the 
New York managers disregarded the usages of the 
past that the enactment in question was passed. 
This fact seems to us to indicate that public opinion 
is changing on this subject, and we may yet adopt 
the continental method of observing the Sabbath. 
Judge Daly, however, makes one point in favor of 
the enactment under consideration which is very 
strong. He argues that we had, already, statutes for- 
bidding labor on Sunday, and if theaters are open 
the actors and other employees violate the previous 
statutes. 


The case of Hale v. Everett —known as the Great 
New Hampshire Church case— besides having an opin- 
ion of 267 pages, and a head-note proportionately long, 
is remarkable for its illustrations of some legal prin- 
ciples which appear rather queer in this country and 
at this time. It seems that by the New Hampshire 
constitution the governor, councillors, senators and 
representatives must be “ of the Protestant religion.” 
The case holds that the children of Protestant parents 
or those born in a Protestant country are “of the 
Protestant religion,” unless they renounce that relig- 
ion and voluntarily elect to adopt some other 
religion. The term “Protestant” is held to include 
all Christians who deny the authority of Rome; but 
aman must be nominally a Christian to be either a 
Protestant or a Catholic. Among the points decided 
we also notice the following: “ Deists, Theists, Free 
Religionists and other infidels, though they may be 
Unitarians in some sense, are not Unitarian Chris- 
tians.” After reading this case we are puzzled to 
know whether New Hampshire belongs to the United 
States, or not. We are certain, at least, that that 
State does not belong to the present age, so far as its 
constitution and laws are concerned with religion. 


A contemporary has been compelled to relieve its 
mind upon asubject incidentally connected with book 
reviews. It says: “We not. unfrequently receive 
from authors of legal works letters acquainting us 
with the merits of their productions, and with the 
favorable opinions expressed of them by persons of 
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authority. It may, perhaps, save some trouble to 
these gentlemen in future, if we say, once for all, that 
their communications invariably find their way to the 
waste-paper basket, and never even exercise the least 
influence on the critic.” This is as it should be; 
and while we have no occasion to make any such 
observations as our contemporary has made, we 
should take precisely the same view were any at- 
tempts made to influence our critical judgment of a 
legal work. We thoroughly recommend and heartily 
subscribe to the sentiment conveyed in our contem- 
porary’s remarks; because it is one of the most 
important functions of legal journalism to be inde- 
pendent. It is also of the utmost importance to the 
profession that all law books should receive their just 
deserts at the hands of the critic, irrespective of the 
claims of the author and his friends, or of the pub- 
lisher. A book written by a novus homo—a new 
and unknown author —is just as sure of receiving 
ample justice from us, as the work of a distinguished 


and popular author. 
———- ope ——— 


NOTES OF CASES. 


In Harrison v. Hoyle, 6 Leg. Gazette, 404, the 
Supreme Court of Ohio decided an ecclesiastical case, 
the opinion being a very elaborate one and the judge 
deducing from the adjudged cases the following prin- 
ciples of ecclesiastical law: 1. Civil courts, in deter- 
mining the question of legitimate succession of an un- 
incorporated religious society, where a separation has 
taken place, will adopt its rules, and enforce its polity 
in the spirit and to the effect to which it was de- 
signed. 2. Where public policy, or the positive law 
of the land, is not contravened, the decisions and 
orders of such society, when made in conformity to 
its polity, should have the same effect, in civil courts, 
which the society intended should be awarded to 
them when pronounced by its own judicatories. 3. 
If such society be composed of several bodies or 
branches, whether co-ordinate or subordinated, the 
rules of the society, for the management of its inter- 
nal affairs, and for the adjustment of the relations be- 
tween its branches, constitute the rule by which they 
should be governed. 


In Lyon v. Pollard, a recent case decided in the 
Supreme Court of the United States, an important 
question was decided relative to the validity of con- 
tracts. It appeared that L. and Mrs. P. entered into 
a written agreement whereby L. was to furnish the 
means of carrying on a hotel, and Mrs. P. was to 
superintend and conduct it. In an action by Mrs. P. 
for breach of the contract on the part of L., the latter 
offered to prove that Mrs. P. was unfit to perform her 
part of the contract by reason of the use of opiates 
and by reason of her unsound mental condition. This 
Held, error, Judge Miller, who de- 
“We do not 


was refused. 
livered the opinion of the court, said: 





agree with counsel that, for the insanity of plaintiff, 
or her mental incapacity, to perform her part of the 
contract, whether from natural infirmities or from the 
use of opium, the only remedy of the defendant is an 
action against her on the contract. The plaintiff was 
employed to perform important and specific duties, 
Her compensation for this was to be one-fifth of the 
net proceeds of the business which she had agreed to 
superintend. If she rendered herself, or otherwise 
became incapable of performing these duties, that of 
itself authorized the defendant to rescind or termi- 
nate the contract. He was not bound to continue 
as the superintendent of a large hotel, a person who 
was a lunatic, or who was so stupid under the influ- 
ence of narcotics, that her presence was a danger and 
an injury, and who could render no reasonable ser- 
vice. The contract, on her part, implied some capa- 
bility of performing the duties she had assumed, of 
rendering some service. If she could render none, 
defendant was not bound to continue it.” 


In Norment v. Fastnaght, 1 Wash. Law Rep. 318, 
it was held, that an expert could not properly testify 
that upon the face of a conveyance of real estate, it 
did not apply to or cover the premises in controversy. 
The construction of written instruments is for the 
court alone. Of course this rule does not apply to 
the genuineness of written instruments, or of signa- 


tures. 
—— + ee 


MEASURE OF DAMAGES FOR BREACH OF 
CONTRACT TO CONVEY REAL ESTATE. 


The Supreme Court of Missouri in Kirkpatrick v. 
Downing, 1 Cent. L. J. 617, has recently decided that 
where a vendee goes into possession of land under a 
contract of sale, and the vendor subsequently refuses 
to give a deed and conveys the land to a third person, 
the measure of damages is the actual loss which the 
vendee sustains, that is, the difference between what 
he owes on the land at the time of the breach and 
what the land is then worth. Wagner, J., who deliv- 
ered the opinion of the court, said: 

“Upon the question of damages in cases like this, 
the authorities are conflicting and inharmonious. That 
there are many cases of the very highest respectability 
sustaining the view taken by the court below, is un- 
questioned. In conformity with the decisions in both 
England and America, the courts in this State have 
held that the measure of damages On a breach of cov- 
enant of seizin is limited by the consideration-money 
and interest. Dickson v. Desire, 23 Mo. 166; Tong v. 
Matthews, id. 437. The covenant of seizin is broken 
as soon as it is made. If, at the time of the execution 
of the deed, the grantor does not »wn the land, the 
covenant is broken immediately, and the rule for as- 
sessing the damages arising on this breach, is based 
upon the principle that, no land having passed by the 
vendor’s deed to the purchaser, the purchaser has lost 
no land by the breach of the covenant—he has lost 
anly the consideration he paid. 

‘““And many cases, as before remarked, have held 
this rule equally applicable to the case of a sale of land, 
when the vendor, for any reason, refuses to carry out 
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his agreement and convey the title. As abundant 
authorities may be found, both for and against this 
rule, it is best to examine the question in the light of 
reason, and determine, if possible, what line of adju- 
dication will most likely be promotive of the ends of 
justice. Mr. Sedgwick well remarks in his treatise on 
the measure of damages, that although courts have 
felt themselves bound, in some instances, as to real 
covenants, to adopt arbitrary rules, still the constant 
effort is to give compensation for what is actually lost ; 
not to allow remuneration for a mere technical breach 
of agreement, but to make the measure of damages 
correspond with the real injury sustained, and not to 
permit an action where no loss has been suffered. 
Sedgw. Meas. Dam., 6th ed.,194. A difference has been 
taken in some of the cases in regard to the good or 
bad faith of the vendor in failing to comply with his 
agreement as affecting the amount of damages, some 
holding that where he is guilty of fraud, or has acted 
dishonestly, substantial damages may be awarded to 
the purchaser, whilst others take the opposite view, 
and declare that the motives which actuated the seller 
can have no influence on the principle involved, and 
that the damages in either event will be the same. In 
Flureak v. Thornhill, 2 W. Bl. 1078, it was held that 
the contracts for the sale of real estate are on the con- 
dition, always implied if not expressed, that the seller 
has a good title, and if without fraud he fails to con- 
vey by such title, the vendee is not entitled to dam- 
ages for the loss of his bargain. But in the still later 
and very recent case of Engel v. Fitch, L. R.,3Q. B. 
314, this question was subjected to a very full and 
elaborate discussion in the Queen’s Bench. It ap- 
peared in this case that the defendants, mortgagees of 
the lease of a house, sold it by auction to the plaintiff, 
the particulars of the sale stating that the possession 
would be given on completion of the purchase. The 
plaintiff resold it at an advance to a person who wanted 
the house for occupation. Upon an investigation of 
the title it was found satisfactory, but on the plaintiff 
requiring possession, before completing the purchase, 
the mortgagor was found to be in possession, and re- 
fused to give it up. The defendants could have ousted 
him by ejectment, but they refused to complete the 
sale on the ground of expense. On this the plain- 
tiff brought an action for breach of the contract of 
sale, and it was held that, as the breach of contract 
arose, not from inability of the defendants to make a 
good title, but from their refusal to take the necessary 
steps to give the plaintiff possession pursuant to their 
contract, the plaintiff could recover, not only the de- 
posit and the expenses of investigating the title, but 
also damages for the loss of his bargain, and that the 
measure of damages was the profit which it was shown 
he could have made on a sale. The cases bearing on 
the subject were all thoroughly reviewed, and the above 
results arrived at. 

“The case of Engel v. Fitch was affirmed in Ex- 
chequer Chamber (L. R., 4 Q. B. 659), with a slight 
difference in the mode of stating the measure of dam- 
ages which was held to be the difference between the 
contract price and the value at the time of the breach 
of the contract, the profit which it was shown the 
plaintiff could have made, on a resale, being the evi- 
dence of this enhanced value and its amount. In de- 
livering the judgment, Kelly, Ch. B., said: *No case 
has been cited in which the purchaser of real property 
has been held disentitled to recover damages like the 
present, except in the case of FlureadJv. Thornhill 





and the cases which followed it, and upon the one 
ground of the vendor’s inability to make out a title; 
and there is no authority to show that when the breach 
of contract has been on any other ground, any other 
rule, as to damages, applies in contracts as to the sale 
of real property than that which prevails in the ordi- 
nary case of a breach of contract.’ This decision is 
highly approved by Mr. Dart, and in commenting upon 
it (2 Dart’s Vend. and P., 4th Eng. ed., 873-4), he says: 
‘This decision, though scarcely reconcilable with some 
of the earlier authorities, has placed the rule on aclear 
and intelligent footing, and has excluded from its 
operation the case of a vendor selling mala fide, or 
entering into a merely speculative contract for sale.’ 
This rule, then, is clearly deducible from the English 
authorities: If the vendor knew, at the time the con- 
tract was entered into, that he had no title; or if the 
sale goes off because he changes his mind; or because 
he neglects to take the necessary steps for putting the 
purchasers into possession; the purchaser may, in an 
action for breach of such contract, recover, beyond 
his expenses, damages for the loss of his bargain. 1 
Chit. Contracts, llth Am. ed., 437. Mr. Perkins, in 
his last edition of Sugden on Vendors and Pur., in an 
elaborate note, says that the current of American au- 
thorities now runs in the same direction. He says 
that it has been held, that where the vendor has, in 
bad faith, agreed to sell land to which he knew he had 
no title (McDonnell v. Dunlap, Hardin, 41; Davis v. 
Lewis, 4 Bibb, 456; Baldwin v. Munn, 2 Wend. 399; 
McNair v. Compton, 35 Penn. 8t. 23; Brinckerhoff v. 
Phelps, 24 Barb. 100; S. C., 43 id. 469; Drake v. Baker, 
34.N. J. 358; Peters v. McKeon, 4 Denio, 456; Bush v. 
Cole, 28 IN. Y. 261); where, having the title at the time 
of the agreement to convey, he has afterward dis- 
abled himself from conveying by a transfer to a third 
person (Wilson v. Spencer, 11 Leigh, 261; Dustin v. 
Newcomer, 8 Ohio, 49); where he refuses to convey be- 
cause the land is greatly enhanced in value (Brincker- 
hoff v. Phelps, 24 Barb. 100; 8S. C., 43 id. 469), and also 
where, having the title at the time, he ought to convey 
according to his agreement, he still refuses to convey; 
in all these cases, ina suit at law for a breach of the 
agreement to convey, the vendee is entitled to recover 
such sum as will indemnify him for the actual and 
direct loss sustained by the non-performance of the 
agreement, which would generally be the difference 
between the contract price and the enhanced value of 
the land, when the conveyance should have been 
made.’ Western Railway v. Babcock, 6 Metc. 358; 
Pringle v. Spaulding, 58 Barb. 17. So in Michigan, the 
measure of damages for a willful breach of a contract 
to sell and convey a lot of land, was held to be the 
difference between the actual value of the land at the 
ime of the breach and the sum agreed to be paid. 
Allen v. Atkinson, 21 Mich. 353. And again, in the 
case of Hammond v. Hannin, id. 374, the court regards 
it as settled, that, while the ordinary measure of dam- 
ages for breaking a covenant to sell real estate con- 
tinues, the consideration, money and interest, with, 
perhaps, also the cost of investigating the title; yet, 
that where a party contracts to sell, knowing he can-~ 
not make a title, or having a title, refuses to convey, 
or disables himself from conveying, or otherwise acts 
in bad faith, the vendor is remitted to his general lia- 
bility. The rule is, then, the same in relation to real 
as to personal property, and the measure of damage is 
the value of the land at the time of the breach. The 
same rule prevails in the Supreme Court of the United 
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States. In Hopkins v. Lee, 6 Wheat. 109, the court | he would have been forced to pay the balance of the 
said : 


‘The rule is settled in this court, that in an ac- 
tion by the vendee for a breach of contract on the 
part of the vendor, for not delivering the article, the 
measure of damages is its price at the time of its 
breach. The price being settled by the contract, 
which is generally the case, makes no difference, nor 
ought it to make any; otherwise the vendor, if the 
article has risen in value, would always have it in his 
power to discharge himself from his contract and put 
the enhanced value in his own pocket; nor can it make 
any difference in principle whether the contract be 
for real or personal property, if the lands, as is the 
case here, have not been improved or built on. In 
both cases the vendor is entitled to have the thing 
agreed for at the contract price, and to sell it himself 
at its increased value. If it be withheld, the owner 
ought to make good to him the difference.’ 

**So in Maine, Hill v. Hobart, 16 Me. 164, it was de- 
cided, that in debt for breach of a bond conditioned 
for the conveyance of land, the measure of damages 
was the value of the land at the time the conveyance 
should have been made. The court says, when the 
vendee proceeds at law, he is entitled to a complete 
indemnity and no more. By a performance he would 
have received the land, and not receiving that, if he 
obtains the value at the time, that is the exact meas- 
ure of his loss. And the same doctrine is announced 
in many other cases. Warren v. Wheeler, 21 Me. 484; 
Lrwrence v. Chase, 54 id. 196; King v. Brown, 2 Hill, 
485; Boardman v. Keeler, 21 Vt. 84; Bryant v. Ham- 
brick, 9 Ga. 133; Barnham v. Nichols,3 R. I. 187; Burr 
v. Todd, 41 Penn. St. 206; Shaw v. Wilkins, 8 Humph. 
647; McKee v. Brandon, 2 Scammon, 399; Hopkins v. 
Yowell, 5 Yerger, 305; Cannell v. McLean, 6 Har. & J. 
2097; Marshall v. Haney, 9 Gill, 251; Whiteside v. Jen- 
nings, 19 Ala. 784. The same principle is applied 
where the vendor has not actually tendered perform- 
ance, or has not made an available tender, but, in con- 
sequence of the acts of the vendor, or otherwise, is 
still entitled to maintain a suit for breach of contract 
onthe part of the vendorin not conveying. In such 
a case the measure of damages would be the same, 
namely: the difference between the contract price and 
the value of the land at the time of the breach. Lee 
v. Russell, 8 Ired. 526; Nichols v. Freeman, 11 id. 99; 
Goodwin v. Francis, L. R., 5 C. P. 295. The rule must 
be reciprocal; where the property has enhanced in 
value, the purchaser gets the benefit of the enhance- 
ment, so where a depreciation has taken place, he 
must submit to a corresponding loss. In both cases 
he obtains the true measure of damages, full compen- 
sation for the loss sustained. Thus, in Nichols v. Free- 
man, the plaintiff purchased a lot of land for $8,000, 
and paid the greater part of the purchase-money. The 
plaintiff was let into possession, and the defendant 
executed a bond in the penalty of 310,000, conditioned 
to convey upon the payment of the balance of the pur- 
chase-money. The plaintiff was evicted by the judg- 
ment-creditors of the defendant, and the property 
sold by the plaintiff for $2,500, which was admitted to 
be the real value of the property at the time. The 
court refused to allow the plaintiff to recover the 
amount of purchase-money, as if he had repudiated 
the contract and sued for money had and received. It 
was said: ‘ Here the plaintiff seeks to recover compen- 
sation; what sum will put bim in as good a condition 
as if the contract had been performed? In this case 
he would have got property which is worth $2,500, but 











purchase-money and interest. He has not paid this 
latter amount, and his damage is the difference be- 
tween that sum and the value of the property, which, 
by the case, is agreed to be $207.80;’ and tothat sum 
the redress was limited. So, in Goodwin v. Francis, 
where the purchase-money had not been paid, Boville, 
Ch. J., in delivering his opinion, said: ‘I am not aware 
of any decision in which it has been held that, where 
a man having a good title refuses to convey, according 
to contract, he is not liable to compensate the other 
party for the loss of his bargain, as well as for any ex- 
penses he may have actually incurred; the contrary is 
laid down in Engel v. Fitch, and I do not see that 
Sikes v. Wild is inconsistent with it, for in that case 
there was a failure of the title. I think, therefore, 
that the defendant is liable for the difference between 
the contract price and the market value of the estate, 
and that the price at which it was resold is prima facie 
evidence of its market value.’ Where there is no evi- 
dence given showing any change in the situation, the 
consideration paid and interest will be taken as the 
correct value of the land. 

** But where there is evidence given showing a change 
in the value of the land, the value at the time the 
breach occurred, and when the conveyance ought to be 
made, will furnish the standard of damages. This is 
fair and just for both parties, as they obtain precisely 
what they are entitled to, and the basis is predi- 
cated on actual loss, the full and adequate compensa- 
tion. The rule commends itself for its intrinsic jus- 
tice. It conforms to the varying circumstances of 
each case, and is equitable and just. The arbitrary and 
unbending rule that the purchase-money and interest 
shall in all cases be taken as the criterion of damages, 
will, in the majority of instances, do injustice either to 
the seller or purchaser. No reason is perceived why 
it should be adhered to and enforced, when one more 
consistent with equity is found, and which is easily 
administered. The rule for which we contend is just to 
both parties. It gives to the purchaser precisely what 
he has lost in consequence of the breach of contract 
committed by his vender, and it makes the latter re- 
sponsible for the violation of his agreement in the full 
amount in which he has occasioned injury. Now in 
the present case, the plaintiff still owed a part of the 
purchase-money for the land, but he cannot obtain a 
conveyance of the land upon the balance due, because 
the defendant has disabled himself from conveying by 
selling the land to another person. 

** What, then, is the extent of his loss, and what con- 
stitutes the measure of his damages? Plainly, the dif- 
ference between what he owes on the land and what 
the land is worth.” 

In a recent case in the House of Lords, Bain v. Foth- 
ergill, 31 L. Times, N. S. 387, it was decided that upon 
a contract for the sale of real estate, where the vendor, 
without his default, is unable to make a good title, the 
purchaser is by law entitled to recover no damages for 
the breach of the contract. In this case the facts were 
these: The defendants were lessees of a mining roy- 
alty and proposed to sell their interest therein to the 
plaintiffs. They were under a covenant not to assign 
without the consent of the lessors. They mentioned 
as one of the conditions of sale “* the usual covenant 
for our protection as standing between you and our 
The plaintiffs paid a deposit, but the lessors 
refused consent. Held, that the case was within the 


lessors.”’ 


principles of Flureau v. Thornhill, 2 W. Bl. 1078, and 
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that the plaintiffs were only entitled to recover the 
deposit money and the expenses of investigating title. 
The case was very elaborately considered. Opinions 
were delivered, at the instance of the Lords, by Pol- 
lock, B., Denman, J., and Pigot, B. Lords Chelmsford 
and Hatherly also delivered opinions, The opinion 
of Lord Chelmsford was as follows: 

“My Lords, this appeal brings in review the case of 
Flureau v. Thornhill, 2 W. Bl. 1078, and the other cases 
which have engrafted exceptions upon it; and the first 
question is, whether that case was rightly decided. 
The decision was nearly a century ago, in 1775, and has 
been followed ever since; not, however, without an 
occasional expression of doubt. Now the rule estab- 
lished by it is, that upon a contract for the purchase of 
real estate, if the vendor, without fraud, is incapable 
of making a good title, the purchaser is not entitled 
to any compensation for the loss of his bargain. The 
case is very shortly reported. De Grey, C. J., merely 
laid down the rule, without giving any reason for it; 
but Blackstone, J., said this: ‘‘ These contracts are 
merely upon condition frequently expressed, but al- 
ways implied, that the vendor has a good title.” The 
rule and the reason for it have been adopted and fol- 
lowed in subsequent cases. In Walker v. Moore, 10 
B. & C. 416, Park, J., said: “‘A jury ought not, in the 
case of a vendor in possession, to give any other dama- 
ges in consequence of a defect being found in the title, 
than those which were allowed in Flureau v. Thornhill, 
In the absence of any express stipulation about it, the 
parties must be considered as content that the damages, 
in the event of the title proving defective, shall be 
measured in the ordinary way, and that excludes the 
claim of damages on account of the supposed goodness 
of the bargain.’’ In the case of Robinson v. Harman, 
1 Ex. 850, the same learned judge said: ‘*The case of Flu- 
reau v. Thornhill qualified the rule of the common law, 
that where a party sustains a loss by reason of a breach 
of contract, he is, so far as money can do it, to be 
placed in the same situation with respect to damages 
as if the contract had been performed. Again, in 
Pounsett v. Fuller, 17 C. B. 660, the court held that 
where a vendor failed to make a good title, pursuant 
to his contract, the purchaser (in the absence of fraud 
or misrepresentation) was not entitled to damages for 
the loss of his bargain. Cresswell, J., in delivering his 
opinion, said, ‘‘ We are not called upon here to investi- 
gate the grounds upon which the decision in Flureau v. 
Thornhill proceeded, or to pronounce any opinion as 
to the wisdom or expediency of the rule there laid 
down. It is enough for us to say that it has been re- 
ceived and acted upon in too many subsequent cases to 
allow us tocall it in question.’”’ And in the recent case 
of Sikes v. Wilde, 8 L. T. Rep. N. S. 642; 4 B. & S. 421, 
the Courts of Queen’s Bench and Exchequer Chamber 
adopted the rule and acted upon it. In the more re- 
cent case of Engel v. Fitch (ubi sup.) Cockburn, C. J., 
expressed his opinion that the case of Flureau v. ‘T'horn- 
hill was unsatisfactory, and gave his sanction to the 
doubt of Abbott, C. J., as to the soundness of that de- 
cision. There is, perhaps, some difficulty in ascertain- 
ing the exact grounds of the judgment, but in addition 
to those which have been previously assigned, it seems 
to me that the following considerations may be sug- 
gested as in some degree supporting the correctness of 
the decision. ‘The fancied goodness of the bargain”’ 
must be a matter of a purely speculative character, and 
in most cases would be very difficult to determine, in 
consequence Of the conflicting opinions likely to be 





formed upon the subject ; and even if it could be proved 
to have been a beneficial purchase, the loss of the pecu- 
niary advantage to be derived from a re-sale appears to 
me to be a cc quence too r te from the breach. I 
am aware that in Engel v. Fitch, where, after the con- 
tract and before the breach, the purchaser contracted 
for a resale at an advance of 105l., the court, though 
pressed with the decision in Hadley v. Baxendale, 9 
Ex. 341, held that, “ if an increase in value has taken 
place between the contract and the breach, such an in- 
crease may be taken to have been in the contemplation 
of the parties within the meaning of that case.” But 
it must be borne in mind that this question as to dam- 
ages depends, as Alderson, B., said in Hadley v. Baxen- 
dale, upon what ‘‘ may be reasonably supposed to have 
been in the contemplation of both parties at the time 
of making the contract as to the probable result of the 
breach of it.’’ Now, although the purchaser in Engel 
v. Fitch, when he entered into the contract, may have 
contracted a resale at an advance, it is not likely that 
the loss of this profit should have occurred to the ven- 
dor as the probable result of the breach. The judges 
were, no doubt, influenced by the fact that the profit- 
able resale had actually taken place, and were in conse- 
quence drawn aside from considering what must have 
been in the minds of both parties at the time when 
they made the contract. The decision in Flureau v. 
Thornhill derives great additional authority from the 
opinion of Lord St. Leonards, who considers that it 
was rightly decided (Vendors and Purchasers, 14th 
ed., p. 360): The almost unanimous approval of the de- 
cision was broken in upon by an expression of disap- 
probation from Abbott, C. J., in the case of Hopkins v. 
Grazebrook, 6 B. & C. 31. He there said: ** Upon the 
present occasion I will only say that if itis advanced 
as a general proposition that where a vendor cannot 
make a good title the purchaser shall recover nothing 
more than nominal damages, I am by no means pre- 
pared to assent to it. If it were necessary to decide 
that point, I should desire to have time for considera- 
tion.”” That case was one which, according to the opin- 
ion of the court, was not within the operation of the 
rule in Flureaw v. Thornhill, but the decision itself 
cannot be supported. The seller in that case had un- 
doubtedly an equitable estate, in respect of which he 
had a right to contract. Therefore the language of 
Abbott, C. J., that ‘“‘ the defendant had entered into a 
contract to sell without the power to confer even the 
shadow of a title,’’ is not warranted by the circum- 
stances, as he could certainly have assigned his equit- 
able estate, and thus the sole ground upon which he 
was held responsible for damages entirely failed. But 
although the facts in that case did not justify the de- 
cision, yet it has always been treated as having intro- 
duced an exception into the rule in Flureau v. Thorn- 
hill, and as having withdrawn from its operation a 
class of cases where a person knowing that he has no 
title to real estate enters into a contract for the sale 
of it. It has been recognized in several cases since. 
In Robinson v. Harman, Parke, B., said, *‘ the present 
case comes within the rule of the common law, and I 
cannot distinguish it from Hopkins v. Grazebrook, and 
Alderson, B., and Platt, B., expressed the same opin- 
ion. In Pounsett v. Fuller, it was treated as a valid 
authority by all the judges, the question which they 
considered being, whether the case fell within the rule 
in Flereau vy. Thornhill, or the exception in Hopkins v. 
Grazebrook, and they decided that it was within the 
former case. But in the case of Engel vy. Fitch, the 
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Courts of Queen’s Bench and Exchequer Chamber pro- 
ceeded expressly on the cases of Hopkins v. Grazebrook 
and Robinson v. Harman, the Chief Baron quoting the 
very words of the Chief Justice, and relying on those 
cases. It was after this decision that the plaintiffs in 
error declined to argue the present case in the Exche- 
quer Chamber, as the authorities could only be fully 
reviewed by a higher tribunal. Notwithstanding the 
repeated recognition of the authority of Hopkins v. 
Grazebrook, I cannot, after careful consideration, ac- 
quiesce in the propriety of that decision. I speak, of 
course, of the exception which it introduced into the 
rule established by Flureau v. Thornhill, with respect 
td damages upon the breach of a contract for the sale 
of reul estate, for as to the case itself not falling with- 
in the exception to the rule (if any such exists), I sup- 
pose no doubt can now beentertained. The exception 
has always been taken tobe this: that in an action for 
breach of a contract for the sale of a real estate, if the 
vendor at the time of enteringinto the contract knew 
that he had no title, the purchaser has a right to recover 
damages for the loss of his bargain. In Sedgwick on 
Damages, 4th ed., p. 234, it is said, ‘‘ to the general rule 
there undoubtedly exists an important exception, 
which has been introduced from the civil Jaw in regard 
to damages recoverable against a vendor of real estate 
who fails to perform and complete the title. In these 
cases the line has been repeatedly drawn between par- 
ties acting in good faith and failing to perform, because 
they could not makea title, and parties whose conduct 
is tainted with fraud and bad faith. In the former 
case the plaintiff can only recover whatever money has 
been paid by him, with interest and expenses. In the 
latter he is entitled to damages for the loss of his bar- 
gain. The exception cannot, I think, be justified or 
explained on principle, but it is well settled in prac- 
tice.” I quite agree that this distinction is not to be 
justified or explained on principle. I fully agree in 
the doubt expressed by Blackburn, J., in Sikes v. Wilde, 
as to the soundness of the exception in Hopkins v. 
Grazebrook, and in the observations which follow the 
expression of that doubt, and upon a review of all the 
decisions on the subject, I think that it ought not any 
longer to be regarded as an authority. Entertaining 
this opinion, I can have no doubt that the judgment 
of the Court of Exchequer in the present case is right, 
whether it falls within the rule, as established by 
Flureau v. Thornhill, or is to be considered as involving 
circumstances which have been regarded as removing 
cases from the influence of that rule; because I think 
the rule as to the limits within which damages may be 
recovered upon the breach of a contract for the sale of 
real estate, must be taken to be without exception. If 
a person enters into a contract for the sale of a real es- 
tate, knowing that he has no title to it, nor any means 
of acquiring it, the purchaser cannot recover damages 
beyond the expenses he has incurred by an action for 
the breach of the contract; he can only obtain other 
damages by an action for deceit. Itis only necessary to 
add that, in my opinion, if there were any exceptions 
from the rulein Flureau v. Thornhill, the present case 
would not fall within any of them, but is within the 
rule itself. There is no reason to think that the re- 
spondents were not acting throughout under a bona fide 
belief that the lessor’s consent might be obtained at any 
time upon application. They were prevented from per- 
forming their contract, not from any willful act or 
fraud on their part, but by an unexpected defect in 
their title, which was beyond their power tocure. The 





case falls precisely within the terms of the rule, as 
stated in Flureau v. Thornhill ; and, therefore, in my 
opinion, the judgment appealed from is right, and 
ought to be affirmed.” 


~~ 
vor 


COURT OF APPEALS ABSTRACT. 
ASSESSMENT. 

This was an application under the act of 1858, to vacate 
an assessment for repaving certain streets in the city of 
Brooklyn. It was conceded that the original assess- 
ment was invalid; the legislature however passed an act 
(chap. 812, Laws of 1872) entitled ‘‘An act to confirm, re- 
duce and levy certain assessments on the city of Brook- 
lyn,’”’ which provided that two-thirds of the costs and 
expenses of certain improvements for which assess- 
ments had been previously made, which were claimed 
to be invalid, should be a lien and assessment on the 
property included in the respective districts of assess- 
ments, and declaring that two-thirds of said several 
assessments ‘‘is levied on the several pieces of land,” 
and in the proportions in which the same had been 
already assessed, it shall be ‘“‘ levied as a tax,” etc.; 
this act included the improvement in question. 
Held, that the provisions of said act do not attempt to 
legalize the old assessments, but make new ones; the 
former being referred to simply to fix the amounts. 
They do not interfere with any vested right or cause 
of action of one affected by either of the original assess- 
ments; these are superseded and annulled and the new 
assessments substituted therefor; and said provisions 
are constitutional, and the assessments thereby im- 
posed valid. The fact that assessments for dif- 
ferent streets are provided for does not bring the act 
within the prohibition of the constitution (art. 3, § 16) 
against embracing more than one subject in a local or 
private bill. The general subject mentioned in the title 
of the bill includes them all. 

One of the original assessments was for repaving St. 
Felix street, from DeKalb avenue to Hanson place. 
The act of 1872, in reciting the improvements provided 
for, only embraces St. Felix street from DeKalb ave- 
nue to Fulton street, about half of the original improve- 
ment. Held, that the description in the act was suffi- 
cient to make the re-assessment valid and binding as to 
an owner whose lot was located within the district em- 
braced in the act. 

It seems, however, that section 12 of said act, which 
provides that certain specified streets shall be repaired 
when necessary and kept in repair at the expense of 
the city, contains a different subject; but that does 
not invalidate the other provisions. (Church, Ch. J.) 

The legislature has unlimited power of taxation for 
public purposes, except as specifically restrained by the 
constitution. An assessment for a municipal improve- 
ment is a species of tax, and it is within the taxing 
power of the legislature to impose it. In case an assess- 
ment for municipal improvements is irregular, the leg- 
islature may itself make instead of authorizing a re- 
assessment. In re Van Antwerp et al. Opinion by 
Church, Ch. J. 





CONTRACT. 

This action was brought to recover one-half of asum 
of money received by defendant of one B. It appeared 
from the plaintiff's evidence that one O. failed, owing 
the plaintiff and defendant herein and B. The latter 
and defendant were delegated to represent O.’s Roch- 
ester creditors at a general meeting of the creditors. 
On their way tu this meeting B. and defendant agreed 
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that if either was appointed chairman of the general 
meeting of creditors he would appoint the other upon 
the committee to arrange with O., if one should be se- 
lected; they also agreed that any advantage derived 
by the one so appointed from his position on said com- 
mittee should be shared between them. Defendant 
was chairman of the general meeting and he appointed 
B. on the committee. A compromise of fifty cents on 
the dollar was accepted, and B. secured O.’s notes for 
the other fifty per cent due to his firm. Aftersome time 
defendant discovered this: he told plaintiff B. had not 
acted rightly and had collected more than the other 
creditors, and he asked-plaintiff to unite with him in 
an action against B. ; to this plaintiff agreed ; they were 
to bear the expenses equally and to divide equally what- 
ever was recovered. After this B., learning that a suit 
was to be commenced, settled with defendant by pay- 
ing him $191, plaintiff consenting thereto. Plaintiff 
demanded his share of this sum, and defendant refused 
to give it to him. There was no evidence that plaintiff 
at the time of his agreement with defendant knew of 
the latter’s agreement with B. After the testimony 
was closed defendant’s counsel asked the court to direct 
a verdict for defendant on the ground of want of con- 
sideration for the promise, and it was granted. Held, 
error; that the promise to bear half the expense was a 
good consideration for the promise to share the pro- 
ceeds, and that the condition, if any, that a suit should 
be brought was waived, and by mutual agreement a 
settlement substituted. Britenstool v. Michaels. Opin- 
ion by Rapallo, J. 
CRIMINAL LAW. 

1. The plaintiff in error was indicted for procuring 
an abortion by administering drugs, causing the death 
of the mother. The prosecution, after proving that the 
mother was pregnant, that there had been interviews 
between her and the accused, and that he had given 
her drugs, which she took, and in consequence that a 
miscarriage was produced, which caused her death; 
offered in evidence a circular, issued and circulated by 
the accused about two years previous to the transaction 
in question, advertising, in substance, that he could be 
consulted in relation to the production of miscarriages 
and advising females, who should consult him, how the 
same could be kept secret, and they protected from 
criminal punishment. This was received under ob- 
jection. Held (Folger, J., dissenting), no error; that 
the evidence was proper as showing knowledge by the 
accused of the drugs and their probable effect, and that 
he administered them for the purpose of procuring an 
abortion. 5 

Evidence tending to prove any fact constituting an 
element of a crime charged in an indictment is com- 
petent, although it may prove the prisoner guilty of 
some other crime. 

The prosecution offered in evidence minutes of the 
prisoner’s conviction for the crime of perjury. They 
were objected to on the ground that no certificate that 
it was a true bill appeared upon the indictment, and 
that it appeared thereby that sentence was passed by a 
court constituted of different persons from those before 
whom the trial was had. This objection was over- 
ruled. Held, no error; that the indictment not having 
been objected to on the trial thereof the defect, if any, 
was cured, and that the different composition of the 
court was no ground of objection. 

Among other things the court charged the jury, 
that if they found an abortion bad been commit- 
ted on deceased, or an attempt had been made, 





causing her death, and that the prisoner was con- 
nected with it, they must convict. The counsel 
for the prisoner excepted, and insisted that this 
part of the charge was erroneous, as the court in- 
structed the jury to convict, notwithstanding they 
found that the production of the miscarriage was 
necessary to preserve the life of the deceased, in which 
case it was not criminal. eld, that, as the evidence 
showed clearly the absence of any necessity, and none 
whatever was given, tending to show such a necessity, 
the charge was proper, as there was nothing to war- 
rant the submission of that question to the jury. 
Weed v. The People. Opinion by Grover, J. 

2. The plaintiff in error was tried and convicted 
upon an indictment charging him with the crime of 
murder in the first degree in killing one C. The crime 
was committed with a shoe knife, five wounds were 
found upon the murdered girl’s body; one in the left 
breast penetrating the heart, and another in the back 
of the neck, penetrating the vertebrae, in which the 
knife was found sticking. On the trial the prosecution 
called a physician and surgeon who was present at the 
post-mortem examination, and he was permitted to 
testify under objection, that the wound in the heart of 
the deceased was, in his opinion, the cause of her death. 
Held, no error; as both wounds were inflicted by the 
same hand, it was immaterial which caused death, but 
if material it was competent for a person of surgical 
skill to give his opinion thereon, as, although every 
juryman knew that such a wound as was found in the 
heart of the deceased would speedily produce death, 
it was not likely that they would know, or could deter- 
mine without assistance, how much delayed that might 
be, still less which of the two wounds, either of which 
was surely fatal, caused the death. 

After there had been given general evidence on be- 
half of the prisoner, tending to show that the deceased 
was disposed to be sullen and violent in temper when 
angry, and that when excited she was ungovernable 
and passionate, there were questions asked, tending to 
show particular instances of exhibitions of temper, 
which were excluded under objection. Held, no error. 

In charging the Jury, the court laid down propositions 
which, as the court here held, if detached and isolated 
would be open to criticism; but when the attention of 
the court and jury were called to them by specific ob- 
jections, the misdirection claimed was abandoned and 
corrected, and the rule as claimed by the prisoner’s 
counsel asserted. Held, that this did not present an 
error for review. Eggler v. The People. Opinion by 
Folger, J. 

JURISDICTION. 

On November 10, 1871, J. made an assignment to M. 
for the benefit of his creditors under the act “to se- 
cure to creditors a just division of the estate of debt- 
ors who convey to assignees,” etc., chapter 348, Laws 
of 1860, and the various acts amendatory thereof (chap. 
860, Laws of 1867; chap. 92, Laws of 1870; chap. 838, 
Laws of 1872, and chap. 363, Laws of 1873). M. accepted 
the trust and filed the required bond. Upon motion 
of several of the creditors of J. one of the judges of 
the Court of Common Pleas of the city and county of 
New York made an order requiring M., the assignee, 
to state and render an account of the trust fund, and 
of his proceedings as such assignee, and appointing a 
referee ‘to take and state such account.’’ The motion 
was opposed upon the ground that a judge of that 
court was not a county judge and had no authority 
under said acts. Held, that the term “ county judge,” 
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as employed in said act of 1860 and the acts amendatory 
thereof, includes the judges of the Court of Common 
Pleas for the city and county of New York, and the 
judges of that court can rightfully exercise the juris- 
diction conferred by said acts upon the county judge, 
when the debtor resides in the city of New York. Also 
held, that under section 4, chapter 838, Laws of 1872, 
the judge was not authorized to refer to a referee to 
take and state the account of the assignee; the au- 
thority to refer is limited to the taking and reporting 
the evidence. In re accounting of Morgan, assignee, 
etc. Per curiam opinion. 
MANDAMUS — PUBLICATION OF LAWS. 

Chapter 215 of the Laws of 1870, amending section 
3, chapter 280, Laws of 1845, which provides for the 
publication of:the session laws, makes it the duty of 
the board of supervisors of each county to designate 
two newspapers for that purpose which are “of oppo- 
site politics, and fairly represent the two principal 
political parties into which the people of the county 
are divided;” it is not implied of necessity in the 
statement that the papers ‘fairly represent the two 
principal parties,” that they are of ‘‘ opposite politics,” 
the two phrases are not exact equivalents. 

A return to an alternative writ of mandamus alleg- 
ing the non-performance of this duty, alleged that two 
newspapers were “duly designated,’’ and that these 
papers “fairly represent the two principal political 
parties in said county.” Held, that the return was 
bad in substance, and failed to show such a designa- 
tion as the statute required. Also held, that to au- 
thorize the instituting of the proceedings, no private 
or peculiar interest was necessary, that any citizen of 
the county had a sufficient interest in the question to 
do it. 

The purpose of the fifty-fifth rule of the Su- 
preme Court which provides that in case no plea or 
demurrer is interposed to a return to an alternative 
writ of mandamus within twenty days after service of 
notice, it may be brought on for hearing upon the re- 
turn at a subsequent term, etc., isto enable defendants 
in mandamus to compel a hearing on the return, un- 
less the plaintiff choose to demur or traverse. If plain- 
tiffs waive this right, and both parties proceed to ar- 
gument on the return, there is no irregularity or want 
of authority in the court to hear and dispose of the 
merits of the controversy. In such case the merits 
are to be determined upon the alternative mandamus 
and the return. The affidavits on which the writ was 
granted are to be laid out of view. 

While, when a mandamus is brought to a hearing 
upon the return, without plea or demurrer, merely 
formal and technical defects in the manner of plead- 
ing should be disregarded, yet defects of substance 
which go to the actual merits of the controversy can- 
not be disregarded. People ex rel. Waller v. Supervisors 
of Sullivan County. Opinion by Johnson, J. 

RAILROAD COMPANY. 

This action was brought by the plaintiff to recover 
damages from the defendant for an assault upon and 
forcibly ejecting him from a car on its road. It ap- 
peared that plaintiff purchased a ticket from Sing Sing 
to Rhinebeck. The conductor took up the ticket 
before reaching Poughkeepsie, where the train stopped 
and plaintiff took another train, the conductor of 
which demanded his ticket, plaintiff informed 


him of the surrender of his ticket to the other 
conductor, and refused to pay again; the conductor 
upon the arrival of the train at Staatsburgh, a regu- 
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lar station, ejected him from the car, using such 
force as was necessary to overcome his resistance. 
Held, that the regulation of defendant, requiring a 
passenger either to present evidence to the conductor 
of a right to a seat on the train when reasonably re- 
quired to do so or to pay fare, is reasonable, and plain- 
tiff was lawfully put off the train for non-compliance 
therewith, and the wrongful taking of his ticket by 
the conductor of the first train did not exonerate him 
from complying with the regulation; that for such 
wrongful taking he had aright of action against de- 
fendant. * 

Also held, that where a railroad conductor, acting 
in what he believes to be the performance of his duty 
to the company, removes a passenger, who refuses to 
produce a ticket or to pay fare, although the removal 
be unlawful, the company is liable only for compensa- 
tory damages. (Caldwell v. N. J. Steamboat Co., 47 
N.Y. 282, distinguished.) Townsend v. N. Y. & C. R. 
R.R.Co. Opinion by Grover, J. 

REAL ESTATE. 

This was an action of ejectment. The land in dis- 
pute was taken possession of by defendant a short 
time before the action was commenced by removing 
the line fence upon lands previously occupied by plain- 
tiff, and taking possession of the lands up to the fence. 
It was conceded that the paper title was in defendant, 
plaintiff claimed by adverse possession; his evidence 
tended to show that the line fence was originally 
located more than twenty years prior to the removal 
under the joint direction of the then owners; that it 
had remained as thus located, and that he and his 
grantors had occupied under claim of title up to the 
fence. There was some slight evidence given that 
defendant’s grantor had expressed doubt about the 
fence being on the true line, and had claimed beyond 
it. The court, after charging substantially that if the 
division line was established as plaintiff claimed, and 
the land to the fence possessed and occupied by the 
parties respectively, they having recognized it as the 
boundary for more than twenty years prior to the 
removal, plaintiff was entitled to recover; charged 
further, that no such dispute as to the line was shown 
by the evidence as would disturb the question of acqui- 
escence. Defendant’s counsel excepted tothis. Held, 
that the charge was not erroneous; that plaintiff's 
claim of title could only be interrupted by an action, 
or by hostile possession, and that the loose verbal 
claims made by defendant’s grantor were of no effect. 
Robinson v. Phillips. Opinion by Johnson, J. 

—— 
UNITED STATES SUPREME COURT AB- 
STRACT. 

The following is an abstract of the decisions an- 
nounced in theUnited States Supreme Court on Mon- 
day, December 14, 1874: 

CONTRACT. 

1. The Florida Railroad Company v. Smith et al.; 
error to the Circuit Court of the United States for the 
Northern District of Florida.—This was a suit on a 
contract to build a railroad bridge; the defense charged 
improper and defective construction by the plaintiff. 
Mr. Justice Field delivered the opinion, re-affirming 
the principle that error in refusing to admit testimony 
will not be considered here when it is not shown 
that the answer given was admissible or what the an- 
swer was; held also, that if the defect was in the adap- 
tation of the pier to this structure built on it, the con- 
tractor is responsible when he saw and gave direction 
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for its construction, because he should not have built 
the superstructure on a pier unfit to receive it. Re- 
versed. 

2. The Grand Tower Manufacturing Company v. 
Phillips et al. ; error to the Circuit Court of the United 
States for the Southern District of Ilinois.— A con- 
tract in writing to deliver coal; suit for failure to de- 
liver. Mr. Justice Bradley delivered the opinion, 
holding that under the language of the instrument the 
plaintiffs had the option to claim at the end of each 
month twenty-five cents per ton as liquidated dam- 
ages, or demand that the deficiency be delivered next 
month. In the latter case, in failure to deliver, the 
rule of liquidated damages did not apply. In such case 
the comparison of prices with the contract price must 
be the cost at the nearest place, and where it could 
have been purchased in similar quantities, hence re- 
tail prices or wholesale in New Orleans, Memphis, Mo- 
bile, etc., were not admissible. Held, also, that let- 
ters written by defendants to their own agents, con- 
taining declarations of their intent to evade the con- 
tract and their reason for it, were inadmissible when 
offered by plaintiff. 


EMINENT DOMAIN. 

Secombe v. The Milwaukee and St. Pawl Railroad 
Company; error to the Circuit Court of the United 
States for the District of Minnesota.—Mr. Justice 
Davis delivered the opinion, holding that where the 
proceedings to condemn property for the use of a rail- 
road company are shown to be in accordance with the 
statutes of the State, they confer valid title, and their 
regularity will not be inquired into collaterally on an 
action of ejectment. Affirmed. 


FACTOR. 


The United States v. Villalaonga; error to the Court 
of Claims.— Mr. Justice Strong delivered the opinion, 
holding that a factor who had made advances on cot- 
ton left in his possession during the war can only re- 
cover the value of the advances so made under the 
captured and abandoned property act. He is the owner, 
within the meaning of the act, only to that extent. 
Advances so made in confederate money must be esti- 
mated at its current value at that time in money of 
the United States. Reversed. 


INSURANCE. 


Springfield Fire Insurance Company v. Lee; error 
to the Circuit Court for the Northern District of Ili- 
nois.— This was an action on a policy of insurance 
which contained a provision that the property insured 
must be in the absolute right of the party taking the 
policy, and the defense was that the title in the case 
was merely a conditional equitable one, and not abso- 
lute; and as the fact was not stated in the application 
there was such a concealment as would vitiate the 
policy; also, that the conveyance of one of the houses 
insured, without notice to the company, had the effect 
to release the company. This court affirms the judg- 
ment below, that the insured had an insurable interest, 
although not an absolute title, and that the non-state- 
ment of his interest did not vitiate the policy, and 
that the objection as to the conveyance could not be 
noticed here, because it was not specific as to the house 
conveyed, but general, and went to the avoidance of 
the whole policy. The Chief Justice delivered the 
opinion. 

JUDGMENT. 

Lewis v. Cocks; error to the Circuit Court of the 

United States for the District of Louisiana.— This 





was a bill in chancery by Cocks to set aside a sale by a 
United States marshal under a judgment of a provis- 
ional court during the war. Mr. Justice Swayne de- 
livered the opinion, holding that the judgment of that 
court was valid; and held also, that, as the bill and 
record shows no service on Cocks or appearance by or 
for him, his remedy was complete at law and equity; 
the court has no jurisdiction, and the bill must be dis- 


missed. Reversed. 
PATENT. 


The Rubber Tip Pencil Company v. Howard et al.; 
error to the Circuit Court for the Southern District of 
New York.— Mr. Chief Justice Waite delivered the 
opinion, holding that the patent under which the plain- 
tiff claims is void, because the use of elastic rubber so 
arranged as to render its surface rough or uneven so 
that it will cling to lead or other pencil heads has no 
invention in it. Affirmed. 

SALE UNDER FIERI FACTAS. 

Watson v. Bondurant; error to the Circuit Court for 
the District of Louisiana.— In this case the court holds 
that the law of Louisiana requires actual seizure of 
property to be sold by the sheriff under fiert facias, 
and that where the seizure was by notice thereof posted 
in the court-house it was insufficient and no title passed 
to the purchaser at the sale, and this notwithstanding 
the fact that the defendant in the proceeding was at 
the court-house and saw the notice. Reversed. Mr. 
Justice Bradley delivered the opinion. 

‘ STATE TAX ON VESSELS. 

Cannon v. The City of New Orleans; error to the 
Supreme Court of Louisiana.—In this case the court 
holds that the ordinance of the city of New Orleans, 
imposing levee dues on vessels which stop at the 
wharves of the city or moor in the waters of the Mis- 
sissippi river, within the city limits, is not a compensa- 
tion for the use of the wharves, but a tax upon such 
vessels for the privilege of landing or mooring, and 
thus viewed, as the assessment of the tax is measured 
by the tonnage of vessels, it falls directly within that 
clause of the constitution prohibiting a State from lay- 
ing such a duty without the consent of congress. It is 
conceded that a municipality, building wharves and 
piers for the use of commerce, may properly require 
some compensation from vessels using them; but it is 
said that in so doing care should be taken not to go 
beyond the sphere of State authority as limited by the 
federal constitution. Reversed. Mr. Justice Miller 
delivered the opinion. 

TRUST ESTATE. 

Green et al. v. Green et al.; error to the Supreme 
Court of the District of Columbia.— Mr. Justice Hunt 
delivered the opinion, holding that a deed of trust for 
the benefit of a wife, with power of appointment in 
the wife, does not create an estate in fee; the authori- 
ties considered. Affirmed. 


a 


THE LORD CHANCELLOR’S PATRONAGE.— It appears 
from a blue book just printed that there are 12 canon- 
ries and 650 livings in the gift of the lord chancellor. 
The secretary of presentation, it appears from the par- 
liamentary document, conducts all correspondence on 
ecclesiastical matters. The salary is 4001. a year, and 
the commissioners in the administrative departments 
of the courts of justice remark that it will probably be 
matter for consideration, on the occurrence of a vacancy 
in the office, whether it might not be filled up by a com- 
petent person at a reduced salary. 











414 


THE ALBANY LAW JOURNAL. 














BOOK NOTICES. 


The Law of Injunctions. Francis Hilliard. Third Edi- 
Rb Puiisdelphic: Kay & Brother, 1874. 


This isa thoroughly practical work, and one which 
has been, and will continue to be, of much service to 
the profession. The present edition presents the work 
“ revised, re-arranged and in some portions re-written ; 
about one hundred pages being added, and a very large 
number of cases, particularly the most recent ones, not 
merely cited, but the points which they decide briefly 
stated.” The merits of Mr. Hilliard’s book are’so well 
known and appreciated, that it is unnecessary to com- 
ment at length upon its contents. An author who has 
put his work through three editions is not likely to 
make in subsequent editions, if called for, any change 
in his style of treatment or classification. A marked 
characteristic of the book is the non-appearance of the 
author’s own thoughts or suggestions in respect to the 
topics of which he treats. Mr. Hilliard’s work is not 
a dissertation or treatise; it is a compilation and class- 
ification of the adjudged cases. His subdivisions into 
sections are in many instances exceedingly minute. 
Thus on pages 262 and 263 there are no less than four- 
teen sections. One of these is comprised in the follow- 
ing language: “‘§ 144. A few miscellaneous points 
remain to be noticed.”” Again on page 259 there isa 
section in these words: “§ 142. Questions have often 
arisen in reference to successive executions.’’ Surely 
there is no need of “‘ catchwords”’ in such cases; and 
Mr. Hilliard does not employ these very convenient 
devices in any part of his work. But on the other 
hand, some of the sections are remarkably long. Thus 
section 3, commencing on page 192, occupies three full 
pages; and section 37, commencing on page 119, occu- 
pies two and a half pages. We have endeavored in vain 
to ascertain the author’s basis of sectional division. 
The consequence of this manner of subdivision is to 
break up many continuities in the case of short sections, 
and to aggregate many distinct matters in the case of 
long sections. Many of the pages present the disjointed 
appearance of a mere digest. On page 491 we find the 
following sentences: “So an injunction does not lie 
against registrars of votes who have misconceived their 
duty or violated their trusts by proposing to applicants 
improper questions. Nor against officers of registra- 
tion as holding other offices, upon the ground of uncon- 
stitutionality. Or, at any rate, the bill must show by 
exhibits such concurrent holding of offices. Nor for 
refusal of a vote. The remedy is at law. And the 
joinder of several plaintiffs does not furnish ground 
of injunction. Nor against commissioners of mill- 
dams, for failure to take an oath of office.’’ On page 
681 we find the following unique expression: “‘ Equity 
will enjoin a mill-dam, which may cause irreparable 
injury.” 

Except in matters of style and form, Mr. Hilliard’s 
work is decidedly praiseworthy ; and can be cheerfully 
recommended to the profession for a continuance of 
that support which it has received in the past. 
een pene Se erorg oe, Wee 

The title of this pamphlet indicates the scope and 
character of its contents. The entire title is as fol- 
lows: “Closing Argument of the Hon. A. 8S. Riddle 
for the prosecution at the trial of Hiram C. Whitley, 
Richard Harrington aud Arthur B. Williams, for con- 
spiracy, in the criminal court of the District of Colum- 
bia, November 23, 24 and 25, 1874."" This case, popu- 
larly. known as the “‘ Safe Burglary ’’ case, has so com- 





pletely ‘flashed in the pan ”’ that the people, if not the 
profession, are tired of hearing about it. But this 
does not prevent us from examining Mr. Riddle’s ar- 
gument in a professional way. In the course of his 
argument he says some very good things; as indeed 
he could not well help doing, while talking three days 
and uttering words enough to fill over two hundred 
good-sized pages. What Mr. Riddle did say is summed 
up by himself in these words: ‘‘ Here, gentlemen of 
the jury, the labors of this protracted argument close. 
It was begun without exordium, it will close without 
peroration. With much care, and I trust not without 
some effect, these two days and a half have been de- 
voted to picking up all the curious, apparently discon- 
nected fragments of little acts and incidents, and 
words, telegrams, little, seemingly, unmeaning lines 
and links, and placing them together in the order of 
their sequence, their chronology, and in their order of 
happening, sorting them around to their own proper 
places, so that their significance is made to appear.” 
But we leave it to the reader of the argument to de- 
termine exactly what value it has as a legal or forensic 
effort. 


Nebraska Reports. By Lorenzo Crounse. Vol. III. Lincoln: 
State Journal Company, 1874. 

This volume contains cases decided in 1873 and 1874 
in the Supreme Court of Nebraska, together with some 
cases decided in 1872. The cases were prepared for 
reporting principally by Mr. G. A. Brown, the clerk 
of the court. In the preface we find the rather start- 
ling statement: ‘‘ Liberty has been taken to omit 
portions of the briefs of counsel, where they are quite 
lengthy — particularly such parts as relate to questions 
not considered by the court, and some attention has 
been given to verifying references, to see that the cor- 
rect volume and page are given.”’ 

Among the more important cases may be noticed 
McCann v. McLennan, p. 25, which holds that ‘“‘ agree- 
ments relating to the conduct of a suit, and its pro- 
ceedings during the trial, made by attorneys in the 
case in open court, and entered upon the record, are 
binding upon the parties.”” In Cropsy v. Wiggenham, 
p. 108, it was held that although a defendant appears 
specifically for the purpose of objecting to the juris- 
diction of the court, but also, by motion or otherwise, 
he seeks to bring the powers of the court into action, 
except on the question of jurisdiction, the defendant 
will be deemed to have appeared generally. In Byer 
v. McCandless, p. 161, it was held that the lien of an 
attorney upon a judgment obtained by him, to the 
extent of his reasonable fees and disbursements, is 
paramount to any rights of the parties in the suit or 
to any set-off. In McCormick v. Lawton, p. 449, it 
was held that where a husband, with the knowledge and 
consent of his wife, entered into a contract for the 
erection of a dwelling-house upon her separate estate, 
the wife assisted in giving the instructions to the work- 
men, the building is subject to the mechanic's lien. 
The cases reported in this volume are generally pretty 
well considered. The Supreme Court consists of but 
three judges, and there are scarcely sixty cases in a 
volume of about 500 pages. The arguments of counsel 
are given too much space, unless it was necessary to 
set forth productions of counsel, somewhat at length, 
in order to make a good-sized book. The head-notes 
are rather too general and present too many common- 
place principles of law. A head-note should be a 
succinct account of the case, and the holding of the 
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court; it should bea sort of miniature photograph of the 
case. General principles can be learned from the text 
writers ; the applications of principles are to be gathered 
from the reports. Perhaps the model head-note would 
be a brief statement of the principle involved, fol- 
lowed by a brief statement of the facts of the case and 
the holding of the court. But an abstract of the case, 
without a statement of the principle, is far better than 
the principle without the abstract. A few of the cases 
reported in the present volume conform to the above 
rules of reporting. Thus Hughes v. Kellogg, p 186, 
has an excellent head-note, and would be well reported 
throughout if nearly as many pages had not been 
given to the counsel as to the court. The defects 
which we have pointed out, however, are not peculiar 
to the Nebraska reports. They are common in series 
of reports published in States much older than 
Nebraska and edited by reporters who have more 
experience and far less excuse for “ padding.”’ Taken 
as a whole this volume is a creditable representative 
of the jurisprudence of a new State. 


Indiana Reports. By James B Black. Vol. XLIV. Indian- 
apolis : Journal Company. 

The present volume contains cases decided at the 
November term, 1873, in the Supreme Court of Judica- 
ture of Indiana. The work of the reporter is very much 
abridged in this series of reports, from the fact that 
the arguments of counsel are not set forth, and the state- 
ments of fact are given in the opinions. In this volume 
we notice the following important decisions: In Mussel- 
man v. Pr st, p. 126, it appeared that the court, in an 
action of slander, limited the argument of plaintiff to 
one hour and a half, and the defendant to one hour. 
Held, that this was no abuse of the discretion of the 
court. In this case it also appeared that during the 
trial the court adjourned without giving the jury the 
statutory charge touching their duty during adjourn- 
ment. Plaintiff was personally present, acting as his 
own counsel, and made no objection to the action of 
the court, until the next meeting of the court. Held, 
that the irregularity must be deemed waived. In 
Sherlock v. Alling, p. 184, it was held that in an action 
against the owners of a line of steamboats for causing 
the death of a passenger, the receipt of money by those 
for whose benefit the action is brought, on a ‘policy 
of life insurance, cannot be shown, in reduction of 
damages. InWiley v. Starbuck, p. 298, it was held that 
the remedy given by the national banking act for re- 
covery of excessive interest is exclusive, and cannot be 
interfered with or supplemented by State statutes. 
This is contrary to the theoryof the celebrated decision 
in this State of National Bank of Whitehall v. Lamb, 
50N. Y. 95. In Board of Commissioners of Tippecanoe 
Co. v. Reynolds, p. 509, it was held that where the 
president of a railway company purchased stock of a 
stockholder for its nominal market value, which value 
was less than its actual value as the president knew 
from certain facts which came under his cognizance by 
reason of his official position, and which facts were not 
disclosed to the stockholder, the purchase was, never- 
theless, not fraudulent in law, nor invalid. 

We notice several reportorial curiosities in the 
volume. Forinstance, on page 472, a brief case is en- 
titled “* Wild Cat Ditchv. Bale etal.” Again, in Gor- 
don v. Commissioners, etc., p. 475, it appears from the 
opinion of the court that one Cheek was indicted for 
murder in Dearborn county. He was poor and unable 
to employ counsel to make his defense. On this being 





shown, the court appointed Gordon, a lawyer, to de- 
fend the prisoner, which service was fully rendered, 
and the court made him an allowance of $200, and 
ordered that the county should pay it. The court then 
proceeds to say: “Is the defendant liable to Gordon 
for his services, is the only question in this case. The 
court below answered the question in the negative, but 
we answer it in the affirmative.”” And Board of Com- 
missioners, etc., v. Wood, 35 Ind. 70, was cited to sus- 
tain the point. This was a brief and effective way of 
disposing of a case which originated in the misdeeds of 
one ‘‘Cheek,’’ and the services for whose defense the 
county had the “ cheek ”’ to refuse to pay for. 

The cases in this volume are of considerable general 
interest ; and are in the main well decided and reported. 

——_~>___— 


CORRESPONDENCE. 


TAXATION OF MORTGAGES. 
Editor Albany Law Journal: 

In your issue of December 5, is contained an article 
on the ‘‘ Taxation of Mortgages,”’ and which seems to 
have been suggested by a recent decision of the Su- 
preme Court of California to which you refer. Ina 
new State, where it is perhaps the rule rather than the 
exception, that valuable tracts of real estate are orna- 
mented with one or more mortgages, this question be- 
comes important, and is not only frequently discussed 
by the legislature, but such taxation is universally 
condemned by those affected thereby. 

At first glance the system might appear, as claimed 
by Justice Crockett, to be an unjust one, in that the 
same property is twice taxed; but [ cannot believe that 
it is legitimately susceptible of such construction. It 
is by no means a double taxation of the same property. 
To illustrate: B purchases of A a farm at an agreed 
price of $1,000. Not being able financially to pay this 
purchase price in cash, he is obliged to use his credit; 
he gives his note for the amount and thus puts in mar- 
ket this credit to the amount of the indebtedness in- 
curred. So far as the principle is concerned it does 
not matter whether B’s note is secured by a mortgage 
upon this or some other property, or whether the payee 
relies entirely upon the solvency of the maker, as the 
mortgage but determines the value of the indebted- 
ness, and if ample security establishes the value at par. 
The note and mortgage (if there be a mortgage) are 
taxed in A’s hands. Not as the property sold, but as 
the representative of the value of the credit re- 
ceived therefor. The capital with which the debtor 
has purchased his farm, consisting alone in the secured 
credit, this credit must be considered as standing in 
lieu of $1,000 in money, the purchase price of the prop- 
erty; and which, if it had been paid, instead of the 
credit, would have been justly taxable in the hands of 
the seller. So soon as B shall, from the proceeds of his 
farm or otherwise, create a fund to take the place of 
the credit with which he made his purchase, then such 
credit will be retired and the tax will be levied upon 
the money which is substituted therefor. The subject 
of taxation, however, was created, not when the money 
was earned, with which to pay the debt, but when such 
fund was anticipated by the creation of the credit, 
with which the original purchase was made. It is true, 
as Justice Crockett says, this credit is not property, and 
possibly no new value has been created, but it antici- 
pates the creation of a new value, and fully serves the 
purpose of the same, in that it has been valuable or 
available in the purchase of property. 
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The interest which the purchaser pays is, so far as he 
is concerned, but the discount which he pays upon his 
credit, thus thrown upon the market; or perhaps for 
the value of the use of the property which he has pur- 
chased with his credit. 

So far, then, from this being a double taxation of the 
same property, it is but the taxation of the property 
in the hands of the purchaser, and a taxation of what 
stands in lieu of the purchase-price thereof in the 
hands of the seller. The only question which can 
legitimately arise is, should this tax levied upon the 
representative of value remain in abeyance until the 
value is created? Inasmuch as the credit may, for an 
unlimited time, serve all the purposes of the real value, 
which it anticipates and represents, being marketable 
at a discount but little if any greater than the credit 
of the government in the case of its ‘“‘ treasury notes,”’ 
it certainly should serve as a source of revenue to the 
State. 

The learned justice assumes too much when he ar- 
gues that it is the borrower who pays the tax upon the 
debt in the increased rate of interest exacted; facts 
will not bear out this assumption. The government, 
in establishing a legal rate of interest, approximately 
determines the value of the use of money. If thus 
the capitalist holds his money for his own use, he is 
obliged to pay precisely the same tax out of the value 
of the use as he is required to pay out of the interest 
he receives on his securities; and there is, therefore, 
no excuse for the lender exacting a rate of interest 
greater than would be the value of the use of the 
money in his own hands, and upon which he would 
pay precisely the same tax as upon his securities. 


A. H. Youna. 
MINNEAPOLIS, Minn., December 8, 1874. 


a 
COURT OF APPEALS ORDER. 


Court OF APPEALS, CLERK’S OFFICE, } 
ALBANY, December 16, 1874. 


Ordered, That the term of this court, for the year 
1875, be held at the Capitol, in the city of Albany, com- 
mencing on Tuesday, the 19th day of January, at 10 
o’clock A. M., and that a calendar be made up for that 
term, upon which shall be placed only such causes as 
shall be noticed for argument at said term, and in 
which notice’ of argument, with proof of due service 
thereof, shall be filed with the clerk of the court on or 
before the 5th day of January next. 

E. O. PErRg, Clerk. 
—_—__~o——_—_. 

The American Law Times states that the oath used 
among Highlanders in judicial proceeding under the 
feudal system contained a most solemn denunciation 
of vengeance in case of perjury, and involved the wife 
and children, with the arable and the meadow land of 
the party who took it, all together in one abyss of de- 
struction. When it was administered there was no 
book to be kissed, but the right hand was held up 
while the oath was repeated. The superior idea of 
sanctity which this imprecation conveyed to those ac- 
customed to it may be judged from the expression of 
a Highlander, who at a trial at Carlisle had sworn posi- 
tively in the English mode to a fact of consequence. 
His indifference during the solemnity having been ob- 
served by the opposite counsel, he was asked if he 
would confirm his testimony by taking the oath of his 
own country to the same. ‘“ Na, na,” said the moun- 
taineer, “‘ ken ye not thar is a hantle o’difference ’twixt 
blawing on a buke, and domming ane’s ain saul?” 
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NOTES. 


It is reported that Judge Learned will be designated 
as presiding judge of the Third Department, General 
Term, to succeed Judge Miller. 


The report that Justice Swayne, of the United 
States Supreme Court, contemplates resigning, is de- 
nied. 


Charles Joseph Bonaparte, a grandson of Mrs. Eliza- 
beth Patterson Bonaparte, of Baltimore, a grand- 
nephew of the First Consul of France, was admitted 
to practice at the bar of the Maryland Court of Ap- 
peals on Wednesday. He is said to resemble Napoleon 
Bonaparte more than any other member of his family. 


Mr. N. Hamer, tipstaff to Lord Chief Baron Kelly, 
was taken suddenly ill a few days since as he was going 
to the court. He was taken to Westminster Hospital, 
where shortly after his admission he died of apoplexy. 
He was about seventy years of age, and had held the 
post of tipstaff to the court of exchequer for about 
thirty years. 


The Solicitors’ Journal says: We regret to learn that 
Lord Justice Mellish is suffering from an attack of ill- 
ness which has rendered him unable to take his place in 
the court of appeal. It was stated from the bench on 
Wednesday that it was very uncertain when the learned 
judge would be able to resume his duties. In the 
meantime Lord Justice James has taken the bank- 
ruptcy appeals and appeal motions. While we read in 
an American contemporary that the United States su- 
preme court commenced its annual session with five 
hundred and seventy cases on the docket and some 
thirty cases ready for docketing, in all about seventy 
more cases than were on the calender a year ago, it is 
eminently satisfactory to find that one of our highest 
courts is not only without arrears, but absolutely likely 
to be almost without work. It is a striking testimony 
to the energy of the chancery appeal court that besides 
Parker v. M’ Kenna, now part heard, there was on 
Thursday but one appeal ready for hearing. There 
were then, we understand, in all about ten other ap- 
peals in the paper, but all of these stand over for 
various reasons. 


Professor Seelye, in a recent lecture, speaking of the 
punishment of Sepoys by blowing them from a cannon’s 
mouth, says: “‘{t is well for us to understand, when 
we see the papers, as they occasionally do, taking up 
the subject of English barbarity, what is the meaning 
of this ‘barbarity.’ I have found persons who sup- 
posed the punishment of firing Sepoys from a cannon’s 
mouth meant that Sepoys were actually put inside the 
cannon and fired out. In reality the victim was put 
about six feet in front of the cannon, which was heavily 
loaded with powder alone; and I was told that no per- 
son unfamiliar with artillery would have any idea of 
the minuteness of the fragments into which the body 
was scattered. This was a great punishment, not on 
account of the death, or of the manner of death, but 
because the body was scattered and denied the rites of 
burial. That is a terrible thing for a Hindoo, and the 
English report and believe that a rebellion was stopped 
there just by the sturdy statement of an English officer 
who said that if there were any signs of mutiny he 
would subject all mutineers to this punishment, and 
it cannot be doubted that this punishment was the 
most salutary one, so far as affected the success of Eng- 
land.” 
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